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WiLUAH  Boot  v.  Geoboe  Waoneb,  Sheriff,  &c. 

The  party  in  whose  favor  process  issues,  may  give  snch  directions  to  the 
■heriir  as  will  not  only  excuse  him  from  his  general  duty,  but  bind  him  to 
the  performance  of  what  is  required  of  him. 

Where  a  Judgment  is  recovered  against  several  defendants,  and  execution 
issued  against  all,  the  plaintiff  in  the  judgment,  or  the  assignee  thereof, 
may  direct  the  amount  thereof,  or  any  thing  less  than  the  whole  amount, 
to  be  made  out  of  the  property  of  any  or  either  of  the  defendants. 

Where  a  judgment  was  recovered  against  four  defendants,  C,  K.,  S.  and 
T.,  and  an  execution  issued  thereon  was  levied  upon  the  property  of  C, 
K.  and  S.,  whereupon  the  holder  of  the  Judgment  directed  the  sheriff  to 
let  the  sale  of  K.'s  property,  which  was  advertised  for  sale,  go  down,  but 
to  hold  on  to  the  levy  as  to  the  property  of  C.  and  S.,  and  to  make  two- 
thirds  of  the  judgment  out  of  the  property  so  levied  on,  of  C.  and  S., 
which  order  and  direction  the  sheriff  refused  to  obey:  Held,  that  the 
sheriff  was  liable  to  the  holder  of  the  Judgment  for  two-thirds  of  the 
amount  thereof,  upon  the  assumption  that  the  property  of  0.  and  S., 
which  he  had  levied  on,  was  sufficient  to  make  that  amount. 

Appeal  from  a  juigmenJL  of  the  Supreme  Courts  entered 
upon  the  report  of  a  referee. 

The  action  was  prosecuted  to  recover  from  the  defend- 
ant,  as  sheriff  of  Yates  county,  the  balance  due  upon  a 
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judgment  owned  by  the  plaintiff,  upon,  which  execution 
had  been  issued  and  delivered  to  the  defendant  as  sherifil 
The  facts  found  by  the  referee,  before  whom  the  cause  was 
tried,  are  as  follows:  That  a  judgment  wad  obtained  in 
the  supreme  court  in  favor  of  the  Bank  of  Genesee,  against 
Alva  Clarke,  Joseph  Kctchum,  Theodore  F.  Sharpe  and  Nel- 
son Thompson,  defendants,  for  the  sum  of  $924.23,  and 
that  the  same  was  docketed  in  the  clerk's  office  of  Yates 
county  on  the  30th  of  August,  1850.  That  an  execution 
was  issued  on  said  judgment,  and  received  by  the  defend- 
ant as  such  sheriff,  on  the  31st  day  of  August,  1850.  .  That 
the  defendant,  *a8  such  sheriff,  pursuant  to  and  by  virtue  of 
said  execution,  levied  upon  personal  property  of  the  defend- 
ants in  the  execution  (except  that  of  Nelson  Thompson),  in 
the  life-time  of  the  execution,  to  an  amount  of  between 
two  and  three  thousand  dollars,  viz:  On  a  store  of  goods 
of  said  Sharpe  valued  at  $2,000;  a  span  of  horses  of  Clarke 
valued  at  from  $250  to  $400,  and  upon  live  stock  and  farnl 
property  of  said  Ketchum  valued  at  $1,000.  That  on  the 
30th  of  November,  .1850,  and  after  said  levy,  the  said 
judgment  was  sold  and  assigned  *to  the  plaintiff  in  this 
action,  for  a  valuable  consideration,  of  which  sale  and 
assignment  the  sheriff  had  notice.  That  the  said  sale  and 
assignment  were  made  to  the  plaintiff  in  good  faith,  for  a 
valuable  consideration  by  him  paid,  and  that  he  thereby 
became  and  is  the  lawful  owner  of  said  judgment.  That 
after  such  assignment  the  plaintiff  in  this  action  directed 
the  sheriff  to  let  the  sale  of  Ketchum's  property,  adver- 
tised to  be  sold  on  the  day  after  tbb  said  assignment  was 
made,  go  down,  but  to  hold  on  to  the  levy  and  all  the  levy 
by  him  made,  on  the  property  of  other  defendants,  until 
further  directions.  That  the  property  of  said  Ketchum,  so 
advertised  to  be  sold,  was  of  sufficient  value  to  make  the 
amount  of  such  execution.  That  after  such  assignment  and 
notice  to  the  sheriff,  the  plaintiff  in  this  action  ordered  and 
directed  the  defend^t,  as  sheriff,  to  make  two-thirds  of  said 
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jodgment  out  of  the  property  so  levied  on  by  him,  of  the 
fiaid  Clarke  and  Sharpe,  which  order  and  direction  the 
defendant,  as  such  sheriff,  neglected  and  refused  to  comply 
with  and  obey.  That  this  action  was  commenced  on  the 
24th  day  of  June,  1851,  and  that  two-thirds  of  the  qrigi- 
nal  judgment,  on  the  9th  of  July,  1857,^  amounted  to  the 
sum  of  $912.20,  and  the  referee  found  as  a  conclusion  of 
law  that  the  plaintiff  was  entitled  to  recover  the  said  two- 
thirds  of  the  amount  of  the  original  judgment  so  assigned 
to  him,  with  interest  thereon  from  the  time  of  docketing 
said  judgment.  T|^e  judgment  upon  the  report  of  the 
referee  was  affirmed  at  general  term,  and  the  defendant 
appealed. 

F.  Kemafif  for  the  appellant 

I.  The  recovery  is  not  for  any  act  or  omission  of  the 
defendant  occurring  prior  to  the  30th  of  November,  1850. 
The  alleged  cause  of  action  upon  which  the  recovery  was 
had,  is  that  the  sheriff  did  not,  in  obedience  to  instructions 
given  to  him  after  that  day  by  the  plaintiff  who  had  pur- 
chased the  judgment,  make  two-thirds  of  the  amount  of 
the  execution  from  the  property  of  Clarke  and  Bharpe, 
two  of  the  four  judgment  debtors. 

n.  Upon  the  facts  of  the  case,  the  defendant  is  not  liable 
for  two-thirds  of  the  judgment,  and  the  referee  erred  in 
deciding  that  he  was. 

1.  The  judgment  was  against  the  four  defendants  for 
damages  and  costs,  and  there  was  no  allegation  or  proof 
as  to  whether  it  was  upon  contract  or  for  a  tort;  or  whether, 
as  between  the  defendants  themselves,  either  had  superior 
equities,  as  against  the  others,  as  to  its  payment.  (2  Barb. 
Ch.  R.  462,  per  Chancellor;  2  J.  Ch.  R.  131;  11  Paige,  19.) 

2.  The  execution  was  in  the  usual  form.  There  was  no 
notice  or  special  direction  to  the  sheriff  as  to  executing  the 
writ,  until  after  the  30th  of  November,  1850.  In  adver- 
tising and  proceeding  to  make  the  amount  of  the  execution 
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£1*0111  the  property  of  Ketchum,  one  of  the  defendantd,  on 
the  80th  of  November,  the  defendant  was  acting  according 
to  law.  He  omitted  to  collect  the  amount  of  the  execution 
on  that  day  by  the  express  direction  of  the  plaintiff  herein. 

3.  Under  these  circumstances,  the  defendant  was  not 
required  to  make  two-thirds  of  the  amount  of  the  execu- 
tion from  the  property  of  Clarke  and  Sharpe,  and  is  not 
liable  to  the  plaintiff  for  omitting  to  do  so. 

(a.)  The  sheriff  is  a  minister  of  the  law,  not  the  agent  of 
the  party.  So  long  as  he  executes  process  according  to 
the  law,  he  cannot  be  made  liable  to  the  party,  in  an  action 
on  the  case,  for  refusing  to  follow  his  instructions  as  to  the 
manner  of  executing  it.  He  may  collect  an  execution  in 
thirty  days,  but  he  is  not  liable  to  the  party  if,  in  disregard 
of  his  instructions,  he  give  the  debtor  sixty  days  to  pay  it. 
He  may,  in  defiance  of  the  directions  of  the  party,  adjourn 
a  sale  of  property,  to  try  to  obtain  a  better  price.  It  id 
submitted,  therefore,  that  if  the  plaintiff  in  the  execution 
had,  on  issuing  it,  directed  the  sheriff  to  make  two-thirds 
of  the  amount  from  the  property  of  Clarke  and  Sharpe,  ho 
was. not  bound  to  do  so,  but  might  liave  levied  it  from  the 
property  of  KetchuuL 

(b.)  But  in  this  case  no  special  directions  were  given  to 
the  sheriff  until  the  time  to  levy  by  virtue  of  the  execu- 
tion had  expired,  and  until,  relying  on  the  property  of 
Ketchum  as  sufficient  to  satisfy  the  demand,  he  had  allowed 
the  property  of  Clarke  and  Sharpe  to  pass  from  his  control, 
as.  he  had  a  right  to  do.  Again:  at  the  time  of  these 
instructions,  the  sheriff  had,  in  good  faith  and  rightfully, 
advertised  and  was  about  to  sell  property  of  Ketchum  suf 
ficient'  to  satisfy  the  debt.  The  plaintiff  could  not  then 
compel  him  to  look  up  other  property  and  sell  it,  to  pay 
two-thirds  of  the  -debt,  or  make  him  liable  for  that  amount 
for  his  refusal  to  do  so. 

(c.)  Again:  it  is  not  proved  or  found  that  the  sheriff 
could  have  made  two-thirds  of  the  execution  from  the  pro* 
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perty  of  Clarke  and  Sharpe,  at  the  time  he  was  directed  to 
do  80,  if  he  had  made  the  effort  This,  at  least,  should 
have  been  found,  to  warrant  the  judgment  The  contrary 
is  quite  evident 

'{d.)  Again:  There  is  nothing  in  the  case  showing  why 
two-thirds  should  be  made  from  Clarke  and  Sharpe.  The 
]udgment  was  against  four.  It  does  not  appear  that 
Thompson  had  not  property.  It  does  appear  that  the  pro- 
perty of  Clarke  which  was  levied  upon  would  not  make 
>ue-third. 

(e.)  It  was  not  proved,  and  is  not  found,  that  the  pro* 
aerty  of  Clarke  and  Sharpe,  respectively,  was  sufficient  to 
pay  one-third  of  the  amount  The  instructions  and  judg- 
ment are  on  the  theory  that  the  sheriff  was  bound  to  make 
two-thirds  from  their  several  property,  even  if  it  had  to  be 
levied  from  the  property  of  one  of  them. 

4.  It  is  submitted  that  the  judgment  is  unwarranted  by 
che  &cts  established. 

in.  At  common  law  an  action  on  the  case  would  not  lie 
iigainst  a  sheriff  for*  neglecting  to  execute  a  fi.  fa.  accord- 
oig  to  its  demand  or  return  it  in  due  season.  Much  less 
sould  an  action  like  this  be  sustained.  {Moreland  v.  Leigh^ 
I  Stark.  R  388;  Watson  on  Sheriff,  203;  Commonwealth 
r.  McCoy,  8  Watts,  151;  Pardee  v.  Bobertaon,  6  Hill, 
550-552.) 

IV.  The  statute  which  gives  to  an  aggrieved  party  an 
iction  for  damages  against  sheriffs  and  other  officers  neg- 
lecting to  execute  process,  provides  for  only  two  classes  of 
cases,  viz:  1.  When  the  officer  does  not  execute  the  process 
according  to  the  command  thereof;  and,  2.  When  he  neg- 
lects to  make  due  return  of  his  proceeding  thereon.  In  no 
other  cases  can  the  action  be  maintained  by  virtue  of  the 
statute.     (2  R  S.  440,  §  77,  1st  ed.) 

y.  It  cannot  be  claimed  that  this  action  or  recovery  is 
founded  on  the  sheriff's  neglect  to  execute  the  process 
according  to  the  command  thereof,  or  to  make  a  return. 
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1.  There  is  no  allegation  of  such  neglect  in  the  complaint; 
and  the  recovery  was  not  claimed  or  had  upon  this  ground. 

2.  But  the  sheriff  was  in  good  faith  proceeding  to  exe- 
cute the  writ  according  to  the  command  thereof,  and  would 
have  collected  the  money  and  made  due  return  but  for  the 
direction  of  the  plaintiff  to  desist  from  selling  the  propertj 
advertised,  and  not  in  any  event  to  sell  the  property  of 
Ketchum.  This  would  be  an  answer  to  an  action  for  nol 
making  a  return. 

yi.  But,  if  technically  liable,  the  damages  should  hav( 
been  only  nominal.  The  facts  do  not  authorize  a  judgment 
for  two-thirds  of  the  judgment.  On  these  facts  it  would 
be  monstrous  to  hold  the  defendant  liable  for  this  large 
sum.  If  bound  to  pay  it,  he  has  no  remedy,  and  the  real 
debtors  escape. 

D.  B.  Proaaer^  for  the  respondent. 

I.  The  only  questions  which  are  properly  before  th< 
court  on  this  appeal  are  the  objections  a\id  exceptions  takes 
by  the  defendants  to  the  reception  of  evidence  on  the  hear 
ing,  and  these  were  the  only  exceptions  in  the  case  upov 
which  the  general  term  gave  judgment.  The  exceptions 
to  the  report  of  the  referee,  as  presented  by  the  case,  mad<i 
and  filed  since  the  decision  and  judgment  of  the  general 
term,  have  not  been  passed  upon  by  that  court.  Thi4 
court  is  strictly  a  court  of  review,  to  correct  errors  in  thu 
actual  determination  of  the  general  term  of  the  supremi 
court.  The  special  term  had  no  power  or  authority  tc 
correct  the  record  of  the  general  term,  or  grant  the  ordoi 
allowing  the  case  and  exceptions,  after  the  judgment  o\ 
the  general  term.  The  general  term,  if  it  had  been  appliec't 
to,  could  only  have  corrected  the  case  after  judgment,  so 
as  to  properly  present  the  facts  and  exceptions  actually 
taken  and  imperfectly  stated,  which  had  been  passed  upon 
by  it.    The  general  term  could  not  authorize  the  making  a 
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new  case,  after  judgment,  containing  exceptions  not  before 
taken.  {Johnson  t.  WkUlock^  3  Kernao,  350.)  Here  wq 
have  now  two  cases;  the  one  upon  which  the  judgment  of 
the  general  term  was  given,  and  the  other  for  this  court  to 
pass  upon. 

II,  There  was  no  error  in  the  referee's  over-ruling  the 
objection  on  the  part  of  the  defendant  to  the  reading  of  the. 
assignment  of  the  judgment  in  evidence,  because: 

1.  The  execution  and  delivery  thereof  was  distinctly 
alleged  in  the  compliant,  and  was  not  denied  by  the 
answer.  « 

2.  The  proof  was  that  the  assignment  was  executed  and 
delivered  to  the  witness  by  the  president,  in  the  bank,  at 
the  time  of  the  payment  of  the  moneys.  No  other  evidence 
of  its  execution  was  necessary. 

3.  The  judgment  being  for  less  than  $1,000,  no  resolu* 
tion  of  the  directors  was  necessary  to  authorize  a  sale  and 
assignment  thereof,  by  the  president    (1  R.  S.  598,  ^  8.) 

4.  The  authority  of  the  president,  (if  any  should  be 
deemed  necessary,)  to  execute  the  assignment,  will  be  pre^ 
sumed,  until  the  contrary  is  made  to  appear.  {Bank  of- 
Vergennes  v.  Warren  <&  Siorrs^  7  Hill,  91;  Gillette  rec.  v. 
Campbell,  1  Denio,  520.) 

in.  In  case  the  court  should  be  againi^t  us  on  the  propo- 
sitions contained  in  the  fi^t  point,  and  should  deem  the 
exceptions  to  the  report  of  the  referee,  as  contained  ivt 
the  case  made  and  filed  since  the  decision  and  judgment  of. 
the  general  term,  as  properly  here  on  this  appeal,  it  is» 
still  submitted  that  the  conclusions  of  the  referee  wero 
fully  justified  under  the  pleadings  and  evidence,  and  that, 
the  exception  to  his  report  is  not  well  taken,  because  it  is 
well  settled  by  the  authorities  that  a  plaintiff^  or  owner  of 
a  judgment  and  execution,  has  a  right  to  instruct  the. 
sheriff  as  to  the  manner  of  executing  the  process,  which 
instructions  the  sheriff  is  bound  to  obey,  so  long  as  they  are. 
within  his  general  power  and  duties.    {WaUere  v.  JSykeSi 
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22  Wend.  566;  Godfrey  y.  Gibbons,  id.  569;  Sherry  v. 
Schuyler,  2  Hill,  204;  Armstrong  y.  Garrow,  6  Cowen,  465; 
Gorham  v.  Gale,  7  id.  739;  Allen  on  Sheriffs,  143-4.) 
Therefore  it  seems  to  follow  that  when  such  instructions 
are  given  and  the  sheriff  refuses  to  obey,  a  right  of  action 
for  such  refusal  arises.  Were  it  otherwise,  the  authority 
and  right  to  instruct,  and  the  duty  to  obey,  would  be  of 
no  avail,  as  the  law  would  afford  the  injured  party  no 
mode  of  enforcing  obedience,  or  indemnity  for  damaged 
suffered  by  reason  of  the  disobedience.  In  the  case  now 
before  the  court,  we  have  not  dhly  the  neglect  of  the 
defendant  to  obey  the  lawful  instructions  of  the  plaintiff, 
but  that  he  willfully  refused  to  proceed  in  the  collection 
of  the  execution  as  directed  by  the  plaintiff,  or  to  collect 
the  same  in  any  way  unless  he  was  permitted  to  go  con- 
trary  to  the  instructions  of  the  plaintiff.  The  defendant 
ought  not  to  complain  if  he  should  be  held  to  a  strict 
accountability.  His  refusal  was  willful,  from  which  the 
inference  would  seem  to  be  warranted  that  he  was  in  some 
way  indemnified  by  the  defendants  in  the  execution,  for 
whom  he  seemed  to  be  acting.  He  was  willing  to  obey 
the  instruction  of  the  plaintiff  so  far  as  such  instruction 
related  to  the  property  of  Ketchum,  but  when  called  upon 
to  proceed  against  the  property  of  the  other  defendants 
levied  upon,  he  utterly  refused,  thus  undertaking  to  pro- 
tect two  of  the  defendants  in  the  execution  at  the  expense 
of  one  of  the  others.  It  is  time  the  defendant,  and  all 
others  holding  like  executive  tmsts,  learned  that  it  is  no 
part  of  their  duty  to  assume  the  province  of  a  court  of 
equity,  by  undertaking  to  adjust  what  they  may  regard  to 
be  equities  of  the  case  between  the  parties;  and  that  it  is 
their  duty  to  obey  the  process,  and  the  lawful  instructions 
of  the  party  having  a  right  to  instruct.  The  plaintiff  is 
remediless  unless  he  can  maintaifi  his  action.  The  defend- 
ant holds  the  execution,  with  a  levy  upon  sufficient  pro- 
perty to  satisfy  the  same,  but  absolutely  refuses  to  proceed 
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unless  be  can  do  so  in  a  particular  maimer,  contrary  to  th« 
instructions  of  the  plaintiff.  Not  only  bo,  but  before  this 
action  was  commenced  he  receired  $294  of  Clarke  upon  the 
execution,  which  he  still  holds. 

Davibs,  J.  The  sheriff  has  refused  to  obey  the  direo- 
tions  of  the  plaintiff^  in  reference  to  the  estecution  in  his 
hands,  and  has  defended  this  action  upon  the  theory  that 
he  was  under  no  obligations  to  conform  his  action  to  such* 
directions.  In  this  he  is  clearly  in  error.  The  party  in 
whose  favor  process  issues,  maj  give  such  instructions  to 
the  sheriff  as  wilt  not  only  excuse  him  from  his  general 
duty,  but  bind  him.  Both  the  process  and  the  law  which 
convey  authority  under  it,  are  for  the  benefit  of  the  party 
in  whose  behalf  it  is  issued,  and  it  is  a  general  rule  that  a 
man  may  dispense  with  an  entire  law  which  is  intended  tor 
his  aid  or  protection.  It  follows  that  he  may  quality  it,  to 
a  greater  or  less  extent,  according  to  his  discretion.*  (WaU 
iers  v.  Sykes^  22  Wend.  566.)  In  the  present  case  thid 
plaintiff,  as  soon  as  he  became  the  owner  of  the  judgment, 
became  the  real  plaintiff  therein,  and  in  the  execution 
issued  to  enfoi'ce  the  collection  thereof.  Both  thereafter 
were  to  be  employed  for  his  benefit,  and  were  under  his 
control,  and  those  charged  with  the  execution  of  the  pro- 
cess thereon  were  as  much  subject  to  his  directions  as  if  ho 
had  been  the  original  plaintiff  in  the  judgment.  Almost* 
the  precise  point  arising  here  was  presented  in  the  case  of 
Oodfrey  v.  Gibbons  (22  Wend  569).  The  plaintiff  in  that 
case  had  a  judgment  against  two  persons  by  the  name  of 
Gibbons,  and  one  Wiswall.  He  issued  an  execution  there* 
on,  directing  the  sheriff  to  levy  the  money  of  the  defend* 
ants  Gibbons;  but  the  sheriff,  acting  under  their  advice, 
made  a  levy  op  the  property  of  the  defendant  Wiswall 
only.  The  plaintiff  then  withdrew  the  first  execution,  and 
issued  another,  which  was  levied  upon  the  property  of  the 
defendants  Gibbons,  according  to  the  directions  of  the 
2 
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plaintiff.  It  was  shown  by  affidavits  that,  as  between  the 
Glbbonses  and  the  other  defendants,  those  defendants  ought 
to  pay  the  debt.  This  depended  on  the  state  of  the  accounts 
between  the  defendants.  The  defendants  Gibbons  moved 
to  set  aside  the  last  execution,  and  took  the  ground  that 
the  levy  on  the  property  of  the  defendant  Wiswall,  under 
the  first  execution,  and  which  the  plaintiff  had  released  by 
its  countermand,  had  satisfied  the  Judgment.  The  supreme 
court  denied  the  motion,  and  said  they  had  nothing  to  do 
with  the  state  of  the  accounts  between  the  defendants. 
The  plaintiff,  not  the  defendants,  or  any  of  them,  had  a 
perfect  right  to  direct  a  levy  on  the  joint  or  several  pro- 
perty  of  the  defendants,  or  any  of  them,  the  judgment 
being  against  all.  That  the  plaintiff  was  at  liberty  to  dis- 
regard the  levy  made  upon  the  property  of  Wiswall,  for 
the  sheriff  was  bound  by  the  directions  of  the  plaintiff's 
attorney  to  levy  on  the  property  of  the  Gibbonses  only. 
Beferring  to  the  case  of  Walters  v.  Syk^  (mpra)^  the  court 
said  the  sheriff  might,  by  the  direction  of  the  plaintiff's 
attorney,  as  a  special  agent,  be  restrained  and  limited  to 
any  act  which  is  within  his  general  authority  under  the 
writ  We  therefore  see  that  the  execution  is  issued  for  the 
benefit  of  the  plaintiff  therein,  or  the  owner  thereof;  that 
it  is  the  duty  of  the  sheriff  to  conform  to  his  directions,  in 
the  execution  of  the  process  when  within  his  general  autho- 
*rity  under  the  writ.  That  the  plaintiff  may  direct  the 
amount  of  the  execution  to  be  made  from  the  joint  or  sev- 
eral property  of  the  defendants  therein,  and  in  the  judg- 
ment, or  that  of  any  of  them.  It  follows  that  the  judgment 
in  this  case,  being  against  four  defendants,  and  the  execu- 
tion therein  against  the  four,  it  was  competent  for  this 
plaintiff  to  direct  the  amount  thereof  to  be  levied  on  the 
property  of  any  of  them.  That  as  he  could  direct  tho 
whole  to  be  made  out  of  the  property  of  any  of  the  defend- 
ants, it  also  follows  that  he  could  direct  less  than  the  whole 
to  be  made  in  like  manner.    Upon  the  defendant's  theory, 
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Ketchum  could  have  been  compelled  to  pay  the  whole 
judgment  Undoubtedly  the  plaintiff  could  have  collected 
the  whole  judgment  from  his  property.  Upon  the  same 
principle,  and  for  the  same  reason,  the  whole  of  the  judg- 
ment could  have  been  collected  from  the  property  of  the 
defendants  Clarke  and  Sharpe.  If  the  whole  could  have 
been  collected  from  them,  it  is  difficult  to  see  why  two- 
thirds  may  not  be.  It  was,  therefore,  clearly  the  duty  of 
the  sheriff  to  conform  his  action  to  the  directions  of  the 
plaintiff,  and  collect  the  two-third  part  of  the  judgment 
out  of  and  from  the  property  of  the  defendants,  Clarke  and 
Sharpe,  levied  on  by  him;  and  as  the  referee  has  not  found 
that  such  property  was  inadequate  to  make  such  amount, 
we  must  assume  it  was  sufficient  for  that  purpose.  The 
plaintiff  was,  therefore,  damnified  to  the  extent  of  two- 
thirds  of  the  amount  of  his  judgment,  by  reason  of  the 
refusal  of  the  defendant  to  comply  with  his  directions,  and 
the  referee  properly  gave  judgment  for  that  amount. 

The  judgment  should  be  affirmed. 

MuLLiN,  J.,  was  for  a  reversal.  All  the  other  judges 
being  for  affirmance,  judgment  affirmed. 
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In  an  action  for  slander,  the  plaintiff,  to  show  special  damage,  may  give  in 
OTidence  the  contents  of  a  letter  written  by.  the  person  to  whom  the  slan- 
der was  ntitered,  to  his  partner,.  adW9iog  him  to  discharge  the  plaintiff 
from  their  employ  aad  stating  the  substance  of  the  writer's  conversatioa 
with  the  defendant  j  although  the  letter  did  not  canse  the  discharge  of  the 
plaintiff,  but  only  an  examination  of  his  trunks. 

In  an  action  for  slander,  a  previous  letter  written  by  a  partner  of  the  defend- 
ant, and  with  his  assent,  conceruii:^  the  plaintiff,  is  admisaible  in  evideaoo 
to  show  malice. 

Words  spoken  of  the  plaintiff,  while  in  the  employ  of  the  defendant's  firm 
aa  a  clerk,  and  addressed  to  a  subsequent  employer,  to  the  effect  that  the 
plaintiff  had  become  auch  a  notorious  liar  that  they  could  place  little  or 
no  confidence  in  him^  that  they  were  so  strongly  impressed  with  his  dis- 
honesty that  they  had  written  to  a  person  named  to  employ  a  police  force 
io  watch  him,  &c.,  must  be  understood  as  relating  to  him  in  his  capacity 
«B  clerk;  and  being  spoken  of  him  in  connection  with  hia  bu^inesSf  they 
are  actionable  per  «e. 

Any  charge  of  dishonesty,  against  an  individual,  in  connection  with  his 
business,  whereby  his  character  in  such  business  may  be  injuriously 
atleoted,  is  actionable. 

After  a  mercantile  firm  has  given  to  one  of  its  olerks  a  general  recommend- 
ation as  such,  if  a  partner  is  led  by  facts  subsequently  coming  to  liia 
knowledge,  to  change  bis  opinion,  it  is  his  right  and  duty  to  communicate 
the  facts  to  a  subsequent  employer  of  the  clerk,  in  order  to  guard  him 
against  being  misled  by  the  previous  recommendation  of  the  firm. 

Such  a  communication,  if  true,  is  privileged ;  and  in  order  to  sustain  an 
action  thereon  for  slander,  the  plaintiff  must  show  it  to  have  been 
malicious. 

In  the  case  of  privileged  communications,  slight  evidence  of  malice  may  be 
left  to  the  jury. 

Evidence  of  the  falsity  of  the  charge  is  not  sufficient  to  authorize  the  infer  • 
ence  of  malice. 

The  plaintiff,  if  he  seeks  to  maintain  his  action,  must  show  that  the 
charge  was  false,  before  he  can  ask  the  jury  to  find  the  slander  to  be 
malicious. 

Ajppeal  from  a  judgment  of  the  Superior  Court  of  die  city 
of  New  York,  in  an  action  for  slander. 

The  defendant  was  one  of  the  firm  of  Bo  wen  &  McNamee, 
of  New  York.     The  plaintiff  had  been  a  clerk  in  their 
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employ.  On  Ids  leaving  them,  the  finn  gate  him  a  letter 
of  reoomraendatioii,  aaying  that  he  had  attended  to  hia 
duties  in  a  satisfactory  manner.  A  few  days  after,  a  lettw 
was  writtoi  to  a  Mr.  Shiletto,  of  Cincinnati,  telling  him  that 
since  Fowler  left  them  they  had  heard  of  his  taking  several 
franks  with  him,  larger  than  required  for  his  clothing,  and 
requesting  him  to  have  some  officer  to  watch  him  and 
examine  his  baggage.  In  February  succeeding,  Cole,  with 
whom  the  plaintiff  was  employed  at  Cincinnati,  visited  New 
York,  and  there  the  conversation  took  place  which  is  the 
subject  of  this  action*  Bowen  stated  to  Cole,  in  his  store, 
tba€  he  desired  to  set  him  right  in  regard  to  a  young  maB> 
in  their  employ,  vLs:  Fowler;  that  he  had  become  sueh  a 
notorious  liar  that  he  could  place  little  or  no  confidence  ift 
him;  that  he  had  strong  cause  to  doubt  his  honesty,  and* 
had  written  to  Mr.  Shiletto  to  employ  an  officer  to  watdi 
hiBL  The  kttet*  to  Shiletto  was  written  by  Stone,  one  ci 
the  firm,  with  the  knowledge  of  Bowen« 

The  defendant,  in  his  answer,  claimed  that  the  wordk 
were  a  privileged  communication.  No  special  damage  wwr 
shown.  The  judge 'submitted  to  the  jury  whether,  if  this 
oommonication  was  privileged,  it  was  made  maliciously, 
and  if  so,  added  that  the  plaintiff  wss  entitled  to  damagei. 
The  answer  also  contained  ab  avennent  of  the  truth  of  th* 
words  complained  of,  and  the  judge  instrueted  the  jury 
that  if  the  defendant  failed  to  prove  the  truth  of  the  words 
it  was  an  aggravation  of  the  wrong. 

The  jury  found  for  the  plaintiff  for  $4,500  damages,  and 
the  judgment  entered  thereon  was  affirmed  by  the  genend 
term,  and  the  defendant  appealed  to  this  court 

Jno.  £.  Porter^  for  the  appellant. 

Charles  XyConor^  for  the  respondent. 

htOBABAMy  J.  Upon  the  trial  of  this  cause,  the  plaint!^ 
to  show  special  damage,  was  permitted  to  give  in  evidenoa 
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the  contents  of  a  letter  written  by  Cole  to  his  partner, 
adyising  him  to  discharge  the  plaintiff  from  their  employ, 
and  stating  the  substance  of  his  conversation  with  the 
defendant;  that,  in  consequence  of  the  receipt  of  that  letter, 
Cole's  pailner  stated  its  contents  to  the  plaintiff,  and  went 
with  him  to  his  rooms  and  examined  his  trunks,  but  that 
he  did  not  discharge  him  in  consequence  of  that  letter.  To 
this  evidence  the  defendant  objected.  I  do  not  see  any 
good  cause  for  the  objection  to  this  evidence.  It  was  a 
communication  from  one  partner  to  another,  in  regard  to  a 
matter  connected  with  the  interests  of  the  firm,  and  the 
natural  result  of  the  communication  made  by  the  defendant 
to  Cole.  As  is  said  in  Tenmlliger  v.  Wands  (  17  K  Y.  R. 
54),  occasions  may  doubtless  occur  where  the  communica- 
tion of  slanderous  words  by  a  person  T^ho  heard  them  will 
be  innocent;  and  it  is  certainly  reasonable  that  when  repeated 
on  such  an  occasion  and  damages  result,  the  first  speaker 
should  be  held  responsible  for  the  damages  as  flowing 
directly  and  naturally  from  his  wrong.  The  communica- 
tion from  Cole  to  his  partner  was  necessary,  and  the  result 
of  the  defendant's  communication.  Th^re  can  be  no  doubt, 
if  the  instructions  of  Cole  had  been  followed  and  the  plain- 
tiff discharged,  the  act  would  have  been  the  immediate  and 
natiural  result  from  the  speaking  of  the  words  by  the 
defendant,  and,  as  such,  admissible  in  evidence. 

The  repetition  of  the  slander  to  a  third  person  without 
any  interest  existing  to  call  for  the  communication,  is  not 
admissible;  but  when  the  slander  is  repeated  to  be  con- 
nected with  instructions  injurious  to  the  plaintiff,  and  neces- 
sarily connected  with  the  business  or  interests  of  the  man 
to  whom  the  slander  was  spoken,  it  may  be  used  for  the 
purpose  of  showing  damage.  {Olmatead  v.  Brovm^  12 
Barb.  657.) 

The  letter  of  Stone  was  received  in  evidence  and  objected 
to  by  the  defendant.  This  letter  was  written  by  a  partner 
of  the  defendant,  and  there  was  evidence  to  show  that  it 
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was  written  with  his  assent;  and  the  defendant  himself 
told  C!oIe  ^*  we  have  written  to  Shiletto  to  employ  a  poKoe 
force  to  watch  him/'  Any  other  letter  written  .by  the 
defendant  would,  under  various  decisions,  be  admissible  to 
show  malice,  although  the  propriety  of  that  rule  has  been 
doubted.  (7  John.  R  870;  2  Saunders'  PL  and  Ey.  808; 
Inman  v.  Foster,  8  Wend.  609;  Kennedy  v.  Gifford,  19 
Wend.  298.) 

If  the  letter  of  Cole  to  Hopkins  was  admissible,  as  a 
necessary  consequence  of  the  words  spoken  by  the  defend- 
ant and  connected  with  Cole's  interest,  what  Hopkins  did 
in  connection  with  or  in  pursuance  of  that  letter  would  be 
admissible  evidence.  What  Cole  did  affecting  the  plaintiff 
in  consequence  of  the  defendant's  communication  to  him 
would  be  evidence  to  show  damage,  and  the  same  things 
done  by  his  partner,  under  instructions  from  him,  are  sub- 
ject to  the  same  rule.  The  ground  upon  which  this  was 
received  was,  that  it  tended  to  show  the  special  damage. 
Whether  or  not  it  made  out  such  damage  was  a  question 
for  the  jury  or  the  court  after  the  evidence  was  received. 
The  failure  to  do  so,  and  the  subsequent  direction  to  the 
jury  to  disregard  that  evidence,  cannot  have  any  effect  on 
its  admission  originally. 

It  is  objected  that  the  words  were  not  per  se  actionable, 
and,  as  no  special  damage  was  proved,  the  complaint  should 
have  been  dismissed.  The  words  were  spoken  of  the  plain- 
tiff while  in  the  employ  of  the  defendapt,  and  the  charge 
was  that  he  had  become  such  a  notorious  liar  that  they 
could  place  little  or  no  confidence  in  him.  That  they  were 
80  strongly  impressed  with  his  dishonesty,  that  they  had 
written,  Ac.,  to  employ  a  police  force  to  watch  him.  It 
must  be  obvious  to  any  one  that  such  words,  addressed  to 
an  employer  in  respect  to  his  clerk,  must  be  understood  as 
relating  to  him  in  his  capacity  as  clerk.  The  idea  that  a 
man  may  speak  to  a  merchant  about  the  dishonesty  of  one 
employed  by  him,  and  be  able  to  separate  the  charge  of 
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dishonesty  from  his  acts  as  clerk  And.  place  them  up(m  the 
iudivldual  ouly  in  his  private  relations^  is  delusive.  Nothing 
else  could  be  understood  from  those  words  than  that  the 
defendant  bad  reason  to  doubt  his  honesty  while  with  him; 
and  the  preface  to  the  communication  showed  the  intent  of 
the  defendant  to  apply  the  words  to  the  plaintiff  in  his 
capacity  as  clerk,  when  he  said  he  desired  to  set  Colo  right 
in  regard  to  a  young  man  in  his  employ  named  Fo«le& 
Such  words,  spoken  of  a  person  in  cooneeiiou  with  his 
business,  are  actionable. 

Any  charge  of  dishonestyi  against  an  individual  in  con.-^ 
nection  with  his  business,  whei'eby  his  character  in  such 
business  may  be  injuriously  affected,  is  actionable.  If 
spoken  of  him  individually,  and  not  in  connection  with  hia 
office  or  business,  these  words  would  not  be  actionable* 
{Van  Tasael  v.  Caprouy  1  I>enio,  250.) 

The  rule  is  given  by  Jewett,.  J.,  in  JStnney  v.  MosA  (3 
Comst.  177):  ^*  The  principle  is  well  settled  that  to  main- 
tain an  action  fov  words  spoken,  the  words  must  either 
have  produced  a  temporal  loss  to  the  plaintiff,  Jkc,  or  thejf 
must  impute  some  matter  in  relation  to  his  papticular  ti*ada 
or  vocation,  and  which,  if  true,  would  render  him  unworthy 
of  employment."  If  there  was  any  questit)nj.  on  the  evi- 
dence, whether  the  words  were  spoken  of  the  defendant,  in 
i^elation  to  his  trade  or  business-,  then  the  decision  of  it 
belonged  to  the.  jury.  The  judge  on  the  trial  so  left  it  tO' 
the  jury,  and  to  his  instructions  as  to.  the  law  the  defend- 
ant did  not  object,  except,  to  the  submission  of  any  ques- 
tion on  that  point  to  them;  and  that  haa  not  been  argued 
here.    * 

But  the  defendant,  objects  that  this  communication  way 
privileged;  and  that  without  evidence  of  express  malice 
the  court  should  not  have  submitted  the  case  to  the  jury 
to  say  whether  there  was  any  malice  on.  the  part  of  the^ 
defendant  There  con  be  little,  if  any^  doubt  that  the. 
communication  was  privUegeA    The  defendant  and  his.* 
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partuers  had  given  the  pkiiitiff  a  recomroeadation  as  clerk. 
That  reeommendation  was  in  the  form  of  a  general  letter 
addreaaed  to  no  one,  and  if  untrue  would  bare  exposed  the 
writers  to  an  action  by  (uiy  one  injured  thereby.  After 
this  was  given,  the  defendant  was  led,  by  facts  coming  to 
his  knowledge,  to  more  inquity,  and  on  Mr.  Cole's  yisit  to 
this  city,  while  the  plaintiff  was  in  his  employ,  the  defend- 
ant  made  to  him  the  communication  which  foi'ms  the  sub- 
ject  of  this  action.  Ther^  can  be  no  doubt  of  his  right  and 
daty  to  make  such  a  communication  if  it  was  true,  and  was 
made  to  guard  Ck>le  against  being  misled  by  the  letter 
written  by  the  defendant's  firm;  and  in  order  to  sustain  a 
verdict  thereon,  the  plaintiff  must  show  the  communication 
to  have  been  malicious.  There  is  no  proof  of  express 
malice.  On  the  contrary,  in  all  the  communications  of  the 
defendant  a  desire  is- expressed  to  avoid  publicity  and  not 
unnecessarily  injure  the  plaintiff.  The  judge,  however, 
submitt^  to  the  jury  the  question  whether  the  communi- 
cation  was  made  in  bad  faith,  without  believing  at  the  time 
it  was  made  that  it  was  true. 

In  the  case  of  privileged  communications  slight  evidence 
of  malice  may  be  left  to  the  jury.  {Kelly  v.  PaHington^ 
24  Eng.  Com.  L.  Bep.  144;  4  B.  &  Ad.  700.)  In  the  case 
of  BaMingB  v.  Lwk  (22  Wend.  410),  malice  appears  to 
have  been  infeiTed  from  the  want  oi  pertinency  of  the 
slanderous  words,  at  the  time  they  were  spoken,  while  the 
occasion  made  them  privileged,  and  the  question  of  malice 
was  left  to  the  jury.  In  that  case  the  chancellor  says: 
*'  Hie  presnmption  that  there  was  no  malice  is  not  rebutted 
by  the  plaintiff  merely  showing  that  the  charge  against  him 
was  unti'ne  in  point  of  fact;  it  must  be  further  shown  that  the 
defendant  either  knew  or  had  reason  to  believe  it  was  untrue, 
at  the  time  of  the  speaking  of  the  words  complained  of. 

In  the  present  case  there  is  no  direct  proof  of  malice. 

.The  only  testimony  from  which  malice  could  be  inferred  is 

the  falsity  of  the  charge;  but  this  is  not  sufficient.     {Harris 
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V.  Thompson^  24  Eng.  L.  &  Eq.  Eep.  870.)  Jebyis,  C.  J., 
says:  *'  It  must  be  something  consistent  only  with  a  desire 
to  injure  the  plaintiff  to  justify  a  judge  in  leaying  the  ques- 
tion of  malice  to  the  jury."  And  Williams,  J.,  says: 
'*  The  mere  circumstance  of  the  statement  being  false,  will 
not  suffice  to  show  malice,  unless  there  is  some  evidence  to 
show  that  the  defendant  knew  it  to  be  false.''  At  any  rate, 
the  want  of  proof  on  the  part  of  the  defendant, 'that  the 
slander  was  true,  is  not  enough;  and  the  plaintiff,  if  he 
seeks  to  maintain  his  action,  must  show  that  the  charge  was 
false,  before  he  can  ask  the  jury  to  find  the  slander  to  be 
malicious. 

Selden,  J.  says  in  Lewis  d  Herrick  v.  Chapman  (16  N* 
Y.  369),  in  speaking  of  privileged  conununications:  "  the 
law  ceases  to  infer  malice  from  the  mere  falsity  of  the 
charge,  and  requires  from  the  plaintiff  other  proof  of  its 
existence."  And  the  charge  of  the  judge  that  the  law 
would  infer  malice  from  the  falsity  of  .the  words,  was  held 
to  be  erroneous.  (See  also  Child  v.  Affleck,  17  Eng.  Com. 
Law,  186;  Somerviller.  Hawkins,  70  Eng.  Com*  Iayt,  583; 
Vanderzee  v.  McGregor,  12  Wend.  546.) 

The  only  evidence  in  this  case  relied  on  to  prove  malice, 
as  stated  by  the  judge  in  his  charge,  was  the  original  letter 
given  when  the  plaintiff  was  leaving  the  defendant's  employ, 
and  the  conversation  with  Carter,  about  the  same  time. 
That  evidence  would  hardly  be  enough  to  warrant  the  find- 
ing that  the  words  were  false,  and  under  the  cases  cited  I 
think  not  enough  to  submit  the  question  of  malice  to  the 
jury.  The  judgment  should  be  reversed,  and  a  new  trial 
ordered.  '  ^ 

Davies,  J.,  did  not  sit  in  the  case.  All  the  other  judged 
concurring,  judgment  reversed 
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Gabbet  Lefeyeb  v.  Nathan  Lefeyeb. 

Tbe  plaintiff,  «  director  in  «  bank.,  who  had  been  anch  fVom  its  organization, 
wbo  nanally  attended  tbe  meetings,  and  was  actually  present  and  took  pari 
In  the  proceedings  of  the  board  of  directors  when  the  last  diridend  was 
declared,  having  purchased  from  the  cashier  of  the  institution  twenty 
shares  of  the  capital  stock,  brought  an  action  to  hare  such  contract 
rescinded,  and  to  recorer  back  the  money  paid,  on  the  ground  of  fklse 
representations  and  concealments  of  tbe  cashier,  as  to  the  Tslne  of  the 
stock  and  the  condition  of  tbe  bank,  at  the  time  of  the  purchase  :  Btld, 
that  the  plaintiff  was  not  estopped  from  sotting  up  his  actual  ignorance 
of  the  condition  of  the  bank  at  tbe  time  of  the  sale. 

That  although  tbe  purchaser  was  a  director  of  the  bank,  baring  the  means 
of  knowledge,  he  was  not  in  tbe  particular  transaction  chargeable  with 
notice  of  the  condition  of  the  bank. 

That  if  he  was  aetimlly  ignorant  of  its  condition,  the  fraudulent  rendor 
would  be  equally  responsible  to  him  for  the  deceit  as  to  any  stranger  to 
the  institution. 

That  it  was  not  a  case  in  which  the  plaintiff  was  legally  bound  to  know  the 
truth  or  falsity  of  the  Tender's  representations. 

Beldf  also,  that  tbe  oTidence  in  such  action  plainly  showing  that  at  the  time 
of  the  alleged  sale  and  transfer  of  the  stock,  on  tbe  29th  of  August,  1867| 
tbe  bank  was,  by  tbe  application  of  all  the  ordinary  tests,  sound,  solyent 
and  prosperous,  and  tbe  stock  worth  all  that  tbe  defendant  had  repre- 
sented it  to  be,  tbe  plaintiff  could  not  be  allowed  to  show  the  contrary  by 
introducing  in  eridence  what  purported  to  be  a  certified  copy  of  proceed- 
ings had  in  Korember,  1867,  on  the  petition  of  certain  stockholders,  for 
the  re-establishment  of  the  bank. 

Tms  action  waa  of  a  novel  character.  A  director  of  a 
bank  (who  had  been  such  from  its  organization,  who  usually 
attended  the  meetings  and  was  actually  present  and  took 
part  in  the  proceediDgs  of  the  board  of  directors  when  the 
last  dividend  was  declared),  having  purchased  from  the 
cashier  of  the  institution  twenty  shares  of  its  capital  stock, 
asked  to  rescind  such  contract  and  recover  back  the  money 
paid,  on  the  ground  of  false  representations  and  conceal- 
ments of  the  cashier  as  to  the  value  of  the  stock  and  the 
condition  of  the  bank  at  the  time  of  the  purchase.    The 
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cause  being  tried  by  a  referee,  he  found  that  at  the  time 
of  negotiating  the  sale  and  transfer  of  the  stock  (viz:  on 
the  29th  August,  1857),  the  defendant  falsely  represented 
that  the  bank  was  then  sound  and  solvent  and  in  a  flourish- 
ing condition;  that  the  stock  was  then  worth  one  hundred 
and  five  cents  to  the  dollar,  and  the  then  accruing  dividend; 
imd  that  the  bank  then  had  no  bad  or  protested  paper,  each 
of  which  representations  was  known  by  the  defendant  to 
be  false  at  the  time  it  was  so  made.  That  their  truth  oi 
falsity  (except  as  to  certain  paper  held  by  the  bank)  was 
unknown,  in  fact,  to  the  plaintiflT,  and  that  the  plaintiff  relied 
on  the  representations  in  making  the  purchase  of  the  stock. 
He  further  found  that  on  the  2d  September,  1857,  the 
drafts  of  the  bank,  drawn  on  the  Nassau  Bank,  the  redeem^ 
ing  agent  of  the  Huguenot  Bank,  were  protested  to  the 
amount  of  several  thousand  dollars;  that  on  the  17th  Sep* 
tembcr,  1857,  the  bank  was  legally  declared  insolventi  and 
that  on  the  27th  September,  the  plaintiff  tendered  to  the 
defendant  a  reassignment  of  the  stock,  and  demanded  a 
repayment  of  the  sum  of  $2,123.33,  the  amount  paid  there* 
for.  The  judgment  of  the  referee  upon  these  facts  was 
that  the  plaintiff  was  entitled  to  have  the  contract  of  sale 
rescinded,  and  to  recover  back  from  the  defendant  the  sum 
paid  for  the  sto<5k,  with  interest.  That  judgment  having 
been  affirmed  at  a  general  term  of  the  supreme  court,  the 
defendant  appealed  to  this  court. 

John  K,  Porter^  for  the  appellant 

I.  The  plaintiff,  as  an  officer  of  the  bank,  entrusted  with 
the  supervision  and  management  of  its  affairs,  and  with 
full  means  of  knowledge  of  its  condition,  cannot  make  title 
to  damages,  through  his  neglect  of  duty  and  inattention  to 
his  trust- 

1,  Want  of  notice  of  the  condition  of  a  bank  is  not 
available  to  one  who  is  bound  as  a  director  to  know  its 
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coQdition.  By  acoeptiDg  that  office,  he  assumed  a  duty  to 
the  stockholders  and  creditors  of  the  bank,  to  inform  him* 
self  of  what  would  appear  by  an  inspection  of  the  books 
of  an  institution  of  which  he  was  one  of  the  ostensible 
managers;  and  he  cannot  found  an  action  on  his  own  neglect 
of  duty.  {Gillet  v.  Phillips,  3  Keman,  117;  Keickum  v. 
B<mk  of  Cammercej  3  Am.  Law  Regr.  168.) 

2.  The  plaintiff  having  the  means  of  knowlcge  is  charge- 
able with  notice,  and  cannot  complain  of  being  misled  as  a 
consequence  of  his  own  negligence.  {Kennedtj  v.  Oreen,^ 
8  Mylne  4  Keene,  719,  721;  Garr  v.  Hilton  1  Curtis'  C.  C 
E.  390.) 

n.  The  referee  erred  in  admitting  the  evidence  to  which 
he  gave  effect  in  his  report 

l.The  admission  of  the  certified  copy  of  the  pi'oceed- 
ings  upon  the  re-establishment  of  the  bank  was  especially 
mischievous;  and  it  was  plainly  immaterial  to  the  true 
issue,  and  incompetent  as  against  the  defendant. 

2.  So  far  as  he  was  concerned,  the  statements  in  the  peti* 
tion  were  merely  hearsay,  many  of  them  upon  the  informar 
tion  and  belief  of  the  petitioners,  who  were  themselves 
competent  witnesses. 

3.  The  introduction  under  the  prior  ruling,  of  the  defend- 
ant's testimony  before  a  referee,  on  a  specific  inquiry  foreign 
to  the  issue  on  the  trial,  was  in  itself  sufficiently  objection- 
able; but  to  this  was  superadded  the  testimony  of  the 
receiver  on  that  occasion,  a  witness  not  sworn  on  the  trial. 

4.  The  estimates  of  the  referee,  as  to  the  amount  and 
value  of  the  then  assets  of  the  bank,  were  thus  brought 
in,  as  material  and  competent  evidence  as  to  the  truth  of 
the  defendant's  representations  in  regard  to  the  coadition 
of  the  bank  on  the  29th  of  August,  1857. 

5.  There  was  no  authority  in  law  for  the  introduction  of 
a  certified  copy  of  proceedings  of  that  character. 

6.  So  far  as  the  legal  rights  of  the  defendant  were  con- 
cerned, these  proceedings  were  rea  inter  alios  acta.  (Darrin 
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V.  Hatfieldy  Sel den's  Notes,  Dec.  1852,  36;  Verplanck  v. 
Mercantile  Ins.  Co,  2  Paige,  438.) 

7.  The  evidence  of  subsequent  losses  by  the  bank  by 
compromises,  made  by  the  plaintiff  and  the  other  directors, 
and  not  by  the  defendant,  was  equally  irrelevant  and 
incompetent 

M.  SchoonmaJcetj  for  the  respondent. 

Upon  the  facts  as  found,  the  referee  was  right  in  adjudg- 
ing that  the  plaintiff  was  entitled  to  have  the  contract  of 
sale,  set  forth  in  the  proceedings,  rescinded,  and  recover 
back,  from  the  defendant,  the  sum  paid  for  the  stock  with 
interest. 

I.  By  the  facts  found,  it  expressly  appears  that  in  ne- 
gotiating the  sale,  and  at  the  actual  sale  and  transfer  of 
twenty  shares  of  the  Huguenot  Bank  stock,  by  the  defend* 
ant  to  the  plaintiff,  the  defendant  made  false  representa- 
tions to  the  plaintiff  and  his  agent,  upon  existing  and  ma- 
terial facts,  knowing  them,  at  the  time,  to  be  false,  and  that 
the  plaintiff  was  thereby  deceived  and  induced  to  make  the 
purchase.  The  principles  of  law  are  familiar  and  well 
established,  and  founded  in  justice,  that  whenever  a  ven- 
dor, in  the  sale  or  negotiation  for  the  sale  of  goods,  or 
property,  affirms  that  which  he  knows  to  be  false,  or  does 
not  know  to  be  true,  to  another's  loss  and  his  own  gain,  he 
is  responsible  in  damages,  or  the  contract  may  be  rescinded. 
The  one  who  misleads  or  abuses  the  confidence  of  another, 
by  false  statements,  in  the  substance  of  a  purchase,  shall 
be  the  sufferer  instead  of  his  victim.  And  even  if  by  con- 
cealment of  known  facts  the  vendor  violates  any  trust  or 
confidence  reposed  in  him  by  the  buyer,  the  sale  is  fraudu- 
lent and  may  be  rescinded.  {Upton  v.  FatV,  6  Johnson,  181 : 
1  Story  on  Contracts,  %  506,  page  608  and  note;  1  Story 
Equity,  %  192;  2  Story  on  Contracts,  §  842.) 

IL  The  plaintiff  is  not,  by  reason  of  his  being  one  of  the 
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directors  of  the  bank,  estopped  from  setting  up  in  this  suit 
his  actual  ignorance  of  the  aflBurs,  situation  and  condition 
of  the  bank  and  the  value  of  its  stock. 

1.  The  doctrine  of  estoppel  against  a  director  applies  to 
cases  where  he  is  sought  to  be  made  liable  by  the  people 
or  strangers,  either  for  omissions  or  commissions,  by  him- 
self or  his  agents,  in  connection  with  the  affairs  and  busi- 
ness of  the  bank.  In  such  case  it  is  founded  upon  well 
settled  principles  of  public  policy,  which  will  not  allow  a 
person  to  hold  himself  out  to  the  world  as  the  director  or 
manager  of  an  institution,  and  then,  when  sought  to  be 
made  liable  by  the  people,  or  creditors  of  the  institution, 
avail  himself  of  the  plea  of  ignorance,  to  repudiate  the 
acts  or  omissions  of  himself  or  his  agents.  It  is  also  upon 
the  further  principle  that  the  cashier  and  other  officers  of 
the  bank,  are  the  agents  of  the  directors,  and  the  directors 
are  as  between  them  and  third  parties,  held  responsible  for 
the  acts  of  their  agents. 

2.  This  case  is  one  of  a  very  different  character;  it  is  a 
dealing  between  a  director  and  cashier,  in  relation  to  some 
of  the  stock  of  the  bank,  and  a  negotiation  in  relation  to 
its  sale  and  transfer  by  the  cashier  to  a  director.  It  is  not 
a  matter  at  all  connected  with  the  business  of  the  bank,  or 
its  management  On  the  one  side  was  the  defendant,  the 
cashier  and  financial  agent  of  the  institution,  whose  special 
business  it  was  to  manage  its  pecuniary  affairs,  take  the 
immediate  charge,  personal  superintendence  and  control  of 
its  business  generally  and  particularly,  and  keep  an  accu- 
rate account  and  knowledge  of  its  assets,  loans  and  liabili- 
ties, and  all  other  matters  essential  to  be  known,  to  ascer* 
tain  the  value  of  the  stock  and  the  condition  of  the  insti- 
tution. On  the  other  side  was  the  plaintiff,  one  of  the  di- 
rectors, who,  as  the  cashier  well  knew,  took  no  part  in  the 
management  of  the  institution;  was  not  upon  any  of  its 
business  committees;  had  no  means  of  information  or 
knowledge  in  relation  to  the  condition  or  affiiirs  of  the 
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bank,  other  than  that  which  he  ivas  able  to  obtain  from  the 
cashier  himeelf,  or  from  an  inspectioa  of  tlie  books  and 
papers,  kept  by  the  cashier  in  his  immediate  possessioH 
and  control;  aiid  who,  at  the  outset,  notified  the  cashier 
that  he  knew  nothing  about  the  condition  of  the  bank  or 
ralue  of  its  stock,  and  depended  entirely  upon  his  repre- 
sentations as  a  guide.  There  is  not,  therefore,  in  this  ease, 
any  ground  or  propriety  for' the  implication  of  the  princi- 
ple of  estoppel,  and  the  rules  of  public  policy  goyeming 
the  liability  of  directors  in  other  cases. 

III.  No  errors  occurred  on  the  trial  in  relation  to  the 
admissibility  of  evidence,  or  otherwise,  to  entitle  the  de- 
fendant to  a  new  trial,  and  the  sevetal  exceptions  taken  by 
the  defendant,  in  the  course  of  the  trial,  to  the  admission 
of  evidence,  were  not  well  taken. 

1.  In  stating  the  transaction,  negotiations  and  contract, 
in  reference  to  the  sale  and  transfer  of  the  stock,  it  was 
right  that  the  entire  conversation  should  be  given,  and 
there  was  no  error  in  the  admission  of  testimony. 

2.  Subsequent  conversations  and  transactions  are  proper 
evidence  for  many  purposes;  among  others:  To  corrobo* 
rate  plamtiff's  version  of  the  transaction;  to  show  falsity 
of  representations;  to  show  injury  in  &ct  derived  from 
the  misrepresentations;  to  show  that  a  large  amount  of 
assets  were  bad  and  unavailable;  to  show  J^nowledge  on 
the  part  of  defendant;  and  many  other  material  facts. 

3.  The  action  being  based  upon  fraud  in  the  sale  and 
fraud  in  the  warranty  and  representations,  the  referee  was 
right  to  refuse  to  sti*ike  out  the  testimony  of  Garret  and 
Jacob  Lefever. 

4.  The  testimony  of  Nathan  Lefever,  given  before  a 
referee,  was  properly  introduced  and  admitted  as  a  declara* 
tion  or  admission  of  his. 

5.  The  proceedings  in  the  matter  of  the  Huguenot  Bank, 
were  proper  evidence  for  various  purposes:  To  show  the 
time  that  bank  went  into  hands  of  a  receiver;  to  prove  allega- 
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tions  in  the  complaint;  to  show  declarations  and  admissions 
of  defendant  It  was  necessary  to  introduce  the  whole 
record,  or  the  paper  would  have  been  incomplete. 

6.  The  cross-examination  of  Eltinge  and  others,  in  refer- 
ence to  the  Murray  and  Davis,  and  the  Barculo  and  other 
papers,  among  the  bills  receivable,  and  the  responsibility 
of  the  parties  to  the  paper,  was  proper  in  reference  to  thte 
value  of  the  assets  of  the  bank,  and  tb  test  the  accuracy 
of  Eltinge's  estimate,  as  to  such  value.  Also,  to  test  thle 
correctness  of  his  evidence  upon  his  direct  examination, 
that  $10,000  would  cover  all  losses  since  August  29,  1857^ 
which,  if  proper  for  defendant  to  prove,  was  proper  Tor 
plaintiff  to  disprove.  Objections  to  such  testimony  wei% 
properly  overruled. 

IV.  The  motion  for  a  non-suit  was  properly  denied. 
The  plaintiff  had  proved  sufficient  to  entitle  him  to  recover. 

V.  This  court  has  no  power  on  appeal  to  examine  into 
the  correctness  of  the  findings  of  fact  by  the  referee.  Ith 
power  is  litnited  entirely  to  questions  of  law  arising  upoh 
the  trial,  and  upon  the  facts  as  found  and  established  by 
the  referee.  (Code,  §  268;  Dunham  v.  Watkins^  2  Kernato, 
t556.) 

WmcTHT,  J.  The  representations  mfede  by  the  dcfend- 
•adt,  which  the  referee  -finds  to  be  untrue,  and  on  which  the 
plaintiff  relied,  he  being  ignorant  in  fact  of  their  truth  or 
fiibity  (except  as  to  certain  protested  paper),  related  wholly 
to  the  condition  of  the  bank  and  the  Tlalue  of  its  stock. 
One  of  the  questions  is  whether  the  plaintiff,  being  a  direc- 
tor of  the  bank,  entrusted  with  the  supervision  and  mati' 
agement  of  its  affairs,  is  estopped,  in  a  suit  of  this  charac- 
ter, from  setting  up  his  actual  ignorance  of  the  condition 
ofthebank.  In  any  matter  or  controversy  connected  with 
the  business  of  the  bank,  or  its  management,  it  is  cl^ar  that 
want  of  notice  of  its  condition  would  not  be  available  to 
hinL  Upon  well  settled  principles  of  pubKc  policy,  h& 
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would  not  be  allowed  to  hold  himself  out  to  the  world  as 
the  director  or  manager  of  an  institution,  and  then,  when 
sought  to  be  made  liable  by  the  people  or  creditors  of  the 
institution,  avail  himself  of  the  plea  of  ignorance  to  repu- 
diate the  acts  or  omissions  of  himself  or  his  agents.  But 
.  this  case  has  no  relation  to  the  business  of  the  bank  or  its 
management.  It  was  simply  a  sale  of  stock  by  one  officer 
of  the  bank  to  another;  and,  although  the  vendee  was  a 
director,  having  the  means  of  knowledge,  he  was  not  in 
the  particular  transaction  chargeable  with  notice  of  the 
condition  of  the  bank.  If  he  was  actually  ignorant  of  its 
condition,  the  fraudulent  vendor  would  be  legally  respon- 
sible to  him  for  the  deceit  as  to  any  stranger  to  the  institu- 
tion. It  was  not  a  case  in  which  the  plaintiff  was  legally 
bound  to  know  the  truth  or  falsity  of  the  defendant's 
affirmations. 

On  the  trial  the  solvency  and  prosperous  condition  of 
tiie  bank,  and  the  value  of  its  stock,  were  important 
inquii'ies.  If  the  defendant's  representations  were  not 
false  in  these  respects  when  made,  then  there  was  no  ground 
for  the  action.  The  evidence  showed  very  plainly  that  on 
the  29th  August,  1857,  the  time  of  the  alleged  sale  and 
transfer,  the  bank  was,  by  the  application  of  all  the  ordi- 
nary tests,  sound,  solvent  and  prosperous,  and  the  stock 
worth  all  that  the  defendant  had  represented  it  to  be. 
But  the  referee  holds  that  the  plaintiff  might  show,  by 
indirection,  and  the  merest  hearsay  testimony,  that  the 
facts  were  otherwise;  and  having  received  the  evidence, 
he  gave  effect  to  it  in  his  report.  Accordingly  he  allowed 
the  introduction,  under  objection,  of  what  purported  to  be 
a  certified  copy  of  the  proceedings  had  in  November,  1857, 
on  the  petitions  of  certain  stockholders  for  the  re-estab- 
lishment  of  the  bank.  Among  the  papers  thus  admitted 
was  the  petition  of  the  stockholders,  stating,  on  informa- 
tion and  belief,  the  amount  of  bills  receivable;  assuming  to 
state  the  inadequacy  of  the  available  fund  to  pay  the  debt 
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of  the  bank  to  the  state  treasury,  and  avoiding  it  by 
alleging  the  responsibility  of  the  sureties;  representing 
many  of  the  debtors  of  the  bank  as  embarrassed  and  crippled 
by  the  commercial  revulsions,  and  stating  the  petitioners' 
apprehension  of  disaster  from  the  judicial  administration 
of  the  funil,  under  the  receivership.  Another  of  the  papers 
was  the  deposition  of  the  receiver  of  the  bank,  embodied 
in  the  report  of  the  referee.  In  this  was  stated  the  facta 
of  the  protest  of  |1 1,150  of  the  bills  by  the  Nassau  Bank, 
add  that  the  amount  of  bills  receivable  was  |27,000. 
Appended  to  the  referee's  report  was  his  estimate  that  from 
one-eighth  to  one-quarter  of  the  bills  receivable  would 
prove  uncoUectable;  his  estimate  of  the  then  amount  and 
value  of  the  bank  assets;  also  the  receiver's  accounts, 
showing  the  large  expenses  incident  to  the  receivership, 
the  sacrifice  of  the  New  York  state  stocks  at  panic  prices, 
ranging  from  eighty-seven  and  one-half  cents  to  ninety-five 
cents,  and  other  losses  of  a  kindred  character. 

To  these  proceedings  in  the  matter  of  the  bank,  the 
defendant  was  in  no  sense  a  party.  It  may  be  that  by  com- 
petent evidence  the  plaintiff*  would  have  been  allowed  to 
show  the  condition  of  the  bank  in  November  1857,  with  the 
view  of  falsifying  the  defendant's  representations  of  its  con- 
dition in  August,  1857.  But  this  would  be  allowing  a  wide 
range  of  examination  even  where  the  question  involved 
was  one  of  fraud.  It  was  especially  mischievous  in  this 
case;  for  between  the  date  of  the  contract  and  November, 
1857,  the  great  commercial  revulsion  and  panic  of  that  year 
had  occurred,  and  was  at  its  height,  unsettling  commercial 
valnes,  crippling  and  embarrassing  all  classes  pecuniarily, 
occasioning  a  suspension  of  specie  payment  by  all  the 
banks,  and  prostrating  temporarily  even  the  state  credit 
If  sach  a  latitude  of  investigation,  however,  was  permissible, 
it  could  only  be  pursued  by  the  introduction  of  competent 
proof.  The  petition  of  the  stockholders  to  re-establish 
the  bank,  the  affidavit  of  the  I'eceiver,  and  the  estimates 
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of  tbe  referee,  as  to  the  amount  and  value  of  the  then  assets 
of  the  bank,  were,  clearly  incompetent  as  against  the  defend- 
Mit  So  fiu*  as  he  was  concerned,  the  statements  in  the 
petitions  were  mere  hearsay,  many  of  them  upon  the  infor- 
mation ai^d  belief  of  the  petitioners,  who  were  themselves 
;^mpetent  witnesses.  This  was  also  the  character  of  the 
affidavit  of  the  receiver  before  the  referees  (a  .witness  not 
^worn  on  the  trial),  and  of  the  estimates  of  the  referee  as 
to  the  amount  and  values  of  the  assets  of  the  banks  in 
i(fovember,  1857,  Instead  of  swearing  witnesses  on  tlie 
tri^l  4^  to  the  condition  of  the  bank,  and  the  value  and 
fimount  of  its  assets,  when  taken  out  of  the  hands  of  the 
receiver,  (regarding  such  evidence  as  material  and  compe- 
jtent  on  the  question  of  the  truth  or  falsity  of  the  defend- 
ant's representations  in  respect  thereto,  made  in  August, 
1857i)  the  referee  allowed  second  hand  proof  of  the  fuots; 
^|id  what  is  quite  apparent,  in  a  degree,  at  least,  based  his 
report  upon  such  proof.  It  .may  not  have  been  strictly 
objectionable  to  have  allowed  the  affidavit  of  the  defendant, 
^pibodied  in  the  report  of  .the  referee,  to  be  introduced  with 
the  view  of  showing  his  declarations  and  admissions;  but 
on  no  .principle  was  the  testimony  of  the  receiver,  the  hear- 
say testimony  of  certain  stockholders  of  the  bank,  and  the 
estimates  of  the  referee  as  to  the  amount  and  value  of  its 
assets,  in  a  process  between  other  parties,  admissible.  It 
is  urged  that  the  record  of  the  proceedings  was  i>roper 
evidence  to  show  the  time  that  >the  bank  went  into  the 
itumds  of  a  receiver,  and  the  declarations  and  admissions  of 
the  d^endant,  and  that  it  was  necessary  ^to  introduce  the 
whole  record,  or  the  paper  would  have  been  incomplete. 
Suppose,  however,  it  was  incomplete,  it  could  certainly  be 
np  reason  for  the  introduction  of  improper  evidence.  If  it 
were  a  proper  way  to  prove  the  fact  that  the  bank  went 
^nto  the  hands  of  a  receiver,  on  the  application  of  some  of 
Its  stpckhqlders,  on  the  18th  September,  1857,  it  could 
have  ibeen  ahown  by  the  order  or  decree  of  the  judge;  and 
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if  tbe  deciaratioos  or  admissions  of  the  defendant  as  to  the 
condition  of  the  bank,  made  in  a  proceeding  to  re-establish ' 
the  institution,  were  competent  evidence,  his  affidavit 
containing  these  dedarations  and  admissions,  could  have 
been  introduced.  Indeed,  it  was  introduced  and  admitted,' 
under  objection,  before  the  other  papers  were  received. 

I  am  of  the  opinion,  therefore,  that  the  referee  erred  in ' 
admitting  as  evidence  what  is  called  in  the  case  a  certified 
copy  of  the  proceedings  upon  the  re^establishment  of  the' 
bank,  except  perhaps  the  order  of  the  court  appointing'  a^ 
receiver  and  the  testimony  of  the'  defendiant  before  tbel' 
referee,  embraced  therein.    The  referee  found  that  the ' 
representation  of  the  defendfemt  that  the  bank  was  in  a  * 
sound,  solvent  and  prosperous  conditibn  in  Aitgnst,  1857; , 
was  false,  and  the  defendant  knew  it;  but  the  'statement  of 
persons  not  sworn  bn  the^  trial,  und  in  'fiu!t  the  unsworn'' 
statement  of  one  asto  th^  condition  of  the  bank  in  Novem* 
ber,  1867,  wbre  not  competent  evidence  on  which  to  base 
such  ft  finding  of  fact 

The  judgment  of  the  siipreifae  court  should  bereversied, 
and  a  new^  trial  ordered,  with  c^sts  to  abide  the  event. 

lK6RAHAM,'>DAVtES,  SeIDBH,  MutJUCA  and  J0H2^S<>17,  JJ:, 

concurred.' 

HoosBOOlc,  J.  (diflsenttng.)  Thi9  aetfen -was  l)r6ught  io^ 
recover  back  •  m6n^  paid  on  a '  transfer  of  twenty '  shares 
of  the  Huguenot  Bank,  on  accoc&t'of  false  and  fraudulrat 
warranty  afld-  representations  and  conc^alm^it-'asto  the 
condition  and  valtae  of  the  stock  and  ^assets  and  protested 
papei^  of  the-  bank.  Tbe  case  was  referried  to  a  referee;' 
The  evidence  was  conflicting.  The  referee  found  on  suffi-^ 
cient  and  apparently  preponderating  evidence,  that  the 
alleged  r^presientatidns  were  made;  that  they  were  false  in 
fact;  that  they  were  in  effeot  fraiidulent,  that  is  made  with 
knowledge  on  the  part  of  the  defdndaht  of  'their  falsity; 
and  that  the  plaintiff  relied  upon  them  in  making  the  pur- 
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chase  of  the  stock.  The  supreme  court  at  general  term, 
affirmed  the  judgment  I  discover  no  ground  upon  which 
on  the  merits  this  decision  can  be  disturbed.  Even  if  it 
were  open  to  review  in  this  court  upon  the  facts,  the  evi- 
dence is  of  such  conflicting  character,  as  makes  it  proper 
to  sustain  thp  decision  of  the  original  tribunal  on  the  ques- 
tion of  facts. 

The  real  difficulty,  if  any,  arises  on  the  admissioif  of  evi- 
dence by  the  referee,  and  in  this  particular  he  is  supposed 
to  have  committed  grave  errors.  The  more  important  of 
these,  as  alleged,  consist  in  the  admission  of  evidence  of 
the  proceedings  connected  with  the  insolvency  of  the  bank 
a^  the  judicial  declaration  of  that  fact;  the  appointment 
of  1^  receiver;  his  subsequent  removal,  and  the  testimony 
of  the  defendant  taken  before  a  referee  in  those  proceed- 
ings. To  determine  these  facts  correctly,  it  will  be  neces- 
sary to  look  with  some  care  into  the  case,  and  observe  the 
manner  in  which,  and  the  purposes  for  which  this  testimony 
was  introduced. 

The  plaintiff  having  introduced  his  own  testimony,  and 
that  of  his  son  and  one  or  two  other  witnesses,  as  to  the 
representations  and  declarations  of  the  defendanti  and  of 
a  clerk  of  the  bank  as  to  its  condition,  assets,  debts  and 
papers,  offered  to  read  in  evidence  the  testimony  of  the 
defendant,  Nathan  Lefever,  taken  before  J.  B.  Jewett,  the 
referee  in  the  matter  of  the  Huguenot  Bank,  in  pursuance 
of  an  order  granted  therein  November  9th,  1857,  as  reported 
by  said  referee  in  his  report,  dated  November  19th,  1857. 

**  The  defendant  objected  (to  the  offered  evidence)  upon 
the  ground  that  it  was  taken  after  the  suspension  of  the 
bank,  and  related  to  the  conditipn  of  things  then  existing, 
and  at  the  time  of  the  sale  of  the  stock,  and  that  it  was 
improper  and  immaterial  to  any  of  the  issues  in  this  action. 
The  objection  was  overruled  by  the  referee,  and  the  evi- 
dence received,  subject  to  any  objection  that  might  be  there- 
after raised  to  the  same:  to  which  decision  the  defendant 
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excepted.  The  plaintiff  then  offered  in  evidence  a  certified 
copy  of  the  proceedings  upon  the  re-establishment  of  the 
bank.  The  defendant  objected  to  the  introduction  of  the 
eridence,  upon  the  ground  of  its  immateriality,  and  that 
it  was  an  improper  mode  of  proving  the  misrepresentations 
alleged  in  the  complaint  The  referee  overruled  the  ob- 
jection, and  admitted  the  evidence,  subject  to  any  objec- 
tions on  the  part  of  the  defendant  that  might  be  thereafter 
made;  defendant  excepted  to  the  decision. '' 

The  proceedings  thus  far  stated  in  regard  to  the  offer, 
objection  and  admission  of  this  evidence  are  stated  in  the 
language  of  the  case.  Immediately  following  this  state- 
ment, and  without  any  further  or  intervening  matter,  the 
case  contains  and  gives  in  detail  the  following  papers,  ap- 
parently, so  far  as  we  can  judge,  forming  one  entire  and 
connected  series,  to  which  a  single  certificate  of  attestation 
is  attached.    These  papers  are  as  follows: 

1.  A  petition  of  stockholders  of  the  bank  stating  its 
actual  or  apprehended  insolvency,  and  praying  for  an  in- 
jonctibn  and  receiver. 

2.  An  order  for  a  temporary  injunction,  and  to  show 
cause  why  it  should  not  be  continued  and  a  receiver  be 
appointed.  ' 

3.  An  absolute  order  of  injunction  and  for  receiver. 

4.  A  petition  praying  for  an  order  vacating  the  injuno* 
tion  and  appointment  of  receiver.  • 

5.  Various  consents  of  stockholders  and  creditors  and 
others  to  such  last  named  order. 

6.  An  order  of  reference  to  Jacob  B.  Jewett  to  inquire 
and  report  as  to  the  matters  of  the  last  named  petition. 

7.  Notice  of  motion  for  an  absolute  order  on  said  peti- 
tion, and  on  the  referee's  report. 

8.  Beport  of  referee  last  referred  to,  in  which  report 
is  embodied  the  testimony  of  the  defendant,  Nathan  Le- 
/ever,  and  the  receiver,  John  Sleight 

9.  An  order  vacating  the  order  granting  the  injunction 
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and  appointing  the  receiver,,  and  making  proYisbn  for 
taking  the  acooupt  of  the  receiver  before, the. samid  referee  i 
with  other  directions,, 

10.  E^poi't  of  .refQ|*ee.un,de|:  laat  naoied  order. 

11.  Certificate  of  referee  that  the  receiver  had  complied: 
with  thie. requisitions  of  the  last  named., order,  and  paid: 
oyer  the.  moneys  in  his  handa. 

12.  Certificate  of  the  clerk  of  Ulster  county,  that  he; 
had  compared  the  foregoing  with  the  originals  on  j&le  in  , 
his  office,  and  that  they  were  true  copies. 

T{ie  only  ground  of  objection  made  to  the  offered  eyiden^  , 
of  the  defendant's  testimony  was  **  that  it  was  taken  .aflt^r 
the  suspension  of  the  bank,  and  related  to  the  condition  of 
things  then  existing,  and  not  at  the  time  of  the  sale  of  .the 
stock,  and  that  it  was  improper  and  immaterial  to  any  of 
the  issues  in  this  section."    This,  of  course^  did  not  pml^race 
an  objection  to  the  form  in  which  it  w^  presented,  asi  that., 
it  was  one  of  a  connected  series  of  papeyrs,  and.  should  be 
detached  froni  thp  others;  or  that  it  was  contained  in  a , 
referee's  report,  instead  of  being  established  by  original 
and  independent  eyi,de^ce^    Such  objections  are»  therefore, 
waived. 

This  testimony  of  the  defendant's  declarations  cannot  jbe^ 
said  to  have  b^en  wholly  incompetent  an4  immaterial;  for 
it  contains  evic(ence  by  .the  admission  of  the  defendant  of 
his  official  position  and  connection  with  the  bauk^-of  its 
capital,  its  circulating  notes,  its  securities,  its  indebtedness, 
itB  assets — at  the  time  of  the  suspension  of  the  bank,  and  . 
of  its  collectable  .and  ui^f^ollectable  paper«  all  of  whi^  was 
pertinent  to  som^  of  the^  issues  in  the  case. 

The  objection  to  this  testimony  was,  therefore^  properly 
overruled,  and  the  manner  in  which  it  was  admitted  by  the 
refei^ee,  **  subject  to  any  objection  that  might  be  th^re^ifter 
rais€(d  to  the  san^e,"  while  it  would  not  probably  4ebar  the  ^ 
defendant  from  availing  huiaself  of  any  direct  substantial  , 
and   unanswerable  objection  to  the  tesUmonyi  without 
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further  speciieatioD)  was  at  the  same  time  a  peilinent 
adtnonition,  as  well  as  a  liberal  suggestion  to  the  defend- 
aut,  that  if  he  deeired  to  make  any  teehnical  or  specific 
objection  to  the  testimony  afterwards,  he  might  and  must 
do  so.     None  such  was  made. 

The  case  does  not  show  whether  npon  such  decision  the 
evidence  was  directly  introduced.  I  infer  not,  for  it  did 
not  immediately  follow,  and  the  case  goes  on  to  state,  "  the 
plaintiff  then  offered  in  evidence  a  certified  copy  of  the 
proceedings,  upon  the  re-establishment  of  the  bank."  As 
before  shown,  the  evidence  of  the  defendant  was  contained 
in  these  proceedings,  and  it  is  fair' to  infer  that  one  of  the 
objects  in  offering  them  was  for  the  purpose  of  introducing 
these  declarations  of  the  defendant.  If  so,  and  if  this  was 
one  set  of  papers,  forming  a  single  record  or  proceeding, 
(and  I  think  it  was  treated  as  suchj)  the  evidence  was 
admisable,  notwithstanding  it  embraced  other  papers  inad- 
missible by  themselves  as  independent  evidence,  but  not 
objectionable  as  forming  inseparable  portions  of  a  single 
document  or  connected  series  of  papers  on  file,  which  could 
not  be  dissected  or  mutilated;  which  other  papers  it  is 
perfectly  obvious  were  never  intended  to  be  used  as  primary 
evidence  in  themselves  of  the  facts  recited  in  them. 

These  proceedings  may  have  been  offered  for  another 
purpose,  to  wit:  for  the  purpose  of  showing  the  insolvency 
of  the  bank,  judicially  declared,  and  the  appointment  of  a 
receiver  within  less  than  a  month  after  the  representations 
of  its  soundness  and  solvency  were  made  by  the  defendant 
to  the  plaintiff.  These  judicial  proceedings  were  averred 
in  the  comprint,  and  were,  therefore,  proper  to  be  proved. 
The  proceedings  upon  the  re-establishment  of  the  bank 
themselves  contained  evidence — admissible  evidence— of 
these  proceedings,  recognized  the  insolvency  of  the  bank, 
the  granting  of  an  injunction  and  the  appointment  of  a 
receiver^  contained  a  certificate  of  the  defendant  of  these 
facts,  and  also  his  testimony  before  referred  to.    They 
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were  moreover  connected  with  and  a  part  of.  the  proceed- 
ings taken  to  establish  the  insolvency  of  the  bank,  the 
granting  of  an  injunction  and  the  appointment  of  a  receiver. 
They  seem  to  me,  therefore,  to  have  been  admissible,  and 
to  have  been  intended  for  one  of  the  legitimate  purposes 
before  named.  If  designed  simply  to  prove  the  re-estab- 
lishment of  the  bank,  they  would  be  so  wholly  immaterial, 
indeed,  so  directly  beneficial  to  the  defendants,  that  I  think 
we  would  be  at  liberty  to  overrule  the  objection  on  the 
ground  that  they  could  not  by  possibility  prejudice  his 
interests. 

The  referee  saved  to  the  party  the  right  of  subsequent 
specific  objections,  which  not  being  made,  we  are  at  liberty 
to  conclude  the  evidence  was  ofiered  and  received  only  for 
some  of  the  lawful  objects  before  mentioned;  and  I  am  not 
inclined  to  give  effect  to  an  objection  technical  in  its  charac- 
ter and  failing  to  present  itself  in  a  clear  and  obvious 
aspect  to  the  referee,  himself  a  competent  lawyer,  for  the 
purpose  of  overthrowing  a  decision  which  we  can  see  was 
not  unwarranted  by  the  testimony  in  the  case. 

These  remarks  embrace,  I  think,  all  that  is  material  to 
be  specially  considered  in  the  points  or  argument  of  the 
counsel  for  the  appellant.  The  objections  to  other  por- 
tions of  these  proceedings,  that  the  statements  in  the  peti- 
tion were  mere  hearsay;  that  the  referee's  unsworn  state- 
ment was  in  effect  received  in  evidence;  that  his  estimates 
were  allowed  to  have  weight  in  the  final  disposition  of  the 
cause;  that  evidence  was  received  of  subsequent  losses  and 
compromises;  that  there  was  no  authority  in  law  for  the 
introduction  of  a  certified  copy  of  proceedings  of  that  char- 
acter— ^with  other  minor  objections  suggested  in  the  points 
or  on  the  argument  are  all  disposed  of,  I  think,  by  the 
remarks  already  made,  and  are  susceptible  of  one  of  two 
conclusive  answers: 

1.  As  to  many  of  them  the  objections  were  not  taken  at 
the  healing. 
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2.  As  to  all  of  them  the  papers  were  not  admitted  or 
used  for  any  such  purpose,  as  is  assumed  in  the  objections. 

I  think,  on  the  whole,  that  the  merits  of  the  case  were 
fairly  tried;  that  no  well  founded  objections  to  the  evi- 
dence appear  in  the  case  or  were  fairly  presented  to  the 
mind  of  the  referee;  and  that  the  judgment  of  the  court 
below  ought  to  be  cfffimed, 

Denio,  Ch.  J.  concurred  with  Hogeboom,  J.  Judgment 
reyersed. 


J 
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lifs  competent  for  thd  legislature  v  after  granting  a  francHise  to  one  person 
ov'corporation^  whicb  aflTeots  the  rights  of  the  public,  to  grant  a  eimilar  ' 
franchise  to  another  person  or  corporation^  the  nse  of  which  shall  impdir  ' 
or  even  destroy  the  value  of  the  first  franchise,  although  the  right  so  to 
do  may  not  be  reserved  in  the  fifst  grant;  unless  the  right  to  do  so  is 
expressly  prohibited  by  the  first  grant. 

Where  the  charter  of  a  bridge  company  prohibited  the  erection  of  any  other 
bridge  within  a  mile  ot  that  to  be  erected  by  the  grantees,  and  the  section 
containing  that  prohibition  was  subsequently  repealed;  Heldf  that  the 
gi'antties  of  the  franchise  stood  in  precisely  the  same  position,  in  reference 
to  a  second  bridge,  that  they  would  have  done  if  no  such  prohibition  had 
been  contained  in  their  charter. 

Assuming  that  the  Mohawk  river  is  a  public  highway  (though  it  is  no  longer 
navigable,  except  to  a  very  limited  extent),  and  that  a  bridge  over  it  Is 
an  obstruction  to  navigation  and  therefore  a  public  nuisance,  yet  no  one 
has  the  right  to  abate  it,  or  to  sustain  an  action  for  damages  occasioned 
by  the  erection  thereof,  unless  he  has  himself  sustained  some  damage  not 
suffered  by  the  rest  of  the  community. 

Though  a  bridge  over  a  navigable  stream  may  be  a  nuisance  to  those  navi- 
gating it,  it  does  not  follow  that  it  is  a  nubance  as  to  others  who  do  not 
navigate  it. 

The  Fort  Plain  Bridge  Company  having  no  exclusive  grant  of  the  right  to 
maintain  their  bridge  over  the  Mohawk  river  and  take  toll,  it  follows  that 
every  other  bridge  built  over  the  stream,  which  does  not  impede  naviga- 
tion, is  lawfully  erected,  and  is  not  a  public  nuisance;  and  no  action  for 
damages  will  lie,  for  its  erection. 

If  it  does  impede  or  impair  navigation,  it  is  a  nuisance  as  to  those  naviga- 
ting, but  not  as  to  any  others. 

There  are  three  cases  in  which  authority  ft-om  the  legislature  is  necessary 
to  erect  a  bridge  over  a  stream:  1.  Where  the  stream  is  navigable.  2. 
Where  the  state  owns  the  bed  of  the  stream;  and  8.  Where  the  right  to 
take  toll  is  desired. 

Where  the  bed  of  a  stream  belongs  to  the  state,  no  person  has  the  right  to 
use  the  same  without  its  consent;  but  so  long  as  the  state  oflScers  make 
no  objection  to  such,  appropriation,  no  individual  or  corporation  has  a 
right  to  complain  of  it. 

This  is  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  supreme  court,  rendered  in  favor  of  the  defendant,  in 
the  fourth  district. 
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The  «etion  was  brought  to  restrain  the  defendants  from 
erecting  a  free  bridge  across  the  Mohawk  river  at  Fort 
Plain,  in  the  county  of  Montgomery,  to  the  injury  of  the 
franchise  and  property  of  the  plaintiff,  and  for » general 
relief,  it  being  claimed  that  the  acts  of  the  defendant  were 
unlawful.  After  issue  joined,  the  cause  was  tried  by  a 
referee,  who  gave  judgment  for  the  defendants.  The  lead- 
ing faets  of  the  case  are  as  follows:  In  1827  the  plaintiff 
was  incorporated  by  an  act  of  the  legislature,  ond  autho- 
rized to  erect  «  toll  bridge  for  public  use,  across  the 
Mohawk  river  at  the  village  of  Fort  Plain.  In  pursuance 
of  this  act  a  bi-idge  was  erected,  and  has  been  ever  since 
maintained  for  public  use,  and  for  the  use  of  which  the 
pliuntiff  was  authorized  to  collect  and  has  been  accus- 
tomed to  collect  a  reasonable  toll,  and  by  this  means  have 
been  in  the  receipt  of  an  annual  revenue  of  about  $500. 
*In  the  sixth  section  of  the  act  giving  the  plaintiff  the 
-authority  to  construct  the  bridge,  there  was  a  restriction 
against  the  erection  of  any  other  bridge  within  a  mile  on 
either  side.  This  section  was  repealed  by  an  act  of  the 
legislature  passed  April  15th,  1857.  In  July,  1857,  the 
defendants,  without  having  obtained  any  special  authority 
fixHn  the  legislature,  commenced  the  construction  of  a  free 
bridge  designed  for  public  use,  across  the  Mohawk,  at  Fort 
Plain,  just  above  and  within  forty-nine  feet  of  the  bridge 
of  the  plaintiff,  locating  two  stone  piers  to  support  it  in 
the  channel  of  the  river.  They  had  previously  acquired 
the  right  to  the  land  upon  each  side  of  the  river  upon 
which  each  end  of  the  bridge  rests,  and  the  proper  autho- 
rities of  the  town  of  Palatine,  upon  the  one  side,  had  laid 
out  a  public  road  to  connect  with  the  bridge  on  that  side, 
and  the  trustees  of  the  village  of  Fort  Plain  bad  opened  a 
public  street  to  connect  with  the  other  end,  upon  the 
sou^rly  side  of  the  river.  The  object  and  effect  of  these 
proceedings  was  to  utterly  destroy  the  value  of  the  plain- 
tifi'  franchise  and  property,  inasmuch  as  all  traveleis  pass 
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over  the  defendants'  bridge,  and  none  over  that  of  the 
plaintifis.  The  referee  found  the  fact  that  the  Mohawk 
was  a  public  river,  and  that  for  a  long  time  prior  to  the 
construction  of  the  Erie  canal,  it  had  been  used  for  the  pur- 
poses of  public  navigation,  for  the  transportation  of  per- 
sons and  property,  and  formed  part  of  an  extensive  line  of 
internal  communication  between  Utica  and  Schenectady, 
conducted  by  means  of  diJSerent  water  craft  That  since 
the  completion  of  the  Erie  canal,  in  1825,  the  actual  navi- 
gation of  the  river  had  ceased,  except  that  at  vai*ious  times  ' 
.rafts  of  logs  and  lumber  had  been  floated  down,  up  to  as 
late  a  period  as  1852.  At  points  in  the  river  above  the 
plaintiffs'  bridge,  the  state  had  caused  to  be  erected  dams, 
totally  obstructing  navigation  at  those  places,  and  ^om  the 
ponds  made  by  these  dams  water  is  drawn,  in  the  dry  sea- 
sons of  the  year,  for  the  supply  of  the  Erie  canal. 

The  judgment  directed  by  the  referee  having  been 
affirmed  at  a  general  term  of  the  supreme  court,  the  plain- 
tiff appealed  to  this  court. 

John  H.  Reynolds^  for  the  appellant. 

I.  By  the  common  law  grants  of  franchise,  without  any 
provision  making  them  exclusive,  were  construed  as  exclu- 
sive, so  far  as  to  protect  the  grantee  from  any  interference, 
directly  or  indirectly,  which  tended  to  impair  the  value  of 
the  franchise.  This  rule  obtained  as  against  the  govern- 
ment as  well  as  individuals,  and  any  invasion  of  a  franchise 
was  a  nuisance,  for  which  the  aggrieved  party  had  his 
remedy  at  law  by  action  on  the  case,  for  the  disturbance^ 
or  by  bill  in  equity,  and  an  injunction  to  restrain  the  inju- 
rious act.  (3  Kent's  Com.  495,  and  note  [8th  edition,  pp. 
573,  574,  and  note];  Yard  v.  Ford,  2  Saund.  E.  172;  2 
Blackstone's  Com.  37,  3;  id.  218,  219;  Tripp  v.  Frank,  4 
Term-R  666;  KeebleY,  Heckirengall,  Holt's  E.  20;  Croton 
Turnpike  Road  v.  Ryder,  1  John.  C.  R.  611;  Newburgh 
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Tumpiie  Company  v.  Mller,  5  J.  C.  R.  Ill;  Dai^tmovih 
CoHeffe  v.  WooduHxrd,  5  Wheaton  R  618;  Hvxssey  v.  Field, 
2  Cromp,  Meeson  and  R.  432.) 

1.  This  doctrine  is  so  far  modified  by  recent  decisions 
that  it  may  now  be  claimed  that  where  the  grant  of  fran- 
chise does  not  express  that  it  is  an  exclusive  privilege,  it 
will  not  be  so  construed  as  against  the  sovereign,  and  per- 
haps not  as  against  individuals  in  the  exercise  of  a  purely 
private  right 

2.  The  case  of  the  Charles  River  Bridge  v.  Warren 
Bridge  (11  Peters,  420),  arose  upon  two  conflicting  grants, 
by  the  legislature  of  Massachusetts,  and  the  decision  was 
that  the  prior  grant  of  a  franchise,  not  in  its  terms  exclu- 
sive, did  not  preclude  the  legislature  from  granting  another 
franchise,  to  be  exerdsed  sa  near  the  first  as  to  interfere 
with  and  destroy  it  This  case  does  not  determine  that 
the  proprietor  of  a  franchise,  granted  by  the  sovereign,  not 
in  its  terms  exclusive,  has  no  remedy  against  a  disturber, 
who  is  proceeding  to  exercise  a  franchise,  without  any 
authority  of  government' 

3.  The  case  of  the  Avbvm  and  Cato  Plank  Road  Comr 
pany  v.  Douglass  (5  Selden,  444),  arose  between  a  plonk 
road  company,  operating  under  the  general  statute,  and 
the  owner  of  land  adjoining  the  plank  road;  and  the  ques- 
tion was  whether  the  company  could,  in  any  respect,  limit 
or  restrict  the  use,  which  the  owner  might  make  of  his  land, 
prejudicial  to  the  interests  of  the  corporation,  and  it  was 
held  that  it  could  not  take  any  right,  as  against  an  adjoin- 
ing land  owner,  by  implication. 

4.  The  doctrine  of  these  cases  does  not  necessarily  afiect 
the  plaintiff's  right  of  action,  for  here  the  complaint  is 
that  the  defendants,  without  authority  from  the  govern- 
ment, are  by  their  acts  usurping  a  right  of  sovereignty, 
vested  in  the  state,  by  the  erection  of  a  public  bridge  over 
a  public  river.  We  insist  that  these  acts  amount  in  law  to 
a  public  nuisance,  which  may  be  abated  by  the  public 
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authority,  and  as*  they  injuriously,  affect ^  the  plaintiff,  a  pri- 
yate  action  is  maintainable. 

II.  The  Mohawk  river  is  a  public  navigable  iriver,  so  fer 
at  leaat  as  to  subject  the  right  of  the  adjoining  o%yners  to 
the  servitude  of  the  public,  forallthe  putposes  of  pits- 
tBage  or  navigation.  This  has  be^n  adjudged  by  the  court 
of  last  resort  as  the  law  applicable  to  this  river.  {Q'anal 
Commissioners  y.  The  People,  6  Wend.  '423,  4QS,  etseq.; 
The  People  v.  Canal  Appraisers,  13  Wend.  356;  The 
Canal  Appraisers  v.  The  People,  17  Wend.  571.) 

1.  It  is  matter  of  history  that  prior  to  the  completion  of 
the  Erie  canal,  the  Mohawk  river,  between  Schenectady 
andUtica,  wasactually  navigated  by  scows  and  other  vessels 
tin  the  transportation  of  property. 

2.  And  it  is  equally  notorious  that  for  at  least  a  century 
the  government'of  the  colony  and  state  have  claimed  and 
^exercised  jurisdiction  over  it  as  a  public  fiver.  (See  17 
Wendell,  671;  Opinion  of  Senator  Beardsley,  pages  674, 
j6O9-10~H;  Opinion  of  Senator  Tracy,  p.  575,  624;  also 
Statutes  cited,  p.  578.) 

3.  It  is,  in  legal  sense,  a  navigable  river;  >the  public 
-right  of  navigation  exists,  and  the  riparian  owner  holds, 
tsubject,  in  ^11  respects,  to  this  public  seiTitude.  In  its 
natural  state  it  was  a  navigable  river.  The  fact  that  it  is 
not  actually  used  for  purposes  of  navigation,  or  that  dams* 
and  other  obstructions  have  been  permitted  by  the  legis- 
lature, does  not  change  the  oharaoter  of  the  river,  or  the 
.public  dominion  over  its  waters.  {^Browne  v.  Scqfield,  8 
Barb.  239;  Arundel  v.  McOullook,  10  Mass.  R.  70;  Com^ 
'monweaUh  v.  Charlestown,  1  Pick.  180;  Charlestovyn  v. 
Middleseoi,  3  Metcalf,  202;  The  Enfield  Toll  Bindge  dm- 
^nyy.  The  Saatford  and  New  Haven  Raihoad'Company^ 
17  Conn.  40,  .54.) 

4.  And  every  obstruction  by  a  private  person  in  waters 
<0¥er  which  the  public  jurisdiotion  exists,  is  a  public  Dui>- 
«anoe,  and  may  1t>e  abated  by  the  public  authority,  and  if 
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specially  injunouif  to  any  particular  person,  a  private 
action  can  be  sustained.  (5  Wend.  449;  JEx  parte  Jennings^ 
6  Cowen  518;  Lading  v.  Smie/i,  4  Wend.  9,  24,  25; 
Browne  t.  Scojield,  8  Barbour,  239;  Angell  on  Water 
Courses,  5th  edition,  ^  756;  Rose  v.  Graves^  3  Dowl.  Pr. 
Cases,  n.  s.  61.) 

5.  The  result  must  therefore  follow  that  if  it  be  deter* 
mined  that  the  act  of  the  defendants  in  placing  their  piers 
in  public  waters  without  legislative  authority  be  a  public 
nuisance,  and  by  means  of  this  wrongful  act  the  plaintiffi 
are  threatened  with  an  injury  peculiar  to  themselves,  a  pri- 
vate action  to  redress  or  prevent  the  threatened  injuiy  may 
be  maintained. 

6.  And  the  application  of  this  remedy  is  as  proper  in 
the  case  of  a  corporation,  whose  legal  rights  are  invaded 
or  threatened,  as  in  the  case  of  a  private  person. 

in.  The  acts  of  the  defendants  amount  to  the  usurpation 
of  a  franchise,  and  an  invasion  of  the  rights  of  sovereignty 
vested  in  the  people  of  the  state,  and  the  plaintiflb  are  en- 
titled to  be  protected  against  the  consequences  of  this  un* 
authorized  assumption  of  the  public  prerogative. 

1.  The  defendants  propose  to  erect  a  bridge  for  the  use 
of  the  public,  over  a  public  river,  and  connect  it  with  pub- 
lie  roads,  for  the  use  of  all  the  citizens  of  the  state.  It  is 
in  no  sense  a  private  structure.  (4  John.  Ch.  150,  160; 
5  Id.  101,  110;  1  Pick.  87;  7  Id.  515;  Harg,  L.  T.  11 
Ch.6.) 

2.  A  bridge  is  a  mere  substitute  for  a  ferry  (per  SavagCi 
Ch.  J.  15  Wend.  133),  and  the  right  to  establish  a  public 
ferry  is  a  franchise  vested  exclusively  in  the  sovereign^ 
and  no  person  without  sovereign  authority  can  establish  a 
public  ferry.  (J^o;  j^ar^e  Jennings,  6  Cowen,  518,  note;  5 
Selden,  454,  per  Selden,  J.;  BltsseU  v.  Hart,  Willes,  508; 
The  Croton  Turnpike  Company  v.  Eyder,  1  J.  C.  R  611; 
The  Newburgh  Turnpike  Company  v.  Miller,  5  Id.  101;  3 
Kent's  Com.  459,  note.) 

4 
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3.  The  fact,  that  the  bridge  proposed  to  be  erected  by 
the  defendaota  is  to  be  free  of  toll,  does  not  make  it  any 
the  less  the  exercise  of  a  franchise*  It  is  not  necessary  to 
the  creation  of  a  franchise,  that  the  grant  should  authorize 
the  grantee  to  exact  toll.  It  is  the  nature  of  the  right  or 
privilege  which  is  to  be  exercised,  that  determines  the 
question  whether  it  is  or  is  not  a  franchise,  and  not  the 
extent  of  the  profit  which  the  grantee  may  derive  from  its 
exercise. 

Franchises  are  special  privileges  conferred  by  govern* 
ment  on  individuals,  and  which  do  not  belong  to  the  citi- 
sens  of  the  country,  generally,  by  common  right  {Bank 
of  Avffusta  v.  JSarlCf  13  Peter's  U.  S.  515;  Angell  and 
Ames  on  Corp.  ^  4.)  In  England,  it  is  said  that  a  fran- 
chise is  a  royal  privilege,  or  branch  of  the  king's  preroga- 
tive, subsisting  in  a  subject  by  a  grant  from  the  crown.  (3 
Greenleaf 's  Cruise,  title  Franchises.) 

i.  The  exeix^ise  of  a  franchise  without  legislative  authori* 
ty,  is  a  usurpation  and  a  public  nuisance  ^'  and  like  every 
other  nuisance  subjects  the  party  not  only  to  a  public 
prosecution,  but  to  a  private  suit  by  any  person  specially 
injured  thereby.'^    (Per  Sixden,  J.,  5  Selden,  444,  445.) 

6.  The  plaintiff's  franchise  was  granted  by  the  proper 
public  authority.  It  may  not  be  regarded  exclusive  as 
against  the  sovereign,  or  those  who  may  be  vested  with 
the  sovereign  rights;  but  it  cannot  be  doubted  that  the 
proprietor  of  a  franchise  is  to  be  protected  against  the 
consequence  of  all  wrongful  acts.  The  whole  extent  to 
which  the  ancient  doctrine  of  the  common  law  has  been 
piodified  in  this  respect  is,  that  the  grantee  of  a  franchise 
is  at  all  times  subject  to  have  his  franchise  rendered  value- 
less by  the  grant  of  another,  to  be  exercised  so  near  an  to 
destroy  the  fii*st.  But  no  court  has  ever  held,  that  a  pri- 
vate person  may,  of  his  own  motion,  set  up  a  rival  fran- 
chise, and  thus  substantially  destroy  a  legislative  grant. 

IV.  The  Mohawk  river  being  a  public  river,  the  defend- 
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ants  had  no  right  to  undertake  the  oonstruotion  of  a  bridge 
over  it  for  public  use,  and  the  erection  is  a  pfublic  miisanco, 
eattttg  special  and  peculiar  injury  to  the  plaintiff,  and 
indeed  the  erection  was  designed  to  destroy  the  plaintiff^ 
fivnebise;  and  soch  has  been  the  eilect. 

1.  The  plaintiff's  right  does  not  depend  upon  the  ques- 
tion how  far  the  erection  of  the  bridge  by  the  defendants 
constitutes  an  obstruction  to  the  navigation  of  the  river. 
{InAabitafUs  of  Oharledaum  v.  Cofmnty  cf  Middlesex^  3 
Metcalf,  S02,  per  Ch.  J.  Shaw,  205,  206.) 

2.  And  upon  an  indictment  as  for  a  nuisance,  the  defend* 
ants  could  not  defend  by  showing  that  the  bridge  was,  on 
the  whole,  a  pnblic  benefit  {Rex  t.  Wdrdj  4  Adolph.  A 
Ellis,  384;  Reffina  v.  BeUs,  22  Eng.  L.  A  Eq.  240.) 

3.  Here,  by  the  usurpati<m  of  a  public  right  and  the  com* 
mission  of  an  unlawful  act  the  plaintiff  is  threatened  with 
peculiar  injury,  and  the  remedy  of  the  plaintiff  cannot  be 
destroyed  by  saying  after  all  the  wrongful  act  benefited 
the  public. 

4.  If  the  defendants  had  undertaken  to  erect  a  bridge 
and  collect  toll  tiie  act  would  unquestionably  be  unlawful. 
The  fact  that  it  was  a  free  bridge,  only  made  the  erection 
more  injurious  to  the  plaintiff.  {Aikin  v.  W.  R.  R.  20  N. 
Y.  379,  per  iSelden,  J.) 

V.  The  case  was  a  proper  one  for  the  interference  of  a 
court  of  equity,  by  injunction,  to  prevent  irreparable  in- 
jury. (Angell  on  Water  Courses,  5th  ed.  §  444,  et  seq.^ 
Story  £q.  Jur.  §  925;  Smiih  v.  Adams,  6  Paige,  485; 
Mohawk  Bridge  Company  v.  IT*.  <£  8.  J?.  R.  Company^  6 
Paige,  554.) 

1.  But  as  the  supreme  court  refused  to  restrain  the  eree* 
tkm  bj  an  injunction,  and  at  the  time  of  the  trial  it  ap- 
peared that  the  defendants'  bridge  had  in  fact  been  con* 
stmcted  and  had  destroyed  the  entire  value  of  the  plaintiff '• 
property,  damages  should  have  been  awarded  the  plaintiff 
aeeording  to  the  case  made  at  the  trial,  without  regard  to 
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the  prayer  of  the  complainant     {Marquat  y.  Marquat,  13 
N.  Y.  3365  Fmery  v.  Pease,  20  N.  Y.  62,) 

2.  But  if  the  only  remedy  of  the  plaintiff  is  in  a  court 
of  law,  by  action  for  damages,  the  judgment  given  in  this 
action  should  be  without  prejudice  to  such  action  at  law. 

Jofm  K  Portei'j  for  the  respondents. 

I.  At  the  time  the  free  bridge  was  erected,  the  plaintiflb 
had  no  exclusive  right  to  maintain  a  bridge  across  the 
Mohawk  at  Fort  Plain. 

1.  They  never  had  any  such  exclusive  right,  except  under 
the  sixth  section  of  the  act  of  1827.  That  section  is  as 
follows:  **  And  be  it  further  enacted  that  it  shall  not  be 
lawful  for  any  person  or  persons  to  erect  a  bridge  or 
establish  or  keep  a  ferry  across  the  said  river,  within  one 
mile  from  the  place  where  the  said  bridge  shall  bo  erected 
and  built,  other  than  persons  residing  within  that  distance, 
in  their  own  boats,  for  their  own  convenience  merely." 
(Laws  of  1827,  208,  chap,  209,  ^  6.) 

2.  The  sixth  section  was  repealed  by  the  act  of  1867. 
(2  Laws  of  1857,  38,  chap.  498.) 

3.  The  authority  of  the  legislature  to  repeal  the  restric- 
tion is  unquestionable. 

(1.)  The  ninth  section  of  the  act  of  1827  was  as  follows: 
'*And  be  it  further  enacted  that  the  legislature  may,  at  any 
time,  alter,  amend  or  repeal  this  act.'' 

(2.)  "Where,  however,  a  state  legislature  reserves  to 
itself  in  the  very  charter  it  grants  to  a  private  corporation 
the  right  of  altering,  amending  or  repealing  the  act  of 
incorporation,  a  subsequent  repeal  of  such  act  of  incorpo* 
ration  will  be  valid  and  constitutional.  Such  a  reservation 
in  the  charter  of  a  corporation,  upon  common  law  princi- 
pies,  would  not  be  a  condition  repugnant  to  the  grant,  but 
a  limitation  to  the  grant.  And  if  such  a  reservation  at 
common  law  would  be  repugnant  to  the  grant,  it  is  compe- 
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tent  for  a  etato  legislatare  to  alter  this  rule  of  the  commoD 
law.  And  the  reaeiration  of  such  a  power  in  a  legisla 
tive  grant  would  of  itself  change  the  law  in  relation  to 
that  particular  grant"  {McLaren  ▼.  Pennington,  1  Paige, 
102,  109.) 

(3.)  This  question,  mooted  in  the  case  of  the  Oliver  Lee 
d  Co.  Bank,  has  been  settled  finally  by  the  ultimate  triba 
nal  on  questions  arising  under  the  federal  constitution. 
{Sherman  t.  Smith,  1  Black's  B.  587.) 

(4.)  The  uniform  policy  of  this  state,  for  nearly  forty 
years,  toiB  been  against  making  irrevocable  grants  of  coi^ 
porate  franchises  and  public  monopolies;  and  the  reservatioo 
in  tiie  case  of  this  corporation,  and  subsequent  legislative 
revocation  of  the  monopoly,  is  only  one  of  innumerable 
illustrations  of  this  policy.  (1 B.  S.  601,  ^  8;  Constitutioiii 
art  8,  §  1.) 

II.  The  monopoly  expressly  granted  to  the  plaintiflb, 
having  been  expressly  revoked,  they  can  claim  no  exclu- 
sive  right  by  implication. 

1.  "  Legislative  acts  granting  franchises  to  corporations  ' 
are  to  be  construed  strictly  according  to  their  terms;  and 
the  grantees  in  such  acts  take  nothing  by  implication, 
either  as  against  the  power  making  the  grant,  or  against 
other  corporations  or  individuals."  {Auburn  Plankroad 
Co.  V.  Dcvglas,  5  Seld.  444.) 

2.  The  cases  holding  a  contrary  doctrine  have  been  con* 
sidered  and  over-ruled,  as  well  in  this  court  as  in  the 
supreme  court  of  the  United  States.  (5  Selden,  444;  11 
Peters,  521-3,  548,  9.) 

3.  Even  in  the  absence  of  a  reservation  of  the  right  of 
alteration  or  repeal,  it  was  recently  held  in  this  court  that 
a  similar  prohibition  could  b^  repealed,  and  that,  though 
the  legislature  has  power  to  grant  an  irrevocable  monopoly 
to  a  bridge  company,  "  nothing  but  plain  English  words 
will  do  it"  {Chenango  Bridge  Co.  v.  Binghamton  Bridge 
Co.  27  W.  T.  Bep.  87.) 
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4.  The  plamtiflb  hare,  therefore,  siaoe  the  repealing  aot^ 
no  exolueive  rights  in  this  regard^^aad  no  legal  rights 
ivhatever  under  the  aqt,  as  against  the  defendantft-^xeept 
to  exact  toll  from  theni,  if  they  choose  to  cross  the  pkin* 
tiffs'  bridge. 

in.  The  title  of  the  defendants  to  the  bed  of  the  rirer 
as  riparian  proprietors,  was  absolate,  except  so  far  as  H 
Slight  be  '^  subject  to  the  servitude  of  the  public  interest 
for  passage  or  navigation,"  and  in  this  respect  no  injuty  to 
the  plaintifb,  past  or  prospective,  was  either  proved  or 
alleged.  {Oommmtmera  of  O^mal  Fimd  v.  KsmpAail^  36 
Wend.  404.) 

1.  '*The  public  right  is  one  of  passage,  and  nothing 
more,  as  in  a  common  highway.  It  is  called  by  the  cases 
Ml  easement;  and  the  owner  of  the  adjoining  land  has  a 
right  to  use  the  land  and  water  of  the  river,  in  any  way  not 
inconsistent  with  this  easement.  If  he  make  any  erection 
rendering  the  passage  of  boats,  Jcc,  inconvenient  or  unsafe, 
he  is  guilty  of  a  nuisance;  and  tUs  is  the  only  restriction 
which  the  law  imposes  upon  him."  {Ex  parte  Jennings,  6 
Cowen,  fl27,  8.) 

8.  *'  The  owner  of  land  may  put  it  to  any  use  which  does 
not  infringe  some  fixed  legal  right  of  another;  loss  or 
damage  to  one  person,  arising  from  the  use  made  by  aa«> 
other  of  his  property,  being  dcBmnum  absque  injuria,  unless 
the  former  has  previously  acquired  some  legal  right  to 
restrict  the  use  which  the  latter  shall  make  of  his  pro» 
perty.  When  no  such  right  of  restriction  exists,  it  is 
immaterial  what  may  be  the  motives  of  the  proprietor  for 
dealing  with  his  property  in  a  particular  way."  {AuBwm 
Plankroad  Co.  v.  Dijiuglasa,  5  Seld.  444.) 

3.  At  the  conclusion  of  the  opinion  in  the  Chenai^ 
bridge  case,  Judge  Wright  said:  <*  Upon  the  whole,  I  da 
not  think  the  plaintiffs  were  entitled  to  sustain  the  action. 
The  grant  to  them  was  of  the  right  to  maintain  a  bridge 
across  the  Chenango  river  at  or  near  Chenango  Boint,  and 
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take  certaiiL  rates  of  toll  for  crossiDg  k;  end  thia  wee  the 
whole  grant  There  was  no  monopoly  oyer  the  waters  of 
the  Cihenaiigo  river  above  and  below  their  bridge  gtren  to 
them;  Bor  any  nndertakii^  by  the  state,  in  the  act  iBeot* 
porating  them,  not  to  sanctioii  competition,  nor  to  make 
improrements  that  might  diminish  their  income.  In  this 
respect  they  have  eo  rights  to  be  impaired,  and  oons^ 
qnently  none  whkh  the  courts  are  called  npon  to  protect*^ 
(27  N.  Y.  Bep.  104.) 

IV.  The  erection  of  the  free  bridge  by  the  defeadaxitsr 
en  their  own  land,  was  therefore  plainly  lawful,  in  respect 
to  the  rights  of  the  defendants  ander  the  legislative  grant 

1.  The  act  incorporating  the  plaintiHe  assnmed  thai 
others,  in  the  absence  of  a  prohibition,  might  lawfully,  and 
of  ri^t,  «^ok  a  bridge  on  either  Mde;  and  the  exercise  of 
this  right  was  accordingly  restricted,  for  one  mile  above* 
and  below,  by  the  aixth  section  since  repealed.  (Lawe  of 
1897,  208,  §  6.) 

2.  This  legislative  assmnption  is  in  harmony  with  the 
general  understandii^  of  the  law;  and  the  faet  found  by 
the  referee,  that  of  the  fifteen  bridges  ereeted  from  time* 
to  thne  across  the  Mohawk  between  Utica  and  Schenectady, 
five  only  were  built  by  special  legislative  permission, 
should  be  deemed,  in  connection  with  the  acquiescence  of 
the  public  and  tiie  state  authoriti^,  as  oontroUing  evidence 
of  the  law,  as  an  express  declaratory  act 

3.  The  legislative  sanction  of  this  bridge  by  the  act  of 
1860,  has  the  force  of  a  declaratory  law,  in  harmony  with 
the  deciaioa  of  the  court  below;  and  the  plaintift  cannot- 
claim  to  be  prejudiced  by  a  decision  in  accordance  with  » 
statute,  which  would  be  decisive  of  the  judgment  in  case 
of  a  future  trial.  (SessioB  Laws  of  1860,  400;  White  v. 
Qwadry,  29  Barbour,  305.) 

4.  The  plaintiff's  objection  to  the  bridge  is,  that  it  ena- 
bles tlie  public  to  pass  toll-free;  but  the  dedication  of  a 
free  bridge  to  public  use,  is  no  more  the  usurpation  of  a 
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franchise,  than  the  dedication  of  a  school  house  and  burying 
ground. 

5.  Free  bridges  have  been  uniformly  distinguished  in 
this  respect  from  toll  bridges  and  ferries,  which  at  common 
law  the  owner  was  bound  to  repair. 

6.  Thus  **  if  a  man  make  a  bridge  for  the  common  good 
of  all  the  subjects,  he  is  not  bound  to  repair  it;  for  no 
particular  man  is  bound  to  reparation  of  bridges  by  the 
common  law,  but  ratione  tenutxB  or  jpi^escriptionis,'*  (2 
Coke's  Institutes,  701.) 

7.  ''Magna  Gharta  only  extends  to  prevent  the  subject 
from  being  compelled  to  erect  new  bridges — *  non  di^trin- 
gcutwr  faoere  pontes^ — ^not  to  exempt  him  from  repairing 
those  already  erected,  in  case  they  be  public  benefits. 
This  is  the  grand  criterion.  If  a  man  erect  an  useless  or  a 
mere  ornamental  bridge,  neither  he  nor  the  public  are 
bound  to  sustain  it;  and  if  it  is  principally  for  his  own 
benefit,  and  only  collaterally  of  benefit  to  others,  as  in  the 
case  cited  of  the  bridge  to  the  mill,  the  public  have  nothing 
to  do  with  it  But  where  it  is  of  public  utility,  as  is  ex« 
pressly  found  in  the  present  case,  the  public,  which  reaps 
the  benefit,  ought  to  sustain  the  burden  of  repairing  it 
Else  it  would  be  a  great  discouragement  to  public  spirited 
persons  to  erect  a  beneficial  bridge,  provided  they  must 
either  repair  it  themselves,  or  it  must  run  to  ruin."  {The 
Etng  V.  The  West  Riding  of  Yorkshire,  2  W.  Black.  R 
686,  7.) 

8.  The  erection  of  a  free  bridge  on  a  stream  not  naviga- 
ble, is  simply  the  use  by  a  party  of  his  own  for  a  lawful 
and  beneficial  purpose. 

y.  The  plaintiffs  are'  not  entitled  to  a  reversal,  on  the 
theory  that  the  bridge  is,  contrary  to  the  finding  of  the 
referee,  an  unlawful  obstruction  to  navigation,  and  there- 
fore a  public  nuisance. 

1.  This  is  not  the  ground  of  the  action,  nor  the  case  ' 


^tn'y,  1864.]  Fort  Plain  Bridos  Co.  v.  Smith.  57 


Argument  for  Rcspondenti. 


made  in  the  pleadings.    {Brazill  y.  Jskam,  2  Kenian,  9; 
Field  V.  Mat/or  of  New  York,  2  Selden,  179.) 

2.  The,pIaiDti£&  are  not,  and  do  not  claim  to  be  naviga- 
tors, or  to  have  been  subjected  to,  or  threatened  with,  any 
injury  in  respect  to  navigation. 

3.  The  river,  which  was  once  navigable  at  this  point  by 
the  aid .  of  improvements  under  state  authority,  has  for 
more  than  a  quarter  of  a  centuiy  ceased  to  be  navigable, 
through  drainage  by  state  feeders,  and  permauent  obstruc- 
tions to  navigation  interposed  by  authority  of  the  sovereign. 

4.  It  is  found  as  matter  of  fact  that  the  bridge  did  not 
obstruct  navigation,  and  would  not  have  obstructed  it  even 
if  the  river  had  been  navigable. 

5.  The  plaintiffs  cannot  tack  a  claim  of  special  injury,  to 
a  public  nuisance  which  is  not  found,  and  did  not  exist. 

6.  The  river  at  this  point  was  not,  in  the  legal  sense,  a  , 
navigable  stream,  at  the  time  of  the  construction  of  the 
free  bridge.     {Curtis  v.  Keesler,  14  Barbour,  518;  Munson 
V.  Hangeiford^  6  Barbour,  265,  270;  Canal  CoTrrniissionera 
V.  The  People,  5  Wendell,  448.) 

7.  Upon  the  facts  found,  the  plaintiffs  plainly  could  not 
have  been  convicted  under  an  indictment  for  nuisance,  which 

*  alleged  that  the  river  was  neither  navigated  nor  navigable. 

8.  Even  if  the  river  had  been  navigable,  they  could  not 
have  been  lawfully  convicted  under  an  indictment  which 
alleged  the  fact  here  specially  found,  that  the  bridge  was 
not  an  obstruction  to  navigation;  for  it  is  only  ^' prima 
fade^^  that  an  obstruction  in  a  navigable  river  is  a  nuisance 
per  se.  If  it  be  not  injurious  to  navigation,  it  is  not  un- 
lawful. A  public  nuisance  which  neither  annoys  nor  injures 
the  public,  would  be  a  legal  anomaly.  {Hart  v.  Mayor  of 
Albany,  8  Paige,  213;  Mohawk  Bridge  Company  v.  Utica 
d  Schenectady  Railroad  Cormpany,  6  Paige,  555;  The 
JBSnff  V.  Ewseell,  13  Eng.  Com.  Law  R.  254,  266.) 

9.  "An  injunction  to  the  buildtng  of  a  bridge  will  not 
be  granted,  onless  the  evidence  clearly  shows  that  the 
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bridge,  if  erected,  would  be  an  obstruction  to  the  naviga* 
tion  of  the  river."  {ISdehinson  v.  Thompsouj  9  Ohio 
Eep.  52.) 

10. .  To  constitute  the  structure  a.  nuisance,  it  must  be  a 
present,  substantial  obstruction  to  actual  navigation.  (^Peck- 
ham  r.  ffenderson,  27  Barb.  210,  211;  City  of  RocheHer  v. 
Curtiss,  1  Clarke's  C.  R.  344.) 

11.  "  Where  the  court  is  satisfied  that  the  matter  com- 
plained of  is  not  a  nuisance,  the  injunction  is  immediatelj 
refused  or  dissolved."    (Eden  on  XajunctionSy  l&O.) 

12.  In  the  case  of  the  Citi/  of  Rochester  v.  Qvrtiss^  the 
plaintiffs  having  a  bridge,:  the  abutments  of  which  nar« 
rowed  the  channel  of  the  river,  asked  an  Lsjunctlon  to 
restrain  the  defendant  from  constructing  a  wall  immedi- 
ately above — encroaching  as  much,  and  no  more  on  the 
river — on  the  ground  that  it  endangered  their  bridge,  Ac, 
and  also  that  it  was  apurpresture  obstructing  the  river, 
which  was  by  law  declared  a  public  highway.  Held,  that 
the  danger  from  the  erection  of  the  wall  was  nothing^  as 
long  as  the  abutment  of  the  bridge  was  continued,  and 
that  no  injunction  should  be  allowed,  as  long  aa  the  city 
continued  their  own  obstruction  by  the  abutment."  As  to 
the  other  ground  of  complaint,  the  court  said:  ''The 
river  is  a  highway  only  for  particular  purposes^  vis:  for 
the  purposes  of  navigation;  and  the  river  at  this  point 
is  not  nav^able.  An  injunction  will  not,  therefore,  bo 
allowed  on  this  ground."  (1  Clarke's  Chancery  Sep.  344; 
Becker  v.  Ne^  York  JBal^fice  Dock  Cam§aiay^  24  Barb. 
215.) 

13.  Where  the  owners  of  a  mill  dam  at  Stillwater,  on 
the  Hudson,  sued  for  dmnages  caused  by  the  ereetion  of  a 
dam-  immediately  above,  Livingston,  J.,  said:  ^  Whatever 
their  pretensions  to  build  a  dam  and  mills  adjoining  tdbeir 
own  land  may  have  been,  it  must  be  conceded  tbat,  aa  fia 
as  the  pubKc  is  concerned,  the  defimdants  had  the  same 
right  opposite  th^r  ground,  provided  it  could  be  dona^ 
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without  injoTy  to  the  navigation  of  the  rivy.**    {Palmer  y. 
iMligan,  3  Cainee,  313.) 

14.  The  two  instances  in  a  period  of  twenty-three  years, 
in  which  logs  were  got  through  Fort  Plain,  do  not  make 
tiie  river  at  that  x>oint  a  navigable  stream.  {MuMon  t. 
J5my«r/brrf,  6  Barb.  265;  Curtis  v.  Ktesler,  14  Barb.  611.) 

15.  The  plaintiffs  not  beii^  interested  in  navigation, 
were  in  no  position  to  assert  the  rights  of  navigation,  or  to 
demand  that  the  defendants  be  restrained,  in  that  regard  in 
the  use  of  their  own  property. 

16.  '*The  remedy  to  prevent  the  erection  of  a  pnrpres- 
ture  and  nuisance  in  a  bay  or  navigable  river  is  by  injuno- 
tiott  at  the  suit  of  the  attorney  general.''    {People  r. 

'  VfxnderfriU,  25  Howard's  Practice  Sep.  140,  142.    In  court 
^  appeals.) 

YL  In  no  view  of  the  case  were  the  plaintiffs  entitled, 
upon  these  findings,  to  a  decree  for  a  perpetual  injancticm. 

1.  Evety  intendment  of  law  as  well  as  fact  is  to  be  made 
in  support  of  the  judgm^it,  on  appeal  {Carman  v.  Ptitx^ 
21  N.  Y.  547;  Viete  v.  Troy  and  Boston  Batlroad  Co.,  20 
N.  Y.  184.) 

2.  The  application  was  one  to  restrain  the  defendants  in 
the  use  of  their  own  property— one  never  io  be  granted 
^cept  in  extreme  cases.  {Lasala  v.  Holbrooke  4  Paige, 
169;  3fycrs  v.  Gmmel,  10  Barb.  537.) 

3.  They  failed  to  present  to  the  court  below  a  case  of 
clear  and  undoubted  legal  right  {I^k  v.  Wilder ^  7  Barb. 
895,  401,  2.) 

4.  Their  remedy  by  action  was  ample,  if  they  could 
wnyiwtJtin  their  claims  in  a  court  of  law.  {Jerome  v.  jRose, 
7  John.  0.  E.  315;  Fi^  v.  Wilbtr,  7  Barb.  395.) 

5.  Works  of  a  public  nature  are  not  arrested  by  injunc- 
tion, unless  in  cases  of  clear  illegality  and  imminent  and 
irreparable  injury*  {Drake  v.  Hudson  River  Railroad 
Company,  7  Barb.  508;  Livingston  v.  Tompkins,  4  John. 
C.  R.  415;  GUbbonsr.  Opden,  17  Jghn.  488.) 
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6.  Thus,  in  the  case  of  Barnes  v.  Calhoun,  where  an 
injunctiou  was  sought  against  interfering  with  a  stream  by 
the  erectiou  of  a  mill,  flooding  the  land  of  an  adjoining 
proprietor,  the  court  said:  '*If  the  plaintiff,  indeed,  were 
without  any  other  remedy,  we  should  feel  ourselves  bound 
to  interpose  in  his  behalf;  for  the  act  contemplated  by  the 
defendant  is  an  admitted  wrong."  But  even  on  this  state 
of  facts,  it  was  held  that  it  was  discretionary  with  the 
court  to  grant  or  refuse  a  decree  for  an  injunction;  and  the 
bill  was  dismissed  on  the  ground  that  a  court  of  equity 
'*  Mill  only  act  in  a  case  of  necessity,  where  the  evil  sought 
to  be  prevented  13  not  merely  probable  but  undoubted; 
and  it  will  be  particularly  cautious  thus  to  interfere, 
where  the  apprehended  mischief  is  to  follow  from  such' 
establishments  and  erections  as  have  a  tendency  to  promote 
the  public  convenience."  (2  IredelPs  Equity  Rep.  199, 
201,  2.) 

7.  The  bridge  had  been  constructed  long  before  the 
hearing,  and  an  injunction  would  have  been  ineffectual 
by  way  of  prevention — ^the  only  purpose  for  which  it  is 
legitimate. 

8.  A  court  of  equity  has  jurisdiction  to  a  certain  extent 
in  cases  of  public  nuisance,  although  it  has  been  rarely 
exercised.  The  common  law  courts  have  an  undisputed 
jurisdiction  over  public  nuisances,  by  indictment;  and  a 
court  of  equity  ought  not  to  interfere  in  a  case  of  a  misde- 
meanor, when  the  object  sought  can  as  well  be  attained  in 
the  ordinary  tribunals.  The  injunction  is  a  preventive 
remedy.  If  the  injury  be  already  done,  the  writ  can  have 
no  operation;  for  it  cannot  be  applied  correctively  so  as  to 
remove  it.  It  is  not  used  for  the  purpose  of  punishment, 
or  to  compel  pei*sons  to  do  right,  but  simply  to  prevent 
them  from  doing  wrong.  {Attorney  General  v.  Jfew  Jer- 
sey  Railroad  Co.,  2  Green's  C.  R.  136.) 

9.  In  the  case  last  cited,  which  was  an  information  filed 
in  behalf  of  the  state  against  the  defendants,  in  respect  to 
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a  bridge  across  the  Passaic,  seriously  obstructing  naviga- 
tion, Chancellor  Vbooh  said:  ''I  cannot  avoid  the  conclu-* 
siou  that  tbe  nuisance  complained  of  in  the  information, 
and  which  it  appears  to  be  the  object  of  the  relators  either 
to  prevent  or  abate,  is  already  there.  The  thing  is  done; 
and  the  application  to  this  court,  if  not  too  late,  would  be 
unavailing  even  if  granted/'  He  adds:  ''The  relators 
insiHt  that  they  have  made  the  application  as  soon  as  prac- 
ticable; that  they  confided  in  the  agreement  of  the  com- 
pany as  to  the  width  of  the  draw,  and  were  deceived* 
Admitting  this  to  be  all  true,  it  is  not  perceived  that  the 
case  is  varied.  If  the  nuisance  be  erected  before  the  party 
has  time  to  prevent  it,  the  only  remedy  is  to  have  it  abated; 
and  whether  it  be  accomplished  by  the  deception  of  the 
party  or  by  other  means,  the  province  of  the  court  remains 
the  same.''    (2  Green's  C.  R  141,  2.) 

YII.  But  it  is  a  fatal  objection  on  appeal,  that  on  the 
iacts  found  the  relief  demanded  was  not  matter  of  legal 
right;  and  this  court  will  not  review  the  exercise  by  the 
court  below  of  its  discretion,  in  refusing  its  aid  by  injunc- 
tion, and  leaving  the  plaintiffs  to  their  remedy  at  law. 
{City  of  Georgetown  v.  Mexandria,  Canal  Company^  12 
Peters,  92;  Hart  v.  Mayor  of  Albany,  9  Wendell,  572, 
585;  Mohawk  Bridge  Co.  v.  Utica  and  Schenectady  Raih 
road  Co.,  6  Paige,  555.) 

MuLLDf,  J.  The  6th  section  of  plaintiff's  charter,  which 
prohibited  the  erection  of  a  bridge  within  a  mile  of  the 
plaintiff's  bridge,  having  been  repealed,  the  plaintiff  stands 
in  precisely  the  same  position  in  reference  to  the  defend- 
ants' bridge,  that  they  would  have  done  if  no  such  prohi- 
bition had  ever  been  contained  in  their  charter.  The  right 
of  the  legislature  to  thus  alter  and  modify  the  plaintiff's 
charter  cannot  be  questioned. 

Since  the  case  of  The  Charles  River  Bndge  v.  The 
Warren  Bridge  (11  Peters,  420),  it  has  been  understood  to 
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]}%  the  law,  that  it  is  competent  for  the  legislature,  after 
granting  a  franchise  to  one  person  or  corporation,  which 
affects  the  rights  of  the  public,  to  grant  a  similar  franchise 
to  another  person  or  corporation,  the  use  of  which  shall 
impair  or  even  destroy  the  yalue  of  the  first  franchise,  al- 
though the  right  so  to  do  may  not  be  reserved  in  the  first 
grant;  unless  the  right  so  to  do  is  expressly  prohibited  by 
the  first  grant  {Mohawk  Bridge  Company  v.  Utica  <&  8. 
jB.  B.  Company,  6  Paige,  554;  Oswego  Falls  Bridge  Comr 
pony  V.  Fiak,  1  Barb.  Ch.  R.  547.) 

These  propositions  dispose  of  the  principal  questions  in 
'this  case.  But  it  is  urged  that  the  Mohawk  river  is  a  pub- 
lic stream,  and  that  the  defendants  have  no  right  to  bridge 
it  without  authority  of  the  legislature. 

On  the  facts  found  in  this  case,  the  Mohawk  river  is  not 
navigable,  except  to  a  very  limited  extent.  Its  capability 
for  navigation  has  been  very  materially  lessened  within  the 
last  thirty  years;  hence  the  rules  of  law  which  applied  to 
it  then  do  not  apply  to  it  now. 

But  assuming  that  it  is  a  public  highway,  and  that  the 
bridge  is  an  obstruction  to  navigation,  and  therefore  a 
public  nuisance,  yet  no  one  has  the  right  to  abate  it,  or 
sustain  an  action  for  damages  occasioned  by  the  erection, 
unless  he  has  himself  sustained  some  damages  not  sustained 
by  the  rest  of  the  community.  {Pierce  v.  Dart^  7  Cowen, 
609;  Lansing  v.  Smithy  8  Ck)wen,  146;  9  Wend.  315;  6 
Hill,  292;  3  B.  &  C.  556;  4  M.  &  S.  101;  19  John.  223; 
37  Barb.  301.) 

If  the  plaintiff's  business  was  navigating  the  river,  or 
if  the  new  bridge  endangered  the  safety  of  the  plaintiff's 
bridge,  then  a  right  of  action  to  restrain  the  erection,  or 
for  damages  might  1)0  maintained,  depending  on  the  nature 
of  the  injury  done  or  apprehended. 

But  because  a  bridge  over  a  navigable  stream  may  be  a 
nuisance  to  those  navigating  it,  it  does  not  follow  that  it  is 
a  nuisance  as  to  others  who  do  not  navigate  it. 
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The  plaintiff  haying  no  oxclusiTe  grant  of  the  right  to 
maintain  their  bridge  and  take  toll,  it  follows  that  every 
other  bridge  built  oyer  the  stream  which  does  not  impede 
navigation,  is  lawfully  erected  and  is  not  a  public  nuisance, 
and  no  action  for  damages  will  lie  for  its  erection.  If  it 
does  impede  or  impair  navigation,  it  is  a  nuisance  as  to 
those  navigating,  but  not  to  any  others.  The  rights  of 
the  plaintiff  are  not,  in  contemplation  of  the  law,  injured 
by  the  new  bridge,  and  hence  they  are  not  entitled  to 
either  an  injunction  or  damages. 

But  it  la  said  the  defendants  could  not  legally  erect  their 
bridge  without  authority  from  the  legislature,  and  hence 
any  person  injured  may  resist  its  erection,  or  recover 
damages  therefor.  There  are  three  cases  in  which  authority 
from  the  legislature  is  necessary  to  erect  a  bridge  over  a 
stream.  One  is  when  the  stream  is  navigable;  2d,  when 
the  state  owns  the  bed  of  the  stream;  and  dd,  when  the 
right  to  take  toll  is  desired. 

It  was  decided  by  the  court  of  errors  in  The  Canal  Ap* 
praUers  v.  The  People  (17  Wend.  671),  that  the  bed  of 
the  Mohawk  belonged  to  the  state,  and  of  course  the  de- 
fendants have  no  right  to  use  the  property  of  the  state  for 
their  own  benefit,  without  its  consent.  But  I  do  not 
nnderstand  what  right  the  plaintiffs  have  to  complain  of 
this  appropriation  of  the  bed  of  the  stream,  while  the 
state  officers  make  no  objection  to  it 

I  asa  free  to  say  that  I  would  be  glad  to  see  the  old 
common  law  restored,  which  denied  to  the  legislature  the 
power  to  take  away  or  impair  a  franchise  granted  by  it; 
but  the  law  is  settled  the  other  way,  and  we  must  conform 
to  it  If  the  common  law  principle  was  restored,  how- 
ever, it  would  be  no  protection  to  owners  of  franchises,  as 
under  the  power  reserved  by  the  legislature  to  amend  or 
repeal  its  acts,  the  same  result  can  be  attained. 

The  judgment  must  be  affiimed,  with  costs. 

All  tiie  judges  concurring,  judgment  affirmed. 
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Lois  Sax)YER,  Administratrix,  and  Daniel  Fish,  Adminia- 
trator,  Ac,  v.  David  H.  Flack. 

By  a  verbal  agreement  between  S.  and  F.,  it  was  agreed  that  S.  shonld 
subscribe  for  $1,000  of  the  capital  stock  of  a  manufkctnring  corporation, 
one-half  of  which  should  belong  to  each;  that  S.  should  hold  the  same 
on  joint  account,  and  receive  the  dividends  thereon,  F.  to  pay  the  inte- 
rest annually  on  $500,  one-half  the  amount  paid;  that  when  S.  should 
want  the  $600  he  was  to  notify  F.;  and  if  F.  did  not  pay,  S.  should  sell 

'  the  stock,  and  F.  would  pay  the  diffbrence  between  the  sura  received  on 
such  sale  and  the  par  value  of  tho  stock.  S.  accordingly  subscribed  for 
$1,000  of  the  stock,  in  his  own  name,  and  paid  therefor.  It  was  a  part 
of  the  bargain  that  the  agreement  should  be  put  in  writing,  but  it  never 
was.  A  few  years  later  the  company  became  insolvent,  and  the  stock- 
holders being  called  on  to  pay  an  amount  of  debts  equal  to  the  stock  held 
by  them,  S.  paid  $1,000. 

Held  J  1.  That  the  company  having  become  insolvent,  and  its  stock  worth- 
less, S.  was  not  bound  to  sell  it;  and  F.  was  clearly  liable  for  one-half  the 
price  paid  for  the  stock.  « 

2.  That  S.,  being  tho  nominal  owner  of  the  whole  stock,  was  liable  to  pay 
$1,000  in  satisfaction  of  the  debts  of  the  company,  and  was  not  bound  to 
wait  untn  he  was  sued,  and  Judgment  recovered,  before  he  paid;  and 
that  having  paid  $600  on  that  account,  which  F.  was  equitably  bound  to 
pay,  he  could  recover  it  back  from  F. 

8.  That  the  statutory  exemption  of  executors,  guardians,  and  others,  trus- 
tees of  an  express,  trust,  from  liability  for  the  debts  of  a  corporation  in 
which  they  hold  stock  in  their  fiduciary  capacity,  does  not  reach  such 
a  case. 

4.  That  although  F.  might  have  insisted  on  the  performance  of  the  condi- 
tion that  the  agreement  should  be  reduced  to  writing,  it  was  competent 
for  him  to  waive  it,  by  recognizing  hi^  liability  on  the  contract,  although 
it  had  never  been  reduced  to  writing  and  signed. 

5.  That  F.'s  liability  for  the  $600  paid  by  S.  on  account  of  debts,  did  not 
accrue  until  the  stock  was  paid  by  S.;  and  that  the  statute  of  limitations 
did  not  begin  to  run  until  such  payment  was  made. 

The  facts  in  the  case,  Tirhich  seem  to  hare  been  estab- 
lished by  the  verdict  of  the  jury  are:  That  in  1852  a  cor- 
poration was  organized  under  the  general  act  of  1848, 
(Laws  of  1848,  chap.  40,)  called  the  Diamond  Mills  Manu- 
fEu^turing  Company.    That  the  plaintiff's  intestate,  Peter 
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Storer^  took  and  subscribed  towards  the  ca{)ital  stock 
thereof,  ten  shares,  of  the  nominal  or  par  value  of  ona* 
thousand  dollars.  That  said  stock  vas  taken  under  an 
arrangement  made  with  the  defendant  previous  to  the  sub-, 
scribing  for  and  taking  the  same,  that  the  plaintiff's  iutes* 
tate.  should  subscribe  for  and  take  the  stock,  and  pay  for 
the  same,  on  joint. account  That  the  intestate  should  hold 
the  stock,  and  that  the  defendant  should  pay  him  semi- 
annually the  interest  on  one-half  of  the  purchase  mpney^ 
and  that  the  defendant  should  be  entitled  to  all  the  divi- 
dends which  the  intestate  might  receive  on  thai;  portion  o{ 
the  stock  belonging  to  the  defendant.  It  was  further  under- 
stood that  if  Stover,  the  plaintiff's  intestate,  desired  tQ 
realise  the  money  advanced  for  the  defendant  in  the  pur< 
chase  of  the  stock,  he  might  go  into  the  market  and  sell 
the  same,  after  giving  the  defendant  notice;  and  the  defends 
ant  was  then  to  have  the  right  to  pay  the  money  advanced 
and  take  the  stocky  and  if  the  stock  sold  for  less  than  par^ 
the  defendant  was  to  pay  the  deficiency,  and  if  it  sold  for 
more  than  par,  he  was  to  have. the  surplus.  At  the  tim^ 
this  arrangement  was  entered  into,  it  was  understood  thMi 
the  parties  were  thereafter  to  meet  and  have  it  reduced  to 
writing.  This  was  never  done.  Stover  having  died  soon 
after  the  arrangement  was  entered  into.  Stover,  in  execu- 
tion of  this  agreement,  subscribed  for  and  took  the  stock, 
and  agreed  to  pay  $1,000  therefor.  Such  payment  was 
made,  by  the  company  purchasing  flax  of  Stoyer,  and  on 
the  23d  of  March,  1853,  a  settlement  was  made  between 
the  plaintiffs  and  the  company,  at  which  time  the  company 
had  received  $1,272.82  in  flax,  and  after  deducting  th^ 
amount  of  Stovei^'s  subscription  for  the  stock,  $1,000^  the 
company  paid  to  the  plainti&  the  balance.  It  is  stated  in 
the  ci^e  that  the  amount  subscribed  by  Stover  for  tb€^ 
stock  was  proved  to  have  been  paid  by  his  estate,  a,nd  ihak 
the  company  became  insolvent.  It  was  also  proved  on  the 
trial  that  on  the  29th  of  SeptembeTi  1856,  a  judgment  waf 
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recovered  against  the  company  for  $7,992.57,  upon  which 
an  execution  was  issued,  and  the  same  was  returned  unsat- . 
isfied.  That  a  circular  was  issued  by  the  officers  of  the 
company  to  its  stockholders,  showing  the  company  insol- 
vent exceeding  $20,000,  and  that  all  its  estate,  real  and 
personal,  had  been  sold,  and  requiring  each  stockholder  to 
pay  upon  the  outstanding  debts  of  the  company  a  sum 
equal  to  the  amount  of  their  respective  subscriptions. 
That  on  the  28th  of  February,  1859,  the  plaintiffs,  as  the 
representatives  of  said  Peter  Stover,  paid  the  further  sum 
of  $1,000  towards  the  discharge  of  the  debts  of  the  com- 
pany, pursuant  to  said  circular  and  its  requirements.  Ver- 
dict for  the  plaintifis  for  $500  paid  for  the  defendant's 
fitock  on  the  2Sd  of  March,  1853,  and  interest  thereon  from 
that  day,  and  for  the  $500  paid  on  the  28th  of  February, 
1859,  on  account  of  the  debts  of  the  company,  and  interest 
thereon  from  that  day,  making  $1,374.32.  The  defendant 
moved  for  a  new  trial,  on  the  judge's  minutes,  which  was 
denied,  and  the  judgment  was  affirmed  at  the  general 
term.  This  action  was  commenced  on  the  22d  of  March, 
1859. 

W.  A.  JBeack,  for  the  appellant. 

John  jGl.  PorteTy  for  the  respondent. 

Davies,  J.  One  ground  of  defense  interposed  is  the 
statute  of  limitations,  and  that  has  no  application,  except 
to  the  payment  of  the  stock.  It  is  contended,  on  the  part 
of  the  defendant,  that  such  payment  was  made  by  Stover 
in  his  lifetime  by  the  delivery  of  the  flax,  and  that  such 
purchase  of  the  flax  by  the  company  from  Stover,  produced 
an  indebtedness  on  his  part  to  the  company  for  the  stock. 
But  it  is  to  be  borne  in  mind  that  Bradshaw,  the  treasurer 
of  the  company,  testified  that  in  fact  such  application  of 
the  mutual  indebtedness  was  not  made  until  the  23  d  day 
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of  March,  1859,  when  a  settlement  of  the  indebtedness  of 
the  company  to  Stover  for  the  flax  purchased,  and  his  in- 
debtedness  to  it  for  the  stock,  was  made  between  the  com* 
pany  and  the  plaintifls  as  the  representatives  of  Stover,  and 
a  balance  being  found  due  to  the  plaiutiflb,  the  same  was 
paid  to  them.    Bnt  a  conclusive  answer  to  this  view  is 
found  in  the  statement  of  the  case,  that  this  stock  was  paid 
for  by  the  estate  of  Stover.    This  necessarily  implies  that 
it  Was  not  paid  for  by  Stover  in  his  lifetime,  but  by  his 
representatives  after  his  death,  and  there  is  no  ground  for 
any  suggestion  that  they  paid  for  it  at  any  other  time,  or 
in  any  other  manner  than  by  the  adjustment  and  settle- 
ment of  accounts  on  the  23d  of  March,  1853,  as  detailed 
by  Bradshaw.    The  defendantiB  liability  did  not  accrue 
until  the  stock  was  paid  for  by  Stover,  or  his  representa-  ' 
lives;  and  the  statute  consequently  did  not  commence  to 
run  until  such  payment.    It  being  made  as  we  have  seen, 
on  the  23d  of  March,  1853,  and  this  action  having  beea 
commenced  on  the  22d  of  March,  1859,  this  ground  of 
defense  has  entirely  failed.    Neither  does  the  statute  of 
frauds  interpose  any  difficulty  in  the  way  of  the  plaintiff's 
recovery.    He  did  not  become  a  purchaser  of  the  stock 
from  their  intestate.     The  authority  given  by  the  defend- 
ant was,  that  Stover  should  subscribe,  take  and  pay  for  the 
stock  in  his,  Stover's  name,  and  that  the  defendant  was  to 
own  the  one-half  part  thereof.     This  arrangement  consti- 
tuted Stover  his'  agent  for  those  purposes,  and  the  law  im- 
plies a  promise  on  his  part  to  repay  to  Stover  whatever 
sum  he  should  advance  and  pay  for  the  defendant's  stock. 
Although  the  stock  stood  in  the  name  of  Stover,  it  became 
and  was  the  defendant's  stock.     By  virtue  of  this  arrange- 
ment he  became  a  stockholder  in  the  company,  and  as  such, 
liable  to  contribute  and  pay  towards  the  discharge  of  the 
debts  of  the  company,  an  amount  equal  to  the  amount  of 
the  stock  so  taken  and  owned  by  him.     (Burr  y.  Wilcox^ 
2i  N.  Y.  551.)    The  money  paid  for  the  stock  was  so  much 
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money  paid,  laid  out  and  expended  for  the  defendant,  and 
ftl  his  request.  The  defendant  was  not  entitled  to  a  trans- 
fer of  the  atoek  until  payment  of  the  amount  paid  there^ 
for.  If  be  wished  to  terminate  his  liability  und^  the 
arrangement  proTe%  it  was  bis  duty  t6  have  required  the 
plaintiiTs  to  sell  the  stock,  and  if  there  was  any  deficiency, 
io  pay  the  same.  From  the  facts  te^ified  to  on  the  trial, 
It  is  quite  apparent  that  the  defendant  was  willing  to  let 
the  stock  remain  with  the  plainti&  under  the  arrangement 
made  with  their  intestate*  Without  any  call  from  the  do- 
fendanty  no  duty  was  imposed  on  them  to  sell  the  stocky- 
and  it  being  shown  on  the  trial  that  the  same  was  worth- 
less and  of  no  value,  they  were  not  precluded  from  calling 
upon  the  defendant  for  payment,  without  making  sueb 
sale.  It  would  have  been  an  idle  ceremony,  aud  in  00 
manner  could  have  tended  to  the  benefit  or  advantage  of 
the  defendant.  This  reservation  of  the  right  to  sell  and 
dmrge  the  defendant  with  the  deficiency,  was  made  for 
ihe  benefit  of  8tover,  to  secure  him  for  the  moneys  ad- 
vanced, and  not  as  a  condition  of  the  defendant's  liability. 
It  was  a  cumulative  renoedy  to  ensure  a  reimbursement  to 
him  of  the  money  advanced  for  the  defendant,  and  did  not 
in  any  sense,  impair  his  right  to  call  upon  the  defendant 
for  repayment.  We  must  take  the  whole  Agreement  to* 
gether;  and  by  its  terms  we  find  that  the  defendant  ex- 
pressly promised  to  pay  to  the  deceased  the  cost  of  over 
one-half  of  the  stock  taken  by  him.  The  agreement  actu- 
ally made,  and  in  compliance  with  the  terms  of  which  the 
deceased  subscribed  for  the  stock,  and  incurred  the  lia- 
bilities of  a  stockholder,  was  not  abrogated,  or  rendered 
meffcctual  by  reason  of  the  patties  thereto  not  having  sub- 
sequently reduced  the  same  to  writing,  as  was  contemplated 
to  be  done,  at  the  time  the  same  was  entered  into.  We 
liave  seen  that  it  was  not  essential  to  its  validity  that  it 
should  have  been  in  writing,  and  the  omission,  or  the  un- 
willingness of  the  party  to  reduce  the  same  to  writing,  did 
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StoFer  was  liable  to  the  extent  of  the  rtock  atandiDg  in 
his  Bame,  for  the  debts  of  the  cooipaiiy.  The  oreditora  of 
the  company  under  the  authority  of  Burr  v.  Wilcox  {mtprt:^ 
could  alao  have  oompelled  the  defeadaut  to  oontribute  to 
the  amount  of  stock  aoteialiy  owaed  by  him,  although 
atandiogin  Stover's  name.  No  question  appears  to  baro. 
been  made  «u  the  trial,  that  the  company  wm  insoiveofc, 
and  that  the. amount  hdd  by  each  stockhoMer  was  necea- 
aary  to  be  ccntributed  for  Ab  paymentiof  its  debts.  The 
pi^nieiit  iras  made  l>y  lihe  agent  on  aooount  of  his  prfiMsa- 
pal,  and  no  point  was  made  on  the  trial,  that  the  defend^ 
ant  was  not  liaUe  to  ireimbnrse  the  aame,  if  he  was 
adjudged  to  be  the  owner  of  the  atodc  porohased  under 
the  arrangement  pron^en.  We  think  .cleariy  be  was,  and 
that  he  was  legally  hound,  not  only  to  pay  the  .aujn  adr 
vanced  in  payment  of  the  atock»  but  also  the  amount  paid 
by  the  plaintiib  to  discharge  the  statute  liability,  created 
in  fvror  <if  the  icreditoDB  lof  ths  company. 

We  larive-at  the  concluaiou,  itlrarefitfe,  that  the  judgmeot 
should  be  affirmed. 

McELLDT  J.  The  agnement,  to  enforce  which  this  actkm 
was  brougfat,  seeoas  to  hare  l^en  that  the  testator  shouU 
subscribe  for  $l;OQjD  of  the  capital  atock  of  the  Diamond 
Jililla  Manufacturing  Company,  one-half  of  which  cshould 
^belong  to  the  <defiandant,  the  testator  to  hold  the  rsaoae  and 
receive  the  dividends  thereon,  the  defendant  to  pay  the 
interest  annnaUy  on  the  4500,  and  when  the  intestate 
nvanted  the  $500  he  was  to  notffy  the  defendant,  and  if  he 
did  nsit  pay,  the  jntealate  should  aell  the  fame,  and  Ae 
defendant  would  pay  the  difference  ;between  the  •sum 
Teoeived  on  such  aale  and  the  par  value:af  the  stock. 

A  few  years  after  the  intestate  subscribed  for  the  stook, 
the  company  became  inaobrent,  and  (the  atockhQldera  wei9 
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called  6n  to  pay  an  amount  equal  to  the  stock  held  by  them 
to  pay  the  debts  of  the  company,  and  the  intestate  paid 
$1,000,  and  $500  of  that  sum  is  also  claimed  in  this  suit. 
It  was  a  part  of  the  bargain  that  the  agreement  should  be 
put  in  writing,  but  it  never  was. 

By  the  contract  the  intestate  paid  for  the  defendant,  and 
at  his  request,  $500,  which  was  to  be  repaid  by  the  defend- 
ant. One<half  of  the  stock  subscribed  for  became  and  was  ' 
the  property  of  the  defendant,  although  it  stood  in  the 
name  of  the  intestate.  It  was  tendered  to  the  defendant 
before  suit  brought,  and  thus  the  liability  of  the  defendant 
perfected,  so  far  as  the  ownership  of  the  stock  was  con- 
cerned. 

By  the  contract  the  intestate  was  bound  to  sell  the  stock, 
and  in  that  way  reimburse  himself  so  much  of  the  amount 
paid  as  the  stock  would  bring  on  the  sale.  No  sale  was 
made,  and  hence  it  is  claimed  a  condition  precedent  to  a 
recovery  in  this  case  has  not  been  performed. 

But  it  clearly  appears  that  the  company  had  become 
insolvent,  and  its  stock  utterly  worthless;  there  was  nothing 
to  sell.  The  defendant  was  clearly  liable  for  one-half  the 
amount  paid  for  the  stock. 

The  intestate,  being  the  nominal  owner  of  the  whole  stock, 
was  liable  to  the  company,  or  the  creditors,  to  pay  $1,000 
in  satisfaction  of  the  debts  of  the  company.  On  the  facts 
proved,  there  is  no  reason  to  doubt  the  power  of  the  credi- 
tors to  enforce  the  payment  of  this  sum;  and  that  being  so, 
the  intestate  was  not  bound  to  wait  until  he  was  sued  and 
judgment  recovered,  before  he  paid. 

But  it  is  said  that  the  intestate  was  a  trustee  of  the 
defendant's  share  of  the  stock,  and  hence  not  liable  to  bo 
sued  for  it.  Neither  the  company  nor  its  creditors  had  any 
notice  of  any  trust,  and  whether  the  intestate  might  have 
paid  his  own  half  and  on  informing  the  company  or  credi- 
tors of  the  manner  in  which  he  held  the  defendant's  share, 
have  given  it  or  them  a  right  of  action  against  the  defend- 
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antf  is  not  very 'important  While  it  stood  in  the  intestate's 
name  he  was  liable  for  the  whole;  and  he  has  paid  $500 
for  the  defendant's  benefit,  which  the  defendant  was  equit- 
ably bonnd  to  pay. 

It  is  just  and  right  that  executors,  administrators,  guar- 
dians  of  minors,  and  others,  trustees  of  express  trusts, 
should  not  be  liable  for  debts  of  a  corporation  in  which 
they  hold  stock  in  their  fiduciary  capacity.  But  there  is 
no  reason  why  a  person  holding  stock  as  the  intestate  held 
that  belonging  to  the  defendant,  should  be  exempt.  The 
statute  exemption  does  not  reach  the  case. 

It  is  said  the  contract  as  to  the  stock  was  never  binding 
because  by  its  terms  the  agreement  was  to  be  put  in  writingi 
and  it  was  not.  Concediug  that  the  defendant  might  have 
insiBted  on  the  performance  of  this  condition,  it  was  com- 
petent  for  him  to  waive  it;  and  he  seems  to  have  repeatedly 
recognized  his  liability  on  the  contract,  although  it  had 
never  been  reduced  to  writing  and  signed.        * 

After  a  careful  consideration  of  all  the  points  raised  by 
the  defendant's  counsel,  I  can  discover  no  grounds  on  which 
tile  judgment  can  be  reversed.  It  is  therefore  affirmed, 
with  costs. 

Johnson,  J.,  was  in  favor  of  a  reversal.  All  the  rest  of 
the  judges  being  for  affirmance,  judgment  affirmed. 
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The  People  ex  reh  Nathaniel  Huntting  v.  The  Cmi- 

MIS8IONERS  OP  HIGHWAYS  OF  EaST  HaMFXON. 

'A  certiorart  does  not  lie  to  an  inferior  tribunal,  except  to  remove  proceed- 
ings'which  remain  befbre  it.  * 

In  order  to  procure  a  reversal  of  an  order  of  commissiondra  of  highwaQn, 
ordering  the  removal  of  fences  as  being  an  encroachment  in  a  highway:, 
on  certiorarij  it  is  necessary  that  the  order  should  be  brought  up  and 
Made  a  part  of  the  record. 

The  order  cannot  be  brought  up  on  a  eertiorari  directed  to  the  Jury  whlidi 
determined  the  question  as  to  the  encroachment;  they  having  no  Custody 
of  the  order,  or  power  to  make  a  return  of  it. 

The  jury  are  no  longer  a  legal  body,  after  their  verdict  or  finding  is  signed 
and  they'have  separated.  Hence  a  return,' signed  by  one  of  their  number, 
several  months  afterwards,  is  no  return  of  the  Jury  as  a  body  or  tribunal. 

In  such  a  proceeding  there  is  no  such  ofilcer  as  foreman,  authorized  to  repre- 
sent the. panel  of  jurors,  and  to  act  for  them. 

Where  a  ttrtiorari  is  diVected  to  the  jurors,  the  eommlssiotaerB  df  high*- 
ways  cannot  become  parties  by  appearing  voluutl^rily  and*  defending 'tfacir 
proceedings  as  commissioners. 

The  office  of  the  writ  of  certiorari  is  merely  to  bring  up  the  record  of  the 
proceedings,  to  enable  the  supreme  court  to  determine  whether' the  Inferior 
court  has  proceeded  within  its  Jurisdictiofn,  and  not4ocdrreoi  mere'err^rs 
in  the  course  of  proceedings. 

mo 

Appeal  from  a  judgment  (tf  the  Supreme  Court  in  the 
second  distn^i  affirming  the  proceedings  of  the  defendants 
for  the  removal  of  obstructions  of  a  highway  in  said  town. 

The  case  docs  not  show  what  steps  had  been  tak^n  by 
the  defendants  as  highway  comniissioners,  except  what  ap- 
pears hi  the  return  of  one  of  the  jurors  to  the  certiorari. 
The  certiorari  was  issued  out  of  the  supreme  court,  directed 
to  "Edward  T.  Conklin,"  and  five  other  persons,  naming 
them  "jurors,  greeting;"  and  recited  that  the  court  "  being 
willing  for  certain  causes  to  be  certified  of  the  trial  before 
you,  as  a  jury  summoned  and  empaneled  under  and  by 
virtue  of  a  precept  issued  by  Henry  B.  Tuthill,  Esq.,  a 
justice  of  the  peace,  on  the  application  of  the  commis- 
sioners of  highways  of  the  town  of  East  Hampton,  returna- 
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ble  on  the  19th  of  August,  1859,  to  determine  whether 
Nathaniel  Hnnttmg  had  eucroached  upon  the  highway  as 
charged  against  him  in  an  order  of  the  said  commissioners, 
dated  June  11,  1859,  as  also  all  the  pleadings  imd  pro- 
ceedings Temaining  before  you  on  the  said  proceeding 
between  the  parties  aforesaid."    The  writ  then  commanded 
them  to  Certify  without  delay  •*  the  said  trial,  with  a  copy 
of  the  certificate  made  and  signed  by  you  on  the  said  trial, 
and  the  pleadings  and  proceedings,  and  all  other  things 
touching  the  same,  as  fully  and  amply  as  the  same  remain 
before  you,"  Ac.    To  this  writ,  Edward  T,  0>nklin  who 
describes  himself  as  '*  foreman  of  the  jurors  in  the  annexed 
writ  mentioned,"  makes  and  signs  a  return,  in  which  he 
states  what  took  place  upon  the  trial  before  them.     Setting 
forth  the  evidence  offered  by  the  commissioners,  and  the 
objection  to  it  by  the  relator,  and  his  offer  to  show  that  the 
record,  produced  by  the  commissioners  as  evidence  of  the 
highway,  was  invalid,  and  that  the  public  had  no  right  of 
way  under  it,  **  and  therefore,  the  fence  erected  was  not 
an  encroachment  on  a  highway."    It  then  recites  the  ob- 
jection to  the  offer  by  the  counsel  for  the  comnodssioners, 
and  the  decision  of  the  jury  upon  the  offer  ** that  they 
could  not  pass  upon  the  validity  of  the  record,  but  only 
on  the  fact  of  the  erection  of  the  fence  on  the  allegefi 
highway,  the  extent,  by  whom  and  when  erected!"    To 
this  is  annexed  a  copy  of  the  certificate  made  and  signed 
by  the  jurors  at  the  close  of  the  trial,  finding  and  certify- 
ing the  encroachment,  and  specifying  the  p^rticulai's  thereof 
in  due  form.     On  the  5th  of  October,  1860,  the  relator 
procured  an  order  for  a  further  return  by  the  jurors.    To 
this  order  the  said  Conklin  as  **  foreman;"  makes  an  addi- 
tional return  substantially  like  the  first,  setting  out  some- 
"what  more  fully  the  reilator's  offer,  and  the  grounds  and 
reasons  assigned  by  his  counsel,  and  also  the  answer  of  the 
counsel  for  the  commissioners,  and  his  objections,  and  their 
decision  that  the  evidence  offered  was  irrelevant,  and  that 
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they  would  not  hear  it,  or  any  of  it,  •*  to  which  decision 
the  relator's  counsel  excepted."  To  this  amended  or  further 
return  is  annexed  a  copy  of  the  order  of  the  commission- 
ers of  said  town,  dated  the  Ist  of  April,  1833,  which  was 
read  in  evidence  before  them  from  the  town  records. 
This  purports  to  bean  order  upon  a  proceeding  of  the  com- 
missioners under  the  act  regulating  highways  in  Suffolk 
county,  **  to  survey,  stake  out,  and  record  such  width  of 
highway  as  appears  to  be  necessary  for  public  convenience." 
This  order  describes  the  width  and  course  of  the  road  in 
question  by  a  particular  description.  It  is  then  stated,  as 
part  of  the  case,  that  at  the  argument  before  the  supreme 
court,  in  order  to  obviate  a  postponement  of  the  case,  to 
enable  the  relator's  counsel  to  obtain  a  further  return,  it 
was  admitted  by  the  defendants'  counsel  as  a  fact  "  that 
the  jury  did  not  find  that  any  of  the  land  south-easterly 
of  the  fence  was  a  highway;"  that  they  refused  to  entertain 
the  question  whether  it  was  a  highway  or  not;  and  that 
this  fact  should  be  considered  by  the  court  as  part  of  the 
return  made  by  the  jurors.  The  proceeding  to  remove  the 
encroachment,  wis  under  the  act  of  February  23d,  1830, 
regulating  highways  in  the  counties  of  Suffolk,  Queens 
and  Kings.  The  order  of  the  commissioners  of  highways 
on  the  subject  of  the  encroachment  is  not  returned,  and 
does  not  appear  in  any  part  of  the  case.  The  supreme 
court  affirmed  the  proceedings,  and  the  relator  appealed 
to  this  court. 

Miller  and  Tvihill,  for  the  appellants. 

W.  P.  Buffett,  for  the  respondents. 

Johnson,  J.  The  proceedings  to  remove  encroachments 
upon  a  highway  in  the  counties  of  Suffolk,  Queens  and 
Kings,  under  the  act  of  23d  February,  1830,  applying  to 
those  counties  exclusively,  are  identical  with  the  proceed- 
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ings  for  the  same  purpose  in  other  parts  of  the  state,  under 
the  revised  statutes,  except  that  in  the  first  named  act  onlj 
six  jurors  out  of  the  twelve  summoned  are  drawn  to  Berr^ 
as  the  jury  and  try  the  question. 

The  object  which  the  relator  sought  to  accomplish  bj 
the  writ  of  certiorari,  and  proceedings  under  it,  was  to  pro- 
cure a  reversal  of  the  order  of  the  commissioners  of  high- 
ways, ordering  the  removal  of  the  relator's  fences,  as  an 
encroachment,  and  the  subsequent  proceedings  under  that 
order.  In  order  to  do  this,  it  was  necessary  that  that 
order  should  have  been  brought  up  and  made  part  of  the 
record.  That  order  lay  at  the  foundation  of  all  the  pro- 
oeedings,  and  unless  brought  up  by  the  return,  the  entire 
end  and  aim  of  the  certiorari  miist  necessarily  fail.  Of 
coarse  this  order  could  not  be  brought  up  on  a  certiorari 
directed  to  the  jury.  They  had  no  custody  of  it  It  did 
not  belong  to  them  or  remain  with  them,  and  they  could 
make  no  return  of  it.  It  is  quite  apparent  that  the  jury 
Is  not  the  body  to  which  a  certiorari  should  be  directed  in 
such  a  case.  They  merely  come  to  try  a  disputed  question 
of  fact  between  the  commissioners  and  the  occupant  of  the 
land,  upon  evidence  produced  before  them  by  either  party 
litigant,  and  certify  their  finding.  The  certificate  is  to  be 
filed  in  the  town  clerk's  office,  and  that  is  an  end  of  their 
power  and  authority  in  the  matter.  No  part  of  the  record 
belongs  to  them,  or  remains  with  them,  and  they  can 
return  nothing  other  than  what  has  been  returned  here,  a 
mere  narrative  of  the  proceedings  before  them.  This  is 
no  record,  in  any  legal  sense,  of  the  proceedings  by  which 
the  relator's  fence  was  determined  to  be  an  encroachment. 
A  certiorari  does  not  lie  to  an  inferior  tribunal  except  to 
remove  proceedings  which  remain  before  it.  {The  Peo- 
ple V.  Supervisors  of  Queens,  1  Hill,  195.)  The  writ  in 
question  did  not  properly  bring  up  this  certificate  of  the 
finding  of  the  jury,  even.  They  were  no  longer  a  legal 
body,  after  their  verdict  or  finding  was  signed,  and  they 
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'had  separated,  but  mere  individuala  All  their  official 
functions  bad  ceased  entirely.  And  a  return  signed  by 
one  of  their  number,  .several  mouths  afterwards,  was  no 
return  of  the  jury  as  a  body  or  tribunal.  In  such  a  pro- 
t^eedlug  there  is  <no  sudi  officer  as  foreman^  authorized  to 
jnepreeent  the  panel  of  jurors,  and  act  for  them.  Where 
4be  writ  of  <certior^i  is  improperly  directed,  or  returned* 
fliothing  can  be  removed  by  iL  {Bac  Ab,  CeHiorari^  L 
JPtck  V.  Foot,  4  How.  Prae.  Bep.  425.)  The  writ  having 
i^een  erroneously  directed,  and  the  i^tum  a  millity,  aa 
me&t  obviously  it  14,  the  supifeme  court  acquired  no  jurid- 
^iciion  over  the  subject  matter.  There  waa  nothing  before 
it  to  reverse  or  affirm.  The  defendants  seem  to  h&ve 
appeared  and  defended  their  proceedings  as  commis- 
sioners, though  the  writ  was  not  directed  to  tbcm,  nor 
♦were  they  required  by  it  to  appear  or  answer.  It  is  diflSr 
leult  to  see  how  they  coxAd  :becoine  partieB.  But  no  qnee- 
Hon  of  this  ikind  seems  to  have  been  .raised,  on  oither  sid«^ 
land  the  proceedings  were  affirmed  in  fa^or  of  the  defend- 
ants. The  relator  has  evidently  mistaken  wholly  the  office 
<of  this  writ,  which  is  merely  to  bring  up  the  record  of 
the  proceedings,  to  enable  the  supreme  court  to  determine 
whether  the  inferior  tribunal  b$B  proceeded  within  its 
jurisdiction,  and  not  to  carrect  mer^  en*oxB  in  the  couroe 
lof  the  proceeding.  Here  the  object  yearns  to  have  been 
to  bring  into  review  the  alleged  en*oneotts  rulings  of  the 
jury  in  receiving  or  rejecting  evidence  offered  on  the  hear- 
ing before  them,  as  though  it  were  a  bill  of  etxoeptiona. 
£uch  questions  do  not  arise  and  can  not  be  revi&wed  lOn 
certiorari  {Birdaall  v.  JPhiUips,  17  Wendell,  464.)  It  is 
•evident  enough  that  both  the  defendants  and  the  jury  had 
jurisdiction  in  the  matter  befoi*e  them.  But  the  proceed- 
ings not  being  beforo  the  supreme  court,  there  was 
nothing  for  them  to  affirm.  Their  judgment  Bhould  have 
;been  a  dbmissal '  of  the  writ,  or  that  the  relator  take 
nothing  by  it 
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The  judgment  of  the  supreme  court  must,  therefore,  be 
reyersed,  and  the  case  remitted  to  that  court,  with  direo- 
tioQs  to  dismiss  the  proeeediogB,  but  without  ooafta  to 
either  party. 

All  the  judges  concurring,  judgment  accordingly. 
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'  Aabon  L.  PHEiiPS  v.  WiLUAM  Wait  and  Nathan  Wait. 

A  joint  action  will  lie  againt  principal  and  agent,  for  a  personal  injury 
caused  by  the  negligence  of  the  latter  (in  the  absence  of  the  former) ,  in 
the  course  of  his  employment. 

Appeal  from  a  judfffnerU  of  the  Supreme  Court,  entered 
upon  the  report  of  refen^ees,  in  favor  of  the  plaintiff,  for 
three  hundred  and  seventy-jive  dollars. 

The  action  was  brought  against  father  and  son,  standing 
in  the  relation  of  master  and  servant,  to  recover  damages 
for  personal  injuries  caused  by  the  negligence  of  the  son, 
while  driving  the  horses  of  his  father. 

JE.  F.  Bullardy  for  the  appellants. 

John  K.  Porter,  for  the  respondent 

HoGEBOOM,  J.  This  action  is  brought  to  recover  dama- 
ges for  personal  injuries  sustained  by  reason  of  negligence 
on  the  part  of  the  defendants.  The  plaintiff  was  crossing 
a  street  in  the  village  of  Waterford.  The  defendant, 
Nathan  Wait,  was  driving  a  pair  of  horses  attached  to  a 
wagon,  which  came  in  collision  with  the  plaintiff,  prostra- 
ted him  and  passed  over  his  body.  The  horses  and  wagon 
belonged  to  the  defendant,  William  Wait,  in  whose  em- 
ployment, and  whose  son  the  other  defendant  was*  Three 
questions  are  made  in  the  case: 

1.  Was  the  defendant  Nathan  guilty  of  negligence? 

2.  Was  the  plaintiff  also  guilty  of  negligence? 

3.  Will  a  joint  action  lie  against  the  principal  and  the 
agent,  for  the  negligence  of  the  latter  (in  the  absence  of 
the  former),  in  the  course  of  his  employment? 

On  the  first  two  questions,  very  little  doubt  can  arise, 
and  they  have  been  determined  as  questions  of  fact  in  the 
plaintiff's  favor  by  the  referees  who  tried  the  cause.    The 
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plaintiff  was  crossing  a  public  street  in  Waterford  with 
ordinary  care,  and  with  no  reason  to  apprehend  danger. 
When  so  crossing  there  was  at  first  no  vehicle  in  sight  with 
which  there  could  be  any  prospect  of  collision.  The  de- 
fendant engaged  in  an  altercation  with  a  drunken  man,  and 
his  attention  being  engrossed  by  him,  he  drove  suddenly 
and  rapidly  out  of  the  yard, .  and  run  over  plaintiff.  It 
was  a  case  of  negligence  on  the  part  of  defendant,  and  of 
no  want  of  proper  care  on  the  part  of  the  plaintiff.  The 
cases  of  Steves  v.  Oswego  d  Syracuse  Railroad  Company 
(18  N,  Y.  422),  and  Johnsonr.  Hudson  Railroad  Company 
(20  N.  Y.  65),  present  no  facts  or  niles  of  law  which  in- 
terfere  with  the  plaintiff's  right  to  recover  in  this  case. 

The  case  was  retained  for  examination  principally  upon 
the  other  point — ^the  supposed  misjoinder  of  parties — ^and 
to  enable  the  defendants'  counsel  to  supply  a  reference  to 
authorities  showing  that  in  analogous  cases  principal  and 
agent  could  not  be  sued  together.  The  current  of  autho- 
rity  is  certainly  tl^e  other  way,  and  in  favor  of  the  right  to 
join  these  parties.  And  I  have  been  unable,  after  a  some- 
what diligent  exaniination,  to  find  any  reported  case  hold- 
ing a  contrary  doctrine.  The  question  was  carefully 
considered  by  the  supreme  court  in  the  leading  case  of 
Wright  V.  Wilcox  (19  Wendell,  343),  and  has  since  been 
followed  in  several  other  cases.  {Montfort  v.  Hughes,  3 
E.  D.  Smith's  Eep.  591;  Suydam  v.  Moore^  8  Barbour, 
868;  Hewett  v.  Swift,  10  Am.  Law  Reg.  505.) 

The  defendants'  counsel  refers  to  a  manuscript  case  in 
tbe  supreme  court,  in  the  4th  judicial  district,  Vemam  v. 
Gibson  <&  Famhamj  which  is  supposed  to  hold  a  contrary 
rule;  but  we.  have  not  been  favored  with  the  opinion  of 
the  court,  and  unless  it  is  based  upon  some  other  prin- 
ciple than  those  discussed  in  the  cases  already  adverted 
to,  it  must  be  regarded  as  overborne  by  the  weight  of 
SQthority.  The  judgment  should  be  aflSrmed. 
All  the  judges  concurring,  judgment  affirmed. 
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Andrew  MgGotter  v.  John  Jat  and  otbersw 

WherQ  foreclosure  proceedf ngft  ftrei  entirelj  regular,.  Wid  freo  from  f^vad, 

they  can  not  be  disturbed,  or  set^  a9idei  witbout  Qome  log&l  reason. 
Want  of  knowledge  of  the  time  and  place  of  sale,  on  the  part  of  one  who 

was  a  party  to  the  foreclosure  suit,  and  was  therefore  bound  to  use  due 

diligence  in  obtaining  ioformaiioa  o€  tbQ  aftUt  in  ovdei  to  protect  hit 

rights,  afiurds  no  sufScient  reason. 
If  a  party  is  equitably  entitled  to  relief  against  foreclosure  procesedings,  it 

lit  by  way  of  motion,  addressed  to  the  faror  or  discretion  of  the  court,  to 
"  ep^n  the  biddings  at  the  sale. 
He  can  claim  no  legal  or  absolute  right;  and  if  peroutted  to  come  in  at  all,^ 

can  be  allowed  to  do  so  only  on  terms. 
Those  terms  can  not  properly  be  adjusted  in  an  action  brought  to  set  aside 

the  sale  at  unikirly  and  inequitably  conducted. 

This  actiou  was  brought  to  set  aside  a  aale  of  mortgaged 
premises  as  unfairly  and  iuequitably  coudocted  on  the  part 
of  the  defendant,  Jay;  also  two  deeds  of  conveyauoe.  of 
the  moi*tgaged  premises  ta  twa  others  of  the  defendants^ 
Weeks  and  Hoff;  and  also  a  mortgage  executed  by  the  last 
named  persons  to  the  other  defendautt  Hulse^  after  the 
purchase  under  the  mortgage  sale.  The  mortgaged  pre- 
Buses  were  sold  under  legal  proceedings  regularly  coijduo^ 
ted»  to  foreclose  a  mortgage  executed  by  one  Michael  Q 
Coss  to  the  plaintiff,  which  mortgage  the  plaintiff  transferred 
to  the  Mechanics'  Fire  Insurance  Coippa«y»  and  on  such 
transfer  guaranteed  the  payment  thereof  Jay  was  subs^. 
quently  appointed  receiver  of  the  latter  company^  and  as 
such  receiver  foreclosed  the  moi*tgage«  His  attorney  pur^ 
chased  the  premises  at  the  foreclasm*e  sale^  and  assigned 
his  bid  to  the  defendant,  Weeks,  who  took  the  sheriff'^ 
deed  on  the  foreclosure,  and  afterwards  sold  one*baIf  of 
the  property  to  the  defendant,  Hoff.  The  plaintiff  wan 
not  aware  of  the  foreclosure  sale,  and  claims  that  it  wa^ 
wrongfully  and  inequitably  concealed  from  him  by  thei 
attorney  of  the  receiver.    There  wm,  however,  no  evidence 
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of  fraud,  and  so  the  judge  found  as  a  question  of  fact,  and 
Uso  of  law,  at  the  trial,  and  dismissed  the  complaint,  with 
costs.  On  appeal  his  decision  was  affirmed  at  the  general 
term.    The  plaintiff  then  appealed  to  this  court. 

George  Miller^  for  the  appellant. 

W.  P.  jBij^ett,  for  the  respondents. 

HoGEBOoH,  J.  There  appear  to  be  several  insuperable 
difficulties  in  the  way  of  the  plaintiff 

1.  The  foreclosure  proceedings  were  entirely  regular 
and  free  from  fraud.  They  cannot,  therefore,  be  disturbed 
or  set  aside  without  some  legal  reason. 

2.  No  sufficient  reason  appears  in  the  case.  The  plaintiff's 
want  of  knowledge  of  the  time  and  place  of  the  sale  is 
entirely  attributable  to  his  own  negligence.  He  was  a  party 
to  the  foreclosure  suit,  ^ nd  was  bound  to  due  diligence  in 
obtaining  information  of  the  Itole,  in  order  to  protect  his 
rights. 

3.  He  does  not  allege  that  he  was  misled  or  legally  sur- 
prised.   . 

4.  K  equitably  entitled  to  relief,  it  was  by  way  of  motion 
addressed  to  the  favor  or  discretion  of  the  court,  to  open 
the  biddings  at  the  sale.  He  can  claim  no  legal  or  abso* 
lute  right,  and  if  permitted  to  come  in  at  all,  can  be 
allowed  to  do  so  only  on  terms. 

5.  These  terms  cannot  properly  be  adjusted  in  this 
action.  The  complaint  is  not  framed  with  such  an  aspect. 
The  plaintiff  has  no  legal  and  proper  standing  in  court. 
He  has  no  lien  upon  the  premises,  and  no  equitable  interest 
therein.  He  shows  no  fraud,  and  cannot  therefore  ask  to 
set  aside  the  sale  as  a  matter  of  right,  even  if  as  a  mere 
guarantor  of  the  debt  he  would  be  permitted  to  file  a  bill 
for  such  a  purpose.  He  makes  no  title  to  relief,  even 
upon  motion,  inasmuch  as  he  is  plainly  guilty  of  laches, 
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imd  £eu18  otherwise  to  present  suffioient  grouiidB  fof  the 
equitable  interference  of  the  court. 

The  judgment  should  be  affirmed,  with  costs. 

AH  the  judges  obncurring,  judgment  affirmed. 
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Hjbkht  £.  HooKEB  V.  Eagle  Bank  of  BocHESTEa 

II  Is  Aot  iiecessiiry,  in  order  to  charge  a  corporation  for  services  rendered, 
.  that  the  directors,  at  a  formal  meeting,  sliould  either  hare  fbrmally  antho* 

rued  or  tatiflal  the  employment. 
For  many  purposes  the  officers  and  agents  of  the  corporation  may  employ 

persons  to  perform  services  for  it ;  and  such  employment,  being  within 

the  seope  of  the  agent  of  officer's  duty,  binds  the  Corporation, 
la  other  cases,  if  to  offi<Ser  employs  a  person  to  perform  a  service  for  thk 

corporation,  and  it  is  performed  with  the  knowledge  of  the  directors  and 

they  receive  the  benefit  of  such  service,  without  objection,  the  corporation 

is  liable  upon  an  implied  assumpsit. 
la  equKy,  k  parol  assignment  of  a  ctaim  w  demand  enlibles  the  assignee  to 

sue  in  bis  own  name. 
Under  the  code  an  assignment,  valid  as  an  equitable  assignment,  is  equally 

valid  at  Uw. 

Ik  April,  1854,  ihe  defendant  owned  a  lot  of  land  in  the 
citjr  of  Boc^ester,  the  buildings  on  which  had  been  destroyed 
by  fire,  find  it  intended  to  erect  on  said  premises  a  new 
bailding  in  a  part  of  which  its  banking  house  Was  to  be 
located.  Eauffman  &  Bissel  were  arohitectd,  in  Iloche«iter, 
at  the  same  time;  and  Bissel,  ode  of  said  firm,  had  entered 
into  a  contract  with  said  delfendant  for  the  purchase  of  a 
part  of  said  premises,  on  which  the  defendant  was  to  erect 
a  new  building,  but  this  agreement  was  rescinded  befolis 
die  transactions  hereinafter  mentioned.  K.  St  B.  prepared 
plans  and  specifications  for  the  new  building,  under  a  con- 
tract, as  is  alleged  in  the  complaint,  with  the  defendant  to 
fiirnish  the  same  and  superintend  the  work,  for  the  stim  6t 
$1)000.  The  exoaration  of  the  cellar  and  coDstruetion  dt 
A  sewer  on  said  premises  were  let  to  one  Potter,  who  hkh 
entered  into  a  contract  for  said  work,  and  he  {Performed 
work  flceording  to  the  plans  and  specifications  furnished 
by  K.  ft  B.,  and  was  paid  upon  estimates  niiade  by  them. 

In  the  spring  of  1855  the  bank  l^old  the  said  premised 
to  one  Chappel,  who  assumed  the  contract  with  Eiaid  Pot* 
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ter,  and  agreed  to  pay  a  small  sum  to  one  Austin,  an  archi- 
tect, for  work  done  in  reference  to  said  building,  and  also 
to  pay  to  K.  <&'B.  a  sum  for  like  services  not  then  liqui* 
dated,  not  exceeding,  however,  $50.  Chappel  dismissed 
K>  &  B.  and  employed  another  architect,  although  they 
were,  as  they  allege,  ready  and  willing  to  go  on  with  the 
work.  The  complaint  contained  two  causes  of  action;  one 
on  a  special  contract  to  pay  $1,000  for  the  services  to  be 
rendered  by  K.  &  B.;  the  other  on  a  quantum  meruiL . 
The  assignment  to  the  pi(iintiff  from  K.  &  B.  was  not  in 
writing,  and  evidence  of  the  assignment  was  objected  to  on 
that  ground. 

On  the  trial  evidence  was  given  on  the  part  of  the  plain- 
tiff, who  was  assignee  of  the  demand  from  E.  &  B.,  tend- 
ing tp  prove  an  agreement  by  the  defendant,  through  its 
president  and  two  other  officers,  to  employ  and  pay  K.  & 
B.  for  preparing  plans,  &c„  $1,000;  and  on  the  part  of  the 
bank,  tending  to  show  that  no  such  agi'eement  was  made. 
It  was  shown  that  at  the  time  E.  &,  B.  were  dismissed  from 
the  work  one-half  of  the  work  was  done.  The  defendant 
moved  for  a  non-suit  on  the  grounds: 

1st.  That  no  cause  of  action  had  been  proved. 

2d.  That  neither  of  the  issues  had  been  proved. 

3d.  The  assignment  to  the  plaintiff  was  not  in  writing, 
and  therefore  was  invalid. 

The  motion  was  denied  and  the  defendant's  counsel 
excepted.  The  defendant's  counsel  requested  the  court  to 
charge  the  jury  that  the  plaintiff  could  not  recover  unless 
he  proved  an  express  contract  between  K.  &,  B.  and  the 
defendant,  and  that  such  contract  could  be  made  only  by 
the  directors  acting  as  a  body,  or  by  some  person  to  whom 
they  had  delegated  a  power  to  make  a  contract.  That  the 
defendants  could  not  be  charged  on  an  implied  contract. 
That  there  was  no  evidence  that  Cheney  or  Bacon,  two  of 
the  directors,  jointly  or  individually,  were  authorized  hy 
the  defendant  to  make  any  contract  with  K.  &  B.,  and 
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that  their  acts  and  admiauons  are  insufficient  to  charge  the 
defendant 

The  coort  charged  in  substance  that  the  plaintiff  could 
not  recover  on  the  special  contract,  unless  he  proved  an 
express  contract  between  K.  A  B.  and  the  bank  to  do  the 
work  at  the  price  named.  That  the  defendant  could  only 
contract  by  resolution  of  its  board  of  directors,  or  by  its 
officers  acting  within  the  scope  of  their  authority.  But 
that,  if  no  express  contract  was  proved  to  employ  K.  A  B. 
and  pay  them  the  $1,000,  a  contract  might  be  implied  from 
the  request  of  the  bank,  or  its  officers,  to  K.  &  B.  to  do 
the  work.  And  upon  the  performance  of  services  in  pur- 
suance of  such  request,  and  the  subsequent  ratification 
thereof  by  the  bank,  the  bank  was  bound  to  pay  so  much 
as  the  services  were  reasonably  worth. 

The  defendant's  counsel  excepted  to  that  part  of  the 
chaise  in  which  the  jury  were  told  that  a  contract  might 
be  implied,  and  to  the  refusal  to  charge  as  requested.  The 
jury  found  for  the  plaintiff  $500,  for  which  sum  judgment 
was  rendered,  and  the  same  was  affirmed  at  a  general  term 
of  the  supreme  court  sitting  in  the  seventh  district,  and  the 
defendant  appealed. 

,  for  the  appellant. 

T.  0.  Montgomery^  for  the  respondent. 

Muixiy,  J.  Proof  was  given,  on  the  trial,  tending  to 
prove  an  express  contract  by  the  defendant  to  employ 
Eauffman  &  Bissel  as  architects  to  make  plans,  &c.,  for  the 
new  building,  and  to  pay  them  therefor  the  sum  of  $1,000. 
The  jury,  by  finding  for  the  plaintiff  $500  only,  must  have 
found  there  was  no  express  promise  to  pay  K.  &'R  $1,000, 
bat  they  have  found  an  agreement  to  employ  them;  that 
they,  K.  &  B.,  have  performed  services  for  the  defendant, 
and  that  such  services  are  reasonably  worth  $500.    It  is 
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not  necessary,  in  order  to  charge  a  corporation  for  services 
rendered,  that  the  directors,  at  a  formal  meeting,  should 
either  have  formally  authorized  or  ratified  the  employ- 
ment. For  many  purposes  the  officers  and  agents  of  the 
corporation  may  employ  persons  to  perform  services  for 
it,  and  such  employment,  being  within  the  scope  of  the 
agent  or  officers'  duty,  binds  the  corporation*  In  other 
eases,  if  an  officer  employs  a  person  to  perform  a  service 
for  the  corporation,  and  it  is  performed  with  ike  knowledge 
of  the  directors  and  they  receive  tbe  benefit  of  such  ser* 
vice  without  objection,  the  corporation  is  liable  upon  an 
implied  assumpsit.  {Danforth  v.  Schoharie  Turnpike  Co. 
18  J.  R.  227;  Dmn  v.  Rector  of  St.  Andrews,  U  id.  118; 
Juonff  Island  Railroad  Co.  v.  Marqimnd,  6  Legal  Obs. 
160;  Fister  v.  LaRue,  15  Barb.  323;  7  C)owen,  540;  » 
Eaige,  496;  17  N.  Y.  449;  22  Wend.  348;  20  Wend.  91; 
4  Cow.  646;  Angel  k  Ames  on  Corp.  §^  7,  8.)  There  was 
aofficient  evidence  to  authorize  the  verdict. 

Sundry  objections  were  made  to  the  evidence  of  the 
n^itnesa  Potter,  taken  on  commission.  It  appeared  that  he 
had  entered  into  a  contract  with  the  defendant  to  build  the 
foundation  of  the  new  building,  and  perform  other  work 
connected  therewith;  and,  in  his  answers  to  some  of  the 
interrogatories,  he  spoke  of  the  contract,  and  it  was  objected 
that  the  contract  should  have  beeil  produced.  The  inter- 
rogatories did  not  call  for  the  terms  of  such  contract,  nor  do 
they  even  mention  a  contract.  The  witness,  in  stating  his 
connection  with  the  building,  spoke  of  his.  contract,  but 
did  x^oi  give,  nor  propose  to  give,  the  terms  of  it^  TherQ 
was  no  ground  whatever  for  the  objection,  and  it  was  pro*, 
perly  overruled. 

The  same  witness  was  asked  whether  he  had  seen  plans 
and  specifications  made  by  K,  k  B.  He  replied  that  he 
bad.  The  defepdant's  counsel  objected  that  the  papers 
should  be  produced,  and  this  objection  was  overruled. 
The  witness  Bissel  testified  that  the  plans,  ^.,  were  left 
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with  some  of  the  officers  of  the  bank,  and  the  architect 
employed  after  K.  &  B.  were  discharged  used  some  of  them. 
The  judge  might  well  presume  the  papers  in  the  defend- 
ant's custody;  and  if  so,  the  bringing  of  the  suit  was  su^ 
ficient  notice  to  produce  them.  These  objections  were 
pn^erly  oyerruled. 

The  defiendant  moved  for  a  uon-auit  on  seTeral  groundSy 
all  of  which  are  disposed  of  by  the  legal  propositions 
above  advanced,  except  one,  and  that  is,  that  the  assig^• 
meat  from  E.  &  B.  to  the  plaintiff,  being  without  writings 
was  void. 

A  chose  in  action  might  at  law  be  assigned  without 
writing,  so  a£  to  enable  the  assignee  to  enforce  tho  debt  or 
demand  assigned  in  the  name  of  the  Assignor,  if  there  was 
a  valuable  consideration  and  a  delivery  of  the  thing  assigned. 
{Ford  V.  8tiuirt,  19  J.  R  342;  JBriffffs  v.  Dorr,  19  J.  R. 
95^;  Pre&eoU  v.  Ball,  17  J.  R.  284.)  Such  an  assignmoife, 
in  equity,  enabled  the  assignee  to  sue  in  his  own  name.     « 

A  book  debt  is  a  chose  in  action  and  assignable;  (Dix  v. 
Cobb  J  4  Mass.  508;)  and  may,  like  any  other  chose  in 
action,  be  assigned  by  parol.  {Jone8  v.  Witter,  13  Masft 
804;  Brigga  v.  Dorr,  id.  95,  and  cases  cited;  2  Cases  in 
Chancery,  7,  37;  Dunn  v.  8dh  IS  Mass.  485.) 

Under  the  code,  an  assignment  valid  as  an  equitable 
asstgnment  is  equally  valid  at  law.    (Code,  §  111.) 

The  charge  was  right,  and  the  judgment  must  therefore 
be  affirmed,  with  costs. 

All  tiie  judges  concurring,  judgment  affirmed. 
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Charles  Butler,  survivor,  &c.  v.  Davbo  Golden  Murbat 
and  others. 

The  master  of  a  vessel  is  for  most  purposes  the  agent  of  the  owner  of  the 
ship  or  cargo;  but  that  agency  does  not  extend  to  a  sale  of  either,  unless 
there  is  a  necessity  at  the  time  for  so  doing. 

As  to  the  degree  of  the  necessity  which  must  be  shown  to  have  existed;  in 
order  to  justify  a  sale  of  the  ship  or  cargo. 

In  order  to  Justify  the  sale  of  a  cargo  at  an  intermediate  port,  several  things 
must  concur :  Ist.  There  must  be  a  necessity  for  it  arising  from  the  nature 
or  condition  of  the  property,  or  from  an  inability  to  complete  the  voyage 
by  the  same  ship,  or  to  procure  another.  2d.  The  captain  must  have  acted 
in  good  faith.  8d.  He  must,  if  practicable,  consult  with  the  owner  before 
seUing. 

Where  there  is  a  question  for  the  jury,  on  the  facts  as  to  the  necessity  for 
a  sale  of  the  cargo,- the  court  should  submit  the  case  to  the  jury,  instead 
of  ordering  a  verdict  for  the  plaintiff. 

And  if  the  jury  should  believe  from  the  testimony,  that  judging  from  the 
.condition  of  the  cargo  at  the  port  where  sold,  it  could,  if  re-shipped  by 
any  vessel  and  sent  to  its  port  of  destination  within  a  reasonable  time,  bo 
so  damaged  as  to  be  practically  valueless,  the  master  in  an  action  against 
him  to  recover  the  value,  will  be  entitled  to  a  verdict. 

And  where  the  master  of  a  vessel  conveying  a  cargo  of  hides,  found  the 
cargo  at  an  intermediate  port,  to  be  in  a  bad  and  perishing  condition,  and 
summoned  three  respectable  men,  dealers  in,  and  shippers  of  hides,  to 
examine  the  cargo,  and  declare  what  it  was  proper  for  him  to  do,  under 
the  circumstances,  who  advised  a  sale,  and  the  hides  were  sold  accord- 
ingly. Held,  that  although  this  advice  was  not  conclusive,  yet  that  it 
should  be  taken  into  consideration  by  the  jury  in  determining  the  question 
as  to  the  necessity  of  a  sale,  and  was  entitled  to  very  considerable  weight. 

Appeal  from  the  Superior  Court  of  the  city  of  JNew  York. 
This  action  was  commenced  by  N.  Eog^rs  &  Co.,  against 
D.  Golden  Murray  and  others,  owners  of  the  schooner 
Pedee,  to  recover  the  value  of  a  quantity  of  hides  shipped 
on  board  the  Pedee,  at  Aspinwall,  consigned  to  the  plain- 
tiffs at  New  York.  The  defendants  set  up,  that  the  vessel 
having  been  forced  to  put  into  the  port  of  Carthagena, 
in  distress,  the  hides  were  discovered  to  be  in  a  perish- 
ing condition,  and  that  the  master,  acting  in  good  faith, 
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and  in  the  exercise  of  a  sound  discretion,  to  prevent  further 
loss,  had  ordered  them  to  be  sold  at  auction;  and  that  they 
were  so  sold;  and  that  the  defendants  had  tendered  the 
proceeds  to  the  plaintiflSs.  after  deducting  certain  amounts 
due  for  general  average  and  expenses.  The  issues  came 
on  to  be  tried  before  Justice  Slossox,  and  a  jury,  on  the 
28th  day  of  May,  1857,  and  a  verdict  was  rendered  for 
the  defendants.  The  plaintiffs  appealed  to  the  general 
term,  where  the  judgment  was  reversed  and  a  new  trial 
ordered,  on  the  ground  that  the  verdict  was  not  only 
against  evidence,  but  should  have  been  for  the  plaintiffs. 
The  cause  was  again  tried  before  Justice  Slosson  and  a 
jury,  on  the  8th  day  of  February,  1859,  and  that  judge 
charged  the  jury,  that  pursuant  to  the  decision  at  general 
term,  they  must  find  for  the  plaintiffs,  and  the  only  ques- 
tion for  them  to  decide,  was  the  amount  of  damages.  The 
jury  found  a  verdict  for  the  plaintiffs  for  $881.38.  Judg- 
ment being  entered,  the  defendants  having  taken  excep- 
tions to  the  charge,  appealed  to  the  general  term,  where 
the  judgment  was  affiimed  October  25th,  1859.  From 
that  judgment  the  defendants  appealed  to  this  court. 

The  facts  substantially  are  that  the  schooner  Pedee,  be- 
longing to  the  defendants,  sailed  from  the  port  of  Aspin- 
wall  for  New  York,  via  the  port  of  St.  Jago  de  Cuba,  on 
the  6th  day  of  July,  1855,  having  on  board  a  cargo  of 
hides  and  skins,  old  iron,  copper,  rigging  and  ivory  nuts. 
The  plaintiffs  held  a  bill  of  lading  for  part  (about  one-half) 
of  the  hides  and  skins,  the  iron,  copper  and  rigging  shipped 
by  A.  M.  Price  &  Co.,  and  another  bill  of  lading  for  the 
ivory  nuts  shipped  by  E.  Duckworth  &  Co.  The  schooner 
was  well  manned  and  equipped.  On  the  second  day  out  from 
port,  the  first  mate  was  taken  sick  with  the  Chagres  fever, 
and  within  two  or  three  days  the  master,  Captain  James 
T.  Garr,  the  second  mate,  and  the  rest  of  the  crew,  were 
taken  down  with  the  same  disease. ,  The  two  mates  and 
one  of  the  crew  died.    The  master  and  the  rest  of  the 
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crew  were  unable,  from  sickness,  to  navigate  the  vessel, 
and  for  nearly  sixty  days  she  was  almost  entirely  ai  the 
mercy  of  the  wind  and  waves.  About  the  51st  of  July 
she  was  blown  ashore  near  Darien  on  the  coast  of  the 
Spanish  Main,  and  considerably  iryur/ed,  losing  her  false 
keel,  spars,  ifec.  On  the  Ist  of  September  she  got  into  the 
poi*t  of  Carthagena,  distant  some  five  hundred  miles  from  As- 
pinwall,  in  distress.  Upon  her  arrival  it  was  discovered 
that  the  hides  and  skins  were  overrun^  and  being  eaten  up 
and  destroyed  by  worms  and  bugs,  which  attack  hides  in 
tropical  climates,  A  survey  of  the  hides  was  called  by  the 
master,  acting  under  the  advice  of  the  United  States  Consul. 
This  survey  was  made  by  three  respectable  American  mer- 
chants, who  declared  and  reported  that  the  hides  and  skins 
were  generally  very  much  injured  by  worms,  that  a  great 
portion  of  them  Were  so  much  eaten  up  as  to  be  almost 
valueless,  and  that  in  their  opinion  none  of  the  hides  and 
skins  could  be  taken  to  New  York,  and  that  they  ought  to 
be  sold  "  on  account  of  whom  it  might  concern,  in  order 
to  save  further  loss.''  The  master,  acting  under  the  survey 
and  under  the  advice  cf  the  Consul,  and  having  taken  the 
opinions  of  respectable  merchants  engaged  in  the  trade, 
and  knowing  the  condition  of  the  hides;  considering  them 
as  penshing;  that  he  was  unable  to  take  them  into  his  own 
vessel  as  they  would  be  utterly  destroyed;  and  unable  to 
tra^isship  them  to  be  forwarded  by  another  vessel,  as  they 
could  not  be  transshipped  unless  they  were  first  cleaned 
and  dressed;  and  as  he  had  no  funds  for  this  purpose,  and 
had  not  necessary  facilities  for  so  doing,  and  had  no  skill 
or  experience  in  such,  business,  and  as  there  was  much, 
doubt  of  the  propriety  of  his  attempting  the  experiment, 
he,  after  having  the  hides  cleaned  as  well  as  he  could, 
ordered  them  to  be  sold  at  public  auction.  Due  and  amplo 
notice  of  the  sale  was  given,  and  the  hides  and  skins  were 
sold  by  the  government  auctioneer  at  the  Arsenal  wharf 
at  Carthagena,  on  th^  27th  day  x)f  October,  1855.    After 
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tke  sale  a  letter  was  received  by  Foster  k  Horner,  at  Car> 
thageaa,  from  E.  Duckworth,  the  shipper  at  Aspiu^wall  of 
the  ivory  nats  consigned  to  the  plaintifis,  and  also  a  partner 
of  A.  M.  Price,  the  shipper  of  the  hides,  expressing  his 
satisfaction  that  the  hides  were  to  be  sold,  and  requesting 
them  to  look  after  the  hides,  &c.  The  liides  and  skins  of 
the  plaintifis  broaght  $344.66,  The  defendants  having 
deducted  general  average  on  the  entire  shipment  to  the 
plaintiff,  including  the  ivory  nuts,  iron,  &c.,  tendered 
the  balance  to  the  plaintiflb  before  action  brought  The 
hides  and  skins  were  purchased  by  Messrs.  Foster  A 
Homer,  American  merchants  at  Carthagena,  and  after  being 
thoroughly  beaten,  cleaned,  immersed  in  sea-water,  Ac, 
were  shipped  by  the  brig  Abrasia  to  New  York,  and  were 
there  sold,  February  2d,  1856,  at  private  sale,  for  about  nine 
hundred  dollars,  fdfter  deducting  charge^.  The  schooner 
Bedee  was  repaired,  left  Carthagena  on  the  21st  of  Novem- 
ber, 1855,  and  sailed  to  St.  Jago  de  Cuba,  and  thence  to 
New  York,  where  she  arrived  March  3d,  1866. 

John  Sherwood^  for  the  appellants. 

L  The  general  rules  of  law  applicable  to  this  case  are 
perfectly  well  settled  that,  in  cases  of  necessity,  the  master 
is  by  law  created  the  agent  of  all  parties  concerned<<^the 
owners  of  the  cargo  as  well  as  of  the  vessel.  His  acts, 
done  under  these  circumstances,  in  the  exercise  of  a  sound 
discretion,  are  binding  upon  all  parties  in  interest.  (The 
Gratitudine,  Sir  Wm.  Scott,  3  Rob.  Ad.,  Phila.  ed.  211— 
other  editions  240;  Miston  v.  Lord,  1  Blatch.  C.  C.  R.  354.) 
That  where  the  cargo  is  perishable  and  perishing,  so  that 
it  will  become  worthless,  it  is  the  duty  of  the  master,  exer- 
cising in  good  faith  a  sound  discretion,  in  the  absence  of 
instructions  from  the  shipper,  to  sell  the  cargo,  and  the 
owners  of  the  vessel  will  be  discharged  from  all  liability. 
(The  Gratitudine,  supra;  Miston  v.  Lord,  supra;  The  Ann 
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D.  Kichardson,  1  Blatch.  C  C.  R.  458;  and,  especially. 
Smith  V.  Martin^  opinion  of  Chief  Justice  TiLOiiMAiff,  6 
Binney,  266.)  See,  also,  1  Arnold  on  Insurance,  page  187, 
showing  distinction  between  the  English  and  American 
cases;  that,  by  the  American .  law,  not  only  the  right  of 
selling  perishable  cargo  is  conceded,  but  the  duty  is  en- 
joined upon  the  master.  (See  also  Jordan  v.  The  Warren 
Ins.  Co.,  1  Story  C.  C.  E.  352-3.)  That  though  the  cargo 
may  have  been  delivered  at  its  destination  in  specie,  still, 
if  it  would  have  become  worthless,  it  is  the  duty  of  the 
master  to  sell.  {Jordan  v.  WaiTen  Ins.  Co,,,  supra;  2 
Smith's  Leading  Cases,  695-6.)  Nor  need  the  necessity  be 
actual  in  order  to  justify  the  master  in  making  the  sale. 
The  necessity  must  be  estimated  and  determined  from  all 
the  facts  then  within  his  means  of  knowledge..  This  is 
enough,  though  subsequent  events  prove  that  the  cargo 
might  have  arrived  with  safety  at  the  port. of  destination. 
(1  Parsons  on  Contracts,  66,  and  cases  cited;  The  Barque 
Gentleman,  1  Blatch.  C.  C.  E.  201;  Smith  v.  Martin^  sup.; 
JMaas  V.  The  Schooner  Pedee,  sup.)  A  sm^vey  by  compe- 
tent surveyors  is  the  most  important  element  in  determining 
the  character  of  the  emergency,  and,  especially,  the  good 
faith  of  the  master.  (The  Henry,  1  Blatch.  &  Howland, 
465.)  The  opinions  of  respectable,  reliable  merchants, 
engaged  in  business  at  Carthagena,  who  saw  the  hides  and 
knew  the  circumstances  of  the  case,  to  establish  the  good 
faith  and  proper  exercise  of  discretion  on  the  part  of  the 
master,  are  entitled  to  the  greatest  weight.  {Fenwick  v. 
Bell,  1  Car.  &  Kir.  312;  1  Phil,  on  Ev.  290.)  The  testi- 
mony relating  to  the  sickness  of  the  master  and  crew,  ou 
her  voyage  from  Aspinwall  to  Carthagena,  was  proper  to 
show  the  character  of  the  emergency,  the  necessity  that 
occasioned  the  injury  to  the  vessel,  and  the  necessity  for 
seeking  the  port  of  Carthagena.  And  further,  to  show  the 
distress  that  resulted  in  the  loss  for  which  the  defendants 
seek  to  recover  the  proportion  of  general  average.    And 


Jaa'y,  1864.]  Bctleb  v.  Murbat.  93 

Argument  for  Appellants.  * 

80  of  the  testimony  in  respeet  to  the  condition  of  the  vessel 
and  difficulties  of  the  voyage  before  her  arrival  at  Cartha- 
gena. 

II.  The  questions  then  being,  whether  there  was  a  neces- 
sity for  the  sale  of  the  hidei^,  according  to  the  facts  as  they 
appeared  at  Carthagena,  whether  the  master  acted  honestly 
and  in  good  faith,  and  whether  he  exercised  prudence  and 
sound  discretion  in  taking  the  course  he  did;  the  judge 
at  the  trial  should  have  submitted  those  questions  to  the 
jury.  The  judge  directed  the  jury  to  find  for  the  plain- 
tifis,  only  leaving  them  to  determine  the  question  of  the 
amount  of  damages.  The  defendants'  exceptions  to  this 
ruling  were  well  taken.  These  questions  are  questions  of 
fact  for  the  jury  to  determine.  {Smith  v.  Martin^  9upra.) 
Questions  of  necessity,  of  negligence,  of  care  and  dili- 
gence, and  of  the  prudence  and  discretion  to  be  exercised 
by  the  master  of  the  vessel,  are  questions  to  be  submitted 
to  a  jury.  {Aymar  v.  Astor^  6  Cow.  266;  Patrick  v.  HfH- 
lett,  1  J.  R  241;  Moore  v.  Westervelt,  21  N.  Y.  R  103; 
Bill  V.  Smith,  2  J.  R.  98;  Sherwood  v.  Rvggles,  2  Sand. 
58;  Child  v.  The  Sun  Mutual  Insurance  Company,  3  Sand. 
26;  Mintum  v.  Allen,  3  Sand.  50 — approved  on  appeal,  8 
Selden,  220.)  To  admit  a  positive  instruction  to  find  for  a 
particular  party,  is  allowable  only  where  the  evidence 
leaves  no  reasonable  doubt  of  the  facts  in  issue.  {St.  John 
V.  The  Mayor  of  New  York,  6  Duer,  315-17.)  To  war- 
rant  an  unqualified  direction  at  the  trial  -in  favor  of  one  or 
the  other  party,  the  evidence  must  be  undisputed,  or  the 
preponderance  must  be  so  strong  as  to  admit  of  no  reason- 
able doubt.  {Crawford  v.  Wihon,  4  Barb.  504-18;  Rich 
v.  Rich,  16  Wend.  663.)  Negligence  is  in  all  instances  a 
question  of  &ct,  and  it  is  only  where  a  question  of  fact  is 
entirely  free  from  doubt,  that  the  court  has  a  right  to  at)ply 
the  law  without  the  action  of  the  jury.  {Bernhardt  v. 
Rensselaer  c6  Saratoga  Railroad  Company,  32  Barb.  165- 
9— approved  in  the  court  of  appeab,  23  Howard  Pr.  166.) 
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To  determine  wbat  a  man  of  ordinary  cape  and  pilidenoe 
would  do  nnder  circumstanoes  involviAg  more  Or  less  Con- 
jecture, is  a^  question  which  can  only  be  settled  by  a  jury. 
(Same  case;  Harria  v.  The  Northern  Indiafta  H,  R.  Co.,  20 
N.  y.  R.  232;  Mangcm  v.  Brooklt/n  City  R.  R.  Co.,  36  Barb- 
280;  WtUiams  v.  Vanderbih,  29  Barb.  604— affirmed  on 
appeal  December,  1863.)  The  evideace  in  this  cds^  is 
contradictory.  Ist.  As  to  the  actual  peri^ability  of  hides 
attacked  by  worms.  2d.  As  to  the  tmi^  condition  of  the 
hides  at  Carthagena*  3d.  As  to  the  tru^  Ability  of  the 
master  to  raise  funds-  to  cure,  clean  and  trasBhip  the  hide6. 
in.  If  there  is  no  contradiction  upon  tbes6  points,  the 
jury  should  have  been  directed  to  find  for  the  defendaUts. 
The  evidence  of  what  occurred  at  Carthagenfll  wduld  havd 
authorized  that  direction,  'certainly,  if  the  evidence  of  sub* 
Sequent  events  had  been  disregarded.  The  court  cannoti 
for  the  purpose  of  directing  a  verdict  for  the  pluintiffi, 
assume  that  the  defendants'  witnesses  are  not  to  be  believed. 
{MerriU  v.  Lyotif  3  Barb.  110.)  The  court  beloi*^  Would 
not,  unless  they  disbelieved  most  of  the  witnesses,  or  otei"- 
looked  their  ^testimony,  have  found  facts  which  would 
cuthorize  the  direotion  given  to  the  juiy. 

J.  Edgar^  for  the  respondents* 

'  L  The  master  possessed  no  authority  to  sell  the  goods, 
on  account  of  their  perishable  nature^ 

1.  The  posi^ibility  of  the  hides  becooafng  valueless  frodi 
bugs,  was  a  danger  inherent  to  their  ilature,  and  not  a  dan« 
ger  of  the  sea.  It  was  a  ^danger  assumed  by  th6  owners 
of  the  hides  when  they  were  shipped,  add  f6l^seen  by  the 
master;  and  it  was  the  duty  of  the  master  to  preserve 
them  as  well  as  possible  by  thd  m^anfr  within  his  reach, 
and  deliver  them  in  sp€K>ie  to  the  con^fignees  according  to 
the  bill  of  lading.  {JSliiott  v.  RUseell,  10  John.  R.  p.  1; 
Kenqp  Vv  OovfflUr]/,  11  John.  107}  MoJfOmt  V.  Smrs^  21 
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Wend.  190;  Potsotisy.  Hardy y  UWend.  215;  DeMoUy. 
Latatvay,  id.  226;  Gcl^d  v.  BtU,  2  Hill,  623;  Van  Natta 
y.  The  MUual  Secmnty  Insurance  Co.,  2  Sand.  S.  C.  R  490] 
Rirk  Gentlemao,  1  Olcotfs  Ad.  R  110;  Hazard's  Admins 
i^trator  y.  New  JEngland  Mutual  Ins.  Co.^  8  Peters  (tJ.  S.) 
Sep.  537.) 

2.  He  could  not  be  certain  that  they  trould  prove  a 
total  loss  to  the  owners,  if  (^rried  further,  and  it  was  not 
within  his  pi'oyince  or  duty  to  decide  that  the  interest  of 
the  owners  wmild  be  promoted  by  a  sale  at  Carthagena. 
(See  case  of  Ann  D.  Richardson,  1  Abbott's  Admiralty 
Rep.  499,  [506].) 

8.  Such  a  doctrine  would  give  the  master  a  wide  field 
for  speculating  with  his  cargo,  which  it  is  his  duty  only  to 
protect  and  transport. 

n.  But  if  the  master  could,  in  any  event,  be  justified  ill 
selling  the  goods  on  account  of  their  perishing  conditio^, 
then  the  necessity  for  such  a  sale  on  that  account  must 
be  proved  to  have  been  absolute;  and  if  it  afterwards 
appeared  that  no  such  absolute  necessity  did  exist,  then 
the  master  and  owners  of  the  vessel  are  liable  for  the  goodd 
so  sold.  In  this  case  no  such  necessity  did  exist.  (3 
Kent,  7th  ed.  222,  228;  13  Pickering,  543;  1  Abbott's 
Ad.  Rep.  499,  [806];  Myers  v.  Baymore,  10  Barr  [Pft.] 
Rep.  page  114.) 

1.  The  fact  that  the  hides,  after  the  sale,  arrived  in  New 
York  in  a  tolerably  good  condition,  considered  with  the 
reasons  given  by  the  master  and  surveyors  for  the  sale,  and 
the  actual  cost  of  cleaning,  afford  conclusive  evidence  that 
there  had  been  no  necessity  for  the  sale. 

2.  The  master  might  have  sold  a  part  of  the  hides,  if 
absolutely  necessary  to  raise  funds  to  clean  the  balance, 
but  he  had  no  authority  to  sell  the  whole. 

in!  It  was  the  duty  of  the  master  to  have  cleaned  the 
hides  and  brought  them  to  New  York  by  the  Pedee,  or  to 
have  forwarded  them,  if  possible,  by  6ome  other  vessel. 
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He  could  have  sent  them  to  their  place  of  destination  by 
the  Abrasia.  (Abbott  on  Shipping  [4th  American  ed.],  p. 
241  to  244;  Schieffelin  v.  New  York  Ins.  Oo.,  9  John.  p. 
21,  &c;  Treadwell  v.  Union  Insurance  Co.j  6  Cowen,  270; 
Palmer  v.  Lorillard^  16  John.  348;  Parsons  v  Hardy ^  14 
Wend.  215;  3  Kent's  Com.  213;  Saltus  v.  The  Ocean  Ins. 
Co.,  12  J.  E.  107.) 

IV.  If  the  master  had  re-shipped  the  hides  in  another 
vessel  for  New  York,  immediately  upon  or  shortly  after 
his  amval  at  Carthageua,  they  might  have  arrived  here 
before  the  time  they  were  actually  sold  at  Carthagena; 
and  the  defendants  have  not  shown,  as  /they  were  bound  to 
show  (see  9  John.  28),  that  such  reshipment  could  not 
have  been  made. 

V.  The  owners  of  the  vessel  are  liable  for  an  error  of 
judgment,  as  well  as  'misconduct  of  the  master,  although 
he  may  have  acted  in  good  faith.  (Angell  on  Com.  Car., 
\\  182,  185,  520;  3  Kent,  7th  ed.,  222,  223;  Purviance  v. 
Argus,  1  Dallas,  131,  184,  185.) 

VI.  The  superior  court,  at  general  term,  upon  the  first 
appeal,  having  decided  that  the  verdict  for  the  defendants 
at  a  former  trial  of  this  action  was  contrary  to  law  and 
evidence  (see  3  Bosworth,  357),  and  no  new  evidence  being 
adduced  upon  the  second  trial,  the  judge  was  right  in 
directing  a  verdict  for  the  plaintiff,  as  a  legal  result  of  the 
facts  proved,  and  leaving  only  the  question  of  the  amount 
of  damage,  less  general  average,  &c.,  to  the  jury.  The 
case  was  fairly  submitted  to  the  jury,  as  far  as  they  had 
any  province' in  the  matter.  Besides,  there  was  no  conflict 
of  evidence,  and  no  dispute  about  the  facts  of  the  case, 
except  as  to  the  amount  of  damage,  and  therefore  the  con- 
clusion to  be  drawn  from  these  facts  was  a  question  of  law. 
{Pratt  V.  Foote,  5  Seld.  463.) 

Vn.  If  the  judge  had  stated  to  the  jury,  at  the  second 
trial,  the  determination  of  the  court  at  general  term  upon 
this  first  appeal,  but  had  left  it  with  them  to  find  other- 
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wiaCf  it  would  have  been  error;  and  if  the  jury  had  then 
again  found  for  the  defendants,  the  court  again,  on  appeal, 
would  have  ordered  a  third  trial,  as  a  new  trial  will 
always  be  ordered  where  the  jury  '*  manifestly  disregard 
the  determination  of  the  court."  The  chance  of  such  a 
delay  in  bringing  the  action  to  a  conclusion  was  properly 
avoided  by  the  direction  of  the  judge  to  the  jury  at  the 
second  trial.  But  if  the  direction  of  the  judge  to  the  jury 
was  erroneous,  and  this  court  see  that  the  verdict  was  such 
as  should  have  been  found  from  the  facts  proved,  after  a 
proper  charge,  then  the  verdict  should  not  be  disturbed. 
It  is  enough  for  the  court  to  see  that  justice  has  been  donci 
and  a  new  trial  will  not  be  granted,  where  it  should  pro- 
duce the  same  result. 

Vin.  None  of  the  defendant's  exceptions  are  well  taken, 
and  the  judgment  should  be  affirmed. 

MuLUN,  J.  The  master  of  a  vessel  is  for  most  purposes 
the  agent  of  the  owners  of  the  ship  and  cai^o;  but  that 
agency  does  not  extend  to  a  sale  of  either,  unless  there  is 
a  necessity,  at  the  time,  for  so  doing.  (Abbott  on  Shipping, 
365  H  seq.  in  notes.) 

The  degree  of  the  necessity  which  must  be  shown  to 
have  existed  in  order  to  justify  a  sale  of  ship  or  cargo  has 
been  differently  stated  by  different  judges  and  writers  on 
maritime  law.  In  1st  Parsons  on  Cont.  66,  it  is  said:  ^*He 
(the  master)  may  sell  the  property  entrusted  to  him  in  a 
ease  of  extreme  neeesstVy,  and  in  the  exercise  of  a  sound  dis- 
cretion. Nor  need  this  necessity  be  actual  in  order  to 
justify  the  master  and  make  the  sale  valid.  If  the  ship 
wa^  in  peril  which,  as  estimated  from  all  the  facts  within 
lus  means  of  knowledge,  was  imminent,  and  made  it  the 
most  prudent  course  to  sell  the  ship  as  she  was,  without 
further  endeavors  to  get  her  out  of  her  dangerous  position, 
this  i9  enough,  and  the  sale  is  justified  and  valid  although 
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the  purchasers  succeed  in  saving  her ^  and  events  prove  that 
tiiiis  might  have  been  done  by  the  master." 

In  2d  Smith's  Leading  Gases,  576,  the  author  of  the  notes 
toys,  "In  order  to  make  out  a  case  for  a  sale  without 
express  authority,  it  would  appear  necessary  to  show  that 
the  property  at  risk  has  been  placed  in  a  position  of  such 
imminent  darker  that  it  may  be  destroyed  or  materially 
injured,  before  recourse  can  be  had  to  those  to  whom  it 
belongs;  unless  the  intervention  of  other  means  is  resorted 
to  than  those  which  can  be  commanded  by  the  master/' 

Chancellor  Kent,  in  his  Commentaries  (vol.  3,  173,  4), 
says,  '^  But  if  the  voyage  be  broken  up  by  migovemable 
circumstances,  the  master  in  that  case  may  even  sell  the 
ship  and  cargo,  provided  it  be  done  in  good  faith  for  the 
good  of  all  concerned,  and  in  a  case  of  supreme  necessity 
which  sweeps  all  ordinary  iniles  before  it." 

Lord  Ellenborough,  in  Campbell  v.  Thompson  (2  E.  C. 
L«  480),  says,  '*  The  master  can  only  sell  the  cargo  in  case 
of  urgent  necessity." 

Abbott,  Chief  Justice,  in  Trumen  v.  East  India  Co.  (7 
E.  C.  L.  339),  says  there  must  be  an  apparent  necessity. 
In  the  same  case,  Batlet,  Justice,  says,  "  It  must  be  a  caido 
of  absolute  necessity."  Par*:,  J.,  in  Sheen  v*  McQregcr 
(8  E.  C.  L.  309),  says,  <'A  sale  can  only  be  made  in  a  case 
of  inevitable  necessity." 

In  Massachusetts,  the  court  says,  '*  there  must  be  a  neot^ 
sity^  or,  as  it  is  sometimes  expressed,  a  legal  neeessityf 
before  the  master  can  sell."  {Bryant  v.  Gommonu^lth 
Ins.  Co.,  13  Pick,  543,  551.) 

The  difficulty  lies  not  so  much  in  finding  the  rule  ad  in 
applyiug  it  in  a  given  case^ 

There  is  no  doubt  but  that,  in  order  to  justify  the  sale 
of  a  cargo  at  an  intermediate  port,  several  things  must 
concur. 

1.  There  must  be  a  necessity  for  it,  arising  eiihev  from 
the  nature  or  condition  of  the  property,  or  from  tlie  ina- 
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bility  to  complete  the  yoyage  by  the  same  ship  or  to  pro* 
cure  iHK>ther» 

2.  The  captain  must  have  acted  in  good  faith. 

3.  He  must,  if  practicable,  consult  with  the  owner  before 
selling.  (Abbott  on  Shipping,  447  and  notes;  The  New 
Eng.  Ins.  Co.  v.  Brig  Sarah,  18  Peters,  387;  Bryant  v. 
CammoHteeakh  Im.  Co.,  13  Pick.  543.) 

No  question  as  to  the  good  faith  of  the  captain,  or  of  his 
inability,  under  the  circumstances,  to  consult  with  the 
owners,  is  raised.  But  it  is  insisted  that  a  necessity  for  the 
sale  is  not  proved,  for  two  reasons:  1st.  Because  the  pro-, 
perty,  although  injured,  could  by  a  moderate  outlay  hava^ 
been  put  in  order  so  as  to  be  carried  to  New  York  without 
further  material  ii^ury;  and  2d.  The  master  should  have 
sent  forward  the  property  by  another  vessel. 

Neither  the  master  nor  owners  were  answerable  for  the 
delay  which  had  occurred  after  leaving  Aspinwall.  It  was 
caused  by  a  visitation  of  Providence,  against  which  human 
foresight  could  not  guard. 

The  damage  to  the  hides  arose  from  their  own  inherent 
properties  and  the  heat  of  the  climate  in  which  the  voyage 
was  made.  Before  unloading  the  hides  at  Carthagena,  the 
worms  that  caused  the  damage  were  discovered  on  the  deck 
of  the  vessel — ^when  the  hides  were  taken  from  the  hold 
and  put  on  the  deck — the  hair  was  found  eaten  off  and 
holes  eaten  in  them;  and,  if  permitted  to  remain  in  the 
vessel,  it  is  not  denied  but  that  they  would  have  been 
utterly  ruined.  The  captain  caused  them  to  be  beaten 
while  on  the  deck,  which  it  is  shown  is  one  means  of 
removing,  in  whole  or  in  part,  the  vermin  that  was  causing 
the  injury.  The  vessel  was  found  not  to  be  in  a  condition 
to  continue  the  voyage,  and  another  ship  might  have  been 
procured  to  carry  the  hides  to  New  York,  as  the  purchasers 
of  them  at  the  master's  sale  chartered  a  vessel  which 
brought  them  to  Now  York. 

If  the  hides  were  then  in  a  condition  which  justified  a 


100  BUTLBR  V.  MUEEAT.  .  [Ct.  ofAp. 

Opinion  of  MuLiiir,  JT. 

Bale  in  order  to  prevent  total  loss,  it  would  Geem  to  follow 
that  it  would  have  been  folly  to  have  hired  another  vessel 
to  bring  to  New  York  property  that  would  be  ruined  before 
it  arrived. 

The  question  then  comes  to  this:  Was  the  master  justi- 
fied in  selling  the  property  at  Carthagena?  or,  in  other 
words,  was  the  condition  of  the  property  such  that  it  was 
necessary  to  sell  it  in  order  to  prevent  a  total  loss?  It 
does  not  appear  that  the  captain  had  any  acquaintance  with 
the  means  of  preventing  injury  to  hides  by  vermin,  other 
than  is  possessed  by  every  person  in  the  community.  He 
was  called  on  to  deal  with  the  property  as  it  then  was, 
without  any  peculiar  skill  as  to  the  best  mode  of  protection 
or  cure.  It  was  quite  obvious  the  property  must  be 
removed  from  the  hold,  and  the  master  did  it.  Beating 
the  hides  was  a  mode  in  which  the  worms  could  be  removed 
for  the  time  being,  and  that  was  done.  There  is  no  evi- 
dence that  the  master  knew  that  washing  in  sea  water  would 
be  any  greater  protection  than  the  means  he  had  already 
employed.  Under  these  circumstances,  he  summoned  three 
respectable  men,  dealers  in  hides  and  the  shipment  thereof 
from  Aspinwall  to  Carthagena  and  from  the  latter  place  to 
New  York,  to  examine  the  hides  and  declare  what  it  waa 
proper  for  him  to  do  under  the  circumstances.  They 
advised  a  sale,  and  the  hides  were  sold,  and,  as  witnesses, 
they  swear  that  the  advice  was  given  in  good  faith.  This 
advice  was  not  conclusive;  but  the  question  is  whether,  on 
view  of  the  facts  then  known  to  the  parties,  it  was  appa- 
rently necessary  to  sell  the  hides.  The  remarks  of  Paricbr, 
Ch.  J.,  in  Gordon  v.  Massachusetts  Fire  and  Marine  Insu- 
rance Oo.  (2  Pick.  263),  in  regard  to  the  weight  which 
should  be  given  to  a  survey  of  a  vessel  made  after  injury, 
in  order  to  determine  what  it  is  the  duty  of  the  toaster  to 
do  with  her,  applywith  great  force  to  the  point  under 
consideration.  He  says,  when  a  vessel  has  been  so  far 
injured  by  a  peril  of  the  sea  as  to  make  a  survey  necessary, 
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and  the  master,  with  perfect  good  faith,  calls  such  a  sur* 
Tey,  and  the  persons  appointed  to  take  it  are  competent  in 
point  of  skill  and  wholly  disinterested,  and  they,  after  a 
foil  and  sufficient  examination  of  the  vessel,  find  her  essen> 
tially  injured,  and  come  to  a  fair  conclusion  that,  from  the 
high  price  of  materials  and  of  labor,  or  the  difficulty  of 
procuring  them,  the  expense  of  repairing  will  be  more  than 
the  worth  of  the  vessel  after  she  is  repaired,  and  therefore 
they  advise,  for  the  interest  of  all  copcemed,  that  the  ves- 
sel be  sold, — ^in  such  a  state  of  things  as  this,  it  seems  to 
me  that  a  moral  necessity  is  imposed  on  the  captain  '*  to  act 
according  to  their  advice."  The  jury,  in  passing  on  the 
question  of  necessity,  must  take  into  consideration  the 
opinion  of  these  persons  thus  called  on  to  aid  the  master 
by  their  advice,  and  that  opinion  is  entitled  to  very  con- 
siderable weight.  ^'If,"  say  the  court  in  the  opinion  juM 
cited,  '*they  acted  fairly  and  the  captain  acted  fairly,  his 
acts,  in  conformity  with  their  opinions,  will  be  justified 
unless  it  shall  be  made  to  appear  by  those  who  contest  the 
loss  that  the  fiicts  on  which  they  founded  their  opinion 
were  untrue,  or  the  inferences  they  drew  from  those  facts 
were  incorrect;  and  the  burden  of  proof  should  be  on  those 
who  would  impeach  their  proceedings." 

But  it  is  said  that  the  persons  who  gave  the  opinion  that 
the  cargo  ought  to  be  sold,  assumed,  as  part  of  the  ground- 
work of  their  opinion,  that  the  hides  were  to  remain  on 
the  Pedee  and  be  carried  to  New  York  in  her,  instead  of 
being  sent  forward  by  another  vessel,  as  it  was  the  master's 
duty  to  do. 

The  survey,  as  it  is  called,  does  say  that  the  vessel, 
having  to  be  repaired  in  Carthagena,  aUd  then  go  to  St 
Jago  de  Cuba,  before  the  hides  could  reach  New  York,  it 
was  almost  certain  that^not  a  single  hide  would  arrive  at 
that  place.  But  in  the  evidence  of  these  witnesses  they  go 
much  further  than  this  survey,  or  rather  it  is  stated  as  their 
opinion  that  the  property  was  in  'such  a  condition  that  it 
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ought  not  to  have  been  re-shipped,  Horner  testifies  that 
it  was  his  opinion  that  the  hides  ought  to  be  sold.  Han»- 
bergh  says  the  sale  was  proper  and  neoeasary,  owing  to 
the  condition  of  the  hides;  Foster  that  a  large  portion  of 
the  hides  were  only  fit  for  glue — ^they  would  beoooie  worse 
daily  until  totally  destroyed.  Before  examining  the  hides 
be  thought  the  best  course  would  be  to  re-ship  them;  but, 
on  examination,  he  was  of  opinion  that  the  master's  only 
and  best  course  was  to  sell  them.  Sanchez,  one  of  the 
eurveyors,  testifies  that  the  re-shipment  inyolved  the  actual 
loss  of  the  hides.  Barros  says  the  hides  were  too  much 
damaged  to  be  kept  any  longer  without  danger  of  a 
total  loss. 

Other  witnesses  qualify  their  opinions  by  saying  that  the 
hides  would  be  a  total  loss  if  re-shipped  on  the  Pisdee,  to 
be  by  her  carried  to  New  York. 

I  have  referred  to  the  opinions  of  the  witnesses  to  show 
that  there  was  a  question  for  the  jury  on  the  fieusts,  as  to 
the  necessity  of  the  sale,  and  that  it  was  wholly  improper, 
in  view  of  this  evidence,  to  render  a  verdict  for  the  plain- 
tiff.  If  the  jury  should  believe,  from  the  evidence  of  the 
witnesses,  that,  judging  from  the  condition  of  the  hides  as 
they  were  when  found  on  the  wharf  at  Carthagena,  that 
if  re-shipped  by  any  vessel,  and  sent  to  New  York  within 
a  reasonable  time,  they  would  be  so  damaged  as  to  be 
practically  valueless  as  hides,  the  defendants  would  be 
entitled  to  a  verdict. 

Although  it  has  happened  that  the  hides  did  arrive  in 
New  York,  and  were  sold  for  a  much  larger  price  than 
that  received  in  Carthagena,  and  although  it  is  competent 
to  prove  those  facts,  and  for  the  jury  to  consider  them  in 
determining  the  question  of  necessity,  yet  the  question, 
after  all,  must  be  determined  upon  the  facts  existing  at  the 
time  when  the  sale  was  made. 

In  every  aspect  in  which  I  have  examined  the  case,  a 
case  is  presented  which  made  it  necessary  to  submit  it  to 
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the  jury;  and  because  it  was  not  done,  the  judgment  of 
the  supreme  court  must  be  reversed  and  anew  trial  ordered, 
costs  to  abide  event 

All  the  other  judges  concurring,  except  Weight,  J.,  who 
did  not  vote,  judgment  reversed. 
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Chakles  York  v.  Isaac  B.  Allen  and  others. 

It  is  extremely  doubtful  whether  one  commissioner  appointed  under  the  act 
of  the  legislature  **  authorizing  a  loan  of  moneys  to  the  citizens  of  this 
State/'  passed  April  11, 1808,  can  demand  the  principal  sum  due  on  a 
mortgage  given  to  the  commissioners,  so  as  to  put  the  mortgagor  in  default 
for  non-payment,  and  justify  a  sale  of  the  mortgaged  premises.  Per 
Wright,  J. 

But  it  is  very  clear  that  a  notice  and  sale  by  one  commissioner  only,  is  a 
nullity,  and  a  conveyance  executed  by  him  to  the  purchaser  at  such  sale 
a  void  act. 

In  1849  and  1850,  there  being  but  one  loan  commissioner  under  the  act  of 
1808,  in  the  county  of  Chenango,  the  person  appointed  in  1849  refusing  to 
qualify  or  act,  the  sole  commissioner  proceeded  to  notify  mortgagors  that 
the  payment  of  the  amount  due  on  their  mortgage  would  be  required 
Kovember  1, 1849.  On  that  day  he  caused  a  notice  to  bo  first  published 
of  a  sale  of  the  premises  embraced  in  such  mortgage  on  the  7th  of  Feb- 
ruary, 1850.  This  notice  was  signed  by  him  as  'Moan  commissioner," 
and  was  published  once  in  each  week  for  twelve  weeks.  On  the  day 
appointed  he  put  the  premises  up  at  public  auction,  and  sold  the  same  to 
B.,  the  highest  bidder,  and  afterwards  gave  him  a  deed  not  in  conformity 
with  the  statute,  and  not  having  the  seal  of  office  of  the  commissioners 
affixed,  nor  two  witnesses  thereto.  Heldf  that  the  whole  proceeding  was 
a  nullity;  the  sole  commissioner  having  no  authority  either  to  sell  or 

•  convey. 

It  is  the  commissioners  of  loans  in  their  corporate  capacity,  that  the  statute 
provides,  in  case  of  default  in  payment  of  principal  or  interest,  shall  be 
seized  of  an  absolute,  indefeasible  estate  in  the  lands,  &c.  mortgaged  to 
them;  they  are  required  to  give  the  notices  and  make  the  sale;  and  they 
only,  under  their  seal  of  office,  can  convey  to  the  purchaser. 

Where  a  grantor  covenants  in  his  deed  that  he  is  the  lawful  owner  of  the 
premises  conveyed,  and  that  the  same  are  free  from  all  legal  claims  and 
incumbrances  I  it  is  no  defence  to  an  action  to  foreclose  a  mortgage  given 
for  the  purchase  money,  that  the  premises  were  at  the  time  subject  to 
the  lien  of  a  loan  office  mortgage,  where  there  has  been  no  eviction  of 
the  purchaser,  or  disturbance  of  his  possession. 

If  there  is  any  breach  of  the  covenant  against  incumbrances,  the  purchaser 
has  his  remedy  by  action.  He  cannot  voluntarily  yield  up  the  premises 
to  one  having  no  title  thereto,  and  then  ask  that  his  equity  of  redemptiou 
•hall  not  be  foreclosed,  or  he  be  made  personally  to  respond  for  any  defi- 
ciency. 

Although  the  statute  declares  that  in  case  of  default  in  payment  of  a 
mortgage  to  loan  commissioners  when  demanded,  the  commissioners  shall 
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1m  teised  of  an  absolute ,  indefeasible  estate  in  the  lands,  Sec.,  Ibis  wilt 
Dol  entitle  them  to  maintain  ejectment  in  snch  a  case. 
Nor  does  the  statute  seem  to  contemplate  that  they  are  to  enter  into  and 
take  possession  of  the  lands,  until  after  a  failure  at  public  sale  to  obtain 
a  bid  or  the  amount  due  on  the  mortgage,  or,  having  obtained  such  bid, 
tltere  shall  be  an  omission  to  pay. 

Appeal  from  a  judgment  of  the  Supreme  Court,  modifying 
and  affirming  a  judgment  entered  on  the  direction  of  a 
single  judge  in  a  foreclosure  suit. 

On  the  19th  day  of  March,  1842,  the  plaintiff,  York,  and 
Esther,  his  wife,  for  the  consideration  of  twelve  hundred 
dollara,  executed  and  delivered  to  the  defendant,  Allen,  a 
deed  of  conveyance  in  fee  simple,  with  full  covenants  of  war- 
ranty, of.  the  lands  in  controversy  in  this  suit — the  grantors 
covenanting  among  other  things,  that  they  were  the  true 
and  lawful  owners  of  the  said  premises,  and  that  the  same 
were  free  from  all  legal  claims  or  incumbrances  whatever. 
In  consideration  of  said  deed,  and  the  covenants  therein 
contained,  the  defendant,  Isaac  B.  Allen,  executed  the  bond, 
and  he  and  defendant,  Betsey,  his  wife,  executed  the  moi*t- 
gage  mentioned  in  the  complaint,  for  the  whole  purchase 
money  of  said  premises;  which  mortgage  the  plaintiff  seeks 
to  foreclose.  On  the  13th  day  of  June,  1808,  one  Russel 
Steward,  the  then  owner  of  the  premise^,  and  through 
whom  the  plaintiff  derived  his  title,  executed  to  the  com* 
missioners  for  loaning  money  of  the  county  of  Chenango, 
a  mortgage  of  the  same  premises,  to  secure  the  payment 
of  the  sum  of  twenty-six  dollars  loaned  to  him,  Steward, 
by  said  commissioners.  This  loan  mortgage  was  a  valid 
and  subsisting  lien  upon  said  premises,  at  the  time  York's 
deed  to  Allen  bears  date.  In  February,  1850,  this  loan 
mortgage  wa»  foreclosed,  and  the  premises  sold  by  Laman 
Ingersoll,  Commissioner  of  Loans — ^there  being  but  one 
commissioner,  si  the  time — ^and  were  bid  off  by  the  defend- 
ant, Ansel  Brown,  for  the  sum  of  $43.88,  and  Ingersoll,  as 
commissioner,  executed  to  him  a  deed;  and  on  the  first  day 
of  April,  1850,  Brown  took  possession  of  the  premises 
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and  has  reniained  ib  po/^fteasioa  ever  since.  In  December, 
1851,  the  defendant,  Brown,  mortgaged  the  premises  in 
question  to  the  defendant,  Wells,  to  secure  the  payment 
of  $500,  York  never  has  paid,  or  offered  to  pay  the 
loan  mortgage,  but  seeks  by  this  suit  to  foreclose  the 
mortgage  given  by  the  defendants,  Allen  and  wife,  and  to 
make  Allen  pay  the  deficiency. — the  whole  amount  being 
some  $1800.  The  cause  was  tried  before  Justice  Maso;^, 
at  a  special  term  of  this  court,  held  in  Chenango  county, 
in  August,  1858,  and  the  plaintiff  had  judgment  for  the 
relief  demanded  in  the  complaint,  and  also  that  the  loaa 
mortgage  be  first  paid  out  of  the  proceeds  of  the  sale» 
The  defendants,  Allen,  Brown  and  Wells,  appealed  to  the 
general  term,  aind  in  May,  1859,  the  judgment  was  afiirmed, 
with  a  certain  modification  expressed  in  the  order  of  affirm- 
ance. The  defendants,  Allen,  Brown  and  Wells,  appealed 
to  this  court. 

JB.  Kl  Bowne^  for  the  appellant  Allen. 

8.  S.  Merrittf  for  the  appellants  Brown  and  Wells. 

TFI  Jfewion,  for  the  respondent. 

Wbioht,  J.  The  action  was  to  foreclose  a  mortgage 
given  in  March,  1842,  by  the  defendants,  Allen  and  wife, 
to  the  plaintiff,  to  secure  the  payment  of  the  sum  of  $1200 
in  six  annual  installments,  with  interest  annually  from  1st 
of  April,  1842.  The  mortgage  was  upon  two  parcels  of 
land;  the  one  of  principal  value  being  a  lot  described  as 
containing  twenty-five  acres  and  upwards.  Allen  paid  the 
interest  up  to  April,  1848,  and  a  part  of  the  principal,  bul; 
paid  nothing  afterwards.  Brown  and  Wells  were  madd 
defendants  as  claiming  to  have  some  interest  in,  or  lien 
upon  the  mortgaged  premises,  or  a  part  thereof,  which 
interest  or  lien  it  was  alleged  accrued  subsequently  to  the 
lien  of  the  x>laintiff 's  mortgage. 
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The  mortgaged  premises  were  sold  to  Allen  in  March, 
1842,  and  he  gave  back  to  the  plaintiff  his  bond  and  the 
mortgage  in  question  to  secure  the  payment  of  the  pur- 
chase  money.  In  April,  1850,  Allen  voluntarily  surrendered 
the  possession  of  the  twenty-fire  acre  lot,  parcel  of  the 
mortgaged  premises  to  the  defendant,  Brown,  the  latter 
daiffling  title  thereto  under  a  deed  from  one  Ingcrsoll,  as 
commissioner  for  loaning  moneys  in  the  county  of  Chenango, 
under  the  act  of  April  11,  1808,  entitled  "An  act  author- 
izmg  a  loan  of  moneys  to  the  cit]2ens  of  this  State."  It 
was  proved  that  the  amount  due  and  unpaid  on  the  defend- 
ant's bond  and  mortgage  was  $1607.82. 

Under  these  circumstances  it  is  difficult  to  perceive  what 
possible  defense  Allen,  the  mortgagor,  can  have.  It  is 
said  that  the  plaintiff  covenanted  in  his  deed  of  the  pre- 
mises that  he  was  the  lawful  owner  thereof,  and  that  the 
same  were  free  from  all  legal  claims  or  incumbrances  what- 
ever. But  snppose  he  did.  It  is  not  disputed  that  he  was 
seised  of  the  premises;  and  if  there  was  any  breach  of  the 
covenant  against  incumbrances,  the  defendant  had  his 
remedy  by  action.  He  could  not  voluntarily  yield  up  the 
premises  to  one  who,  it  will  be  seen  hereafter,  had  no  title 
whatever  thereto,  and  ask  that  his  equity  of  redemption 
shall  not  be  foreclosed,  or  he  made  personally  to  respond 
for  any  deficiency.  It  is  urged  that  the  commissioners 
could  have  maintained  ejectment  against  him  the  moment 
the  de&ult  in  the  non-payment  of  the  loan  olBce  mortgage 
occurred;  and  that  he  was  therefore  right  in  giving  up  the 
possession  to  save  himself  from  the  costs  of  a  litigation  at 
the  suit  of  the  commissioners,  in  which  he  was  sure  to  be 
beaten.    To  this  there  are  conclusive  answers. 

First.  It  is  by  no  means  clear  that  the  commissioners 
conld  have  maintained  ejectment  immediately  upon  th« 
dcfanit  occurring,  or  at  all.  The  act,  it  is  true,  provides 
that  in  case  of  default  in  payment  of  interest  or  principal, 
when  demanded,  the  commissioners  **  shall  be  seised  of  an 
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absolute  indefeasible  estate  iu  the  lands,  tenements  or  here- 
ditaments thereby  mortgaged  to  them,  their  successors  and 
assigns,  to  the  uses  in  this  act  mentioned."  (Laws  of  1808, 
chap.  216,  §  15.)  This  would  not  entitle  them  to  maintain 
ejectment;  although  the  mortgagor  would  have  no  legal 
title  that  he  could  directly  enforce  against  the  law  itself. 
The  uses  in  the  act  mentioned  are  to  sell  the  lands  at  pub- 
lic vendue,  after  notice  given,  to  the  highest  bidder,  an<} 
from  the  proceeds  of  the  sale,  to  retain  in  the  hands  of  the 
commissioners  the  moneys  due  on  the  mortgage,  with  the 
expenses  of  the  sale,  paying  over  to  the  mortgagor,  his 
heirs  or  assigns,  any  surplus.  (§§  19,  20.)  If  there  are 
no  bids  at  the  time  appointed  for  the  sale,  or  if  the  person 
to  whom  the  property  has  been  struck  off,  shall  not  pay 
for  the  same,  the  commissioners  can  enter  into  and  take 
possession  pf  the  lands,  and  let  them  on  the  best  terms 
they  can  for  the  benefit  of  the  State,  until  the  third  Tues- 
day in  April  then  next,  and  on  the  latter  day  (having  given 
at  least  six  weeks  notice),  again  to  offer  them  at  public 
vendue  to  the  highest  bidder.  If  upon  such  sale  no  person 
shall  bid,  or  offer  to  give  for  the  lands  the  sum  of  money 
for  which  the  same  were  mortgaged  and  remaining  unpaid, 
with  the  interest  then  due  thereon;  or  if  any  person  to 
whom  they  shall  be  struck  off  shall  not  pay  for  the  same, 
then  the  commissioner  are  to  purchase  and  hold  the  same 
for  the  benefit  of  the  people  of  the  State;  but  if  the 
mortgagor,  or  his  or  her  heirs  or  assigns,  shall  at  or  before 
the  sale  of  the  mortgaged  premises,  pay  to  the  commis- 
sioners all  such  sums  as  shall  be  payable  on  such  mortgage, 
for  principal  and  interest,  together  with  the  charges  for 
advertising  the  same,  then  the  commissioners  are  to  accept 
the  same,  and  permit  the  owner  or  his  heirs  or  assigns  to  take 
possession  of  the  mortgaged  premises,  and  to  hold  the  same 
until  default  shall  be  made  in  payment  of  any  further  sum 
on  the  mortgages.  (§  19.)  Thus  the  statute  provides  for 
reimbui'siug  the  State  for  the  moneys  loaned  on  the  lands. 
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either  by  public  sale  of  them  to  the  highest  bidder,  or  by 
payment  by  the  mortgagor  after  default  and  before  sale, 
or  by  purchasing  them  in,  under  certain  circumstances,  for 
the  benefit  of  the  State.  The  commissioners  cannot  main- 
tain  an  ejectment;  nor  does  the  statute  seem  to  contemplate 
that  they  are  to  enter  into  and  take  possession  of  the  lands, 
until  after  a  failure  at  public  sale  to  obtain  a  bid  for  the 
amount  due  on  the  mortgage,  or  haying  obtained  such  bid, 
there  shall  be  an  omission  to  pay.  If  the  commissioners 
make  a  legal  sale  and  conveyance  of  the  premises,  as  the 
act  prescribes,  the  title  Tests  in  the  purchaser;  if  they 
purchase  them  in,  it  vests  in  the  State.* 

Second^  There  was  no  eviction  of  the  defendant;  nor 
was  any  threatened;  nor  did  they  take  any  steps  to  enter 
into  and  dispossess  the  defendant  summarily  or  otherwise. 
Indeed  there  are  strong  grounds  to  suspect  collusion  between 
Allen  and  Brown  in  the  matter  of  the  pretended  sale  and 
purchase  nnder  the  mortgage  to  the  loan  commissioners. 
They  were  partners,  doing  business  on  the  premises  covered 
by  the  mortgage,  and  to  which  Allen  had  title.  The  pay- 
nient  was  demanded  of  a  mortgage  taken  by  the  commis- 
sioners of  loans  in  1808,  for  the  trifling  sum  of  twenty-six 
dollars,  in  which  one  Steward  was  the  mortgagor,  and 
which  covered  the  twenty-five  acre  lot.  It  is  found  that 
it  was  properly  demanded,  and  it  is  to  be  inferred  that  not 
only  the  mortgagor,  but  his  assignee  in  possession  of  the 
premises,  had  notice.  The  interest  had  been  paid  on  the 
mortgage  up  to  June,  1849,  so  that  only  the  principal  sum 
of  twenty-four  dollars  was  due.  Instead  of  discharging 
this  trifling  lien  on  property  valued  at  over  $1200,  and 
looking  to  the  plaintiff's  covenant  against  incumbrances 
for  indemnity,  or  at  least  notifying  the  plaintiff  that  the  prin- 
cipal of  the  mortgage  had  been  demanded,  Allen,  the  owner 
of  the  premises,  allows  them  to  be  sold  to  his  partner. 
Brown,  for  the  sum  of  $43.83,  and  then  voluntarily  sur* 
rendered  their  possession  to  the  latter. 
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Nor  did  the  defendant  Browu  establish  any  defense. 
The  Steward  mortgage  for  $26  was  given  in  June,  1808,  in 
pursuance  of  the  act  of  that  year,  entitled  ''  an  act  autho- 
rizing a  loan  of  moneys  to  the  citizens  of  this  state."  That 
act  provided  for  the  appointment  of  two  commissioners  in 
each  of  the  counties  of  the  state,  to  discharge  the  trusts 
and  duties  under  it  (§  3.)  The  conunissioners  in  the 
several  counties  were  to  be  bodies  politic  and  corporate,  in 
£act  and  in  law,  by  the  name  and  style  of  '^the  commis* 
sioners  for  loaning  money  of  the  county,"  of  which  they 
were  respectively  commissioners,  with  full  power  to  every 
of  the  said  bodies  politio  to  have  and  use  a  common  seal, 
and,  under  the  same  seal,  and  in  the  name  of  the  same 
bodies  politic,  to  give  receipts,  to  take  mortgages,  and  to 
execute  releases  and  conveyances  of  the  mortgaged  pre^ 
mises,  and  to  sue  and  be  sued,  and  generally  with  all  such 
powers  as  are  necessaiy  for  the  due  execution  of  (he  trusts 
reposed  in  them  by  this  act"  (§  6.)  All  the  powers  con- 
ferred were  upon  this  quasi  corporation,  and  the  trusts  and 
duties  prescribed  by  the  act  could  only  be  dischai'ged  by 
the  commissioners  as  such.  It  is  extremely  doubtful  whether 
one  commissioner  could  demand  the  principal  sum  due  on 
a  mortgage,  so  as  to  put  the  mortgagor  in  default  for  non- 
payment, and  justify  a  sale  of  the  mortgaged  premises. 
]Put,  however  this  may  be,  it  is  very  clear  that  a  notice  and 
sale  by  one  commissioner  would  be  a  nullity,  and  a  oonvey- 
ance  executed  by  him  to  a  purchaser  at  such  sale  a  void 
act  In  this  case,  the  interest  was  paid  on  the  Steward 
mortgage  given  to  the  loan  commissioners  in  1808,  up  to 
the  5th  June,  1849.  The  principal  was  not  called  for  by 
the  comptroller  until  the  1st  August,  1849,  and  then  pay- 
ment  was  required  to  be  made  on  the  1st  November  fol* 
lowing.  In  1849  and  1850  there  was  but  a  single  loan 
commissioner  under  the  act  of  1808  in  the  county  of  Che* 
nango,  the  person  appointed  in  1849  refusing  to  qualify  or 
act.    The  commissioner  proceeded  to  notify  the  mortga- 
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gors  (Steward  included)  that  payment  of  the  amount  due 
on  their  mortgages  wonld  be  required  on  the  Ist  Novem* 
ber,  1849.  On  the  latter  day  he  caused  a  notice  to  be  first 
published  in  a  newspaper  printed  in  the  county  of  Che- 
nsBgOj  of  a  sale  of  the  premises  embraced  in  the  Steward 
mortgage,  on  the  7th  February,  1850.  This  notice  was 
signed  *'Laman  IngersoU,  loan  (Commissioner,''  and  was 
published  in  the  newspaper  once  in  each  week  for  twelve 
weeks  successively.  On  the  7th  of  February,  1850,  he 
attended  in  punuance  of  the  notice,  and  the  premises  were 
put  up  by  him  at  public  auction,  and  sold  to  the  defendant 
sad  Brown  for  943.89,  he  being  the  highest  bidder. 
Whether  this  was  the  amount  due  on  the  mortgage,  and 
the  expenses  of  the  sale,  or  whether  Brown,  in  fact,  paid 
his  bid,  does  not  appear.  IngersoU,  however,  after  the 
Bale,  gave  Brown  a  deed  of  the  premises,  not  in  conformity 
With  the  act  of  1808,  or  executed  as  that  act  required. 
The  parties  to  the  deed  are  Lcmian  IngersoU,  commissioner 
for  loaning  money  of  the  county  of  Chenango,  and  Ani^l 
Brown.  IngersoU  acknowledges  the  receipt  of  the  con*- 
tideration  money  instead  of  the  commissioners.  The  grant 
is  by  him  and  not  by  the  commissioners,  and  does  not  con« 
vey  (as  the  statute  prescribes),  all  <*  the  estate,  right,  title, 
interest,  claim  and  demand  whatsoever  "  of  the  commission- 
etB,  and  their  successors,  to  the  premises.  The  seal  of 
office  of  the  commissioners  is  dot  affixed  to  the  deed,  nor 
Were  there  two  witnesses  thereto,  as  required  by  the  act. 
(Laws  of  1808,  chap.  216,  §  23.)  The  deed  was  subscribed 
"Laman  IngersoU,  loan  commissioner,"  with  his  seal 
sttached,  and  there  were  no  witnesses  thereto. 

The  whole  proceeding,  therefore,  by  which  Browti  was 
invested  with  any  claim  or  title  to  the  mortgaged  premises, 
Was  a  nullity.  IngersoU  had  no  authority  either  to  sell  or 
convey.  {Powell  v.  TittCle,  8  Comet.  896  j  Olmsted  r. 
Slder,  1  Seld.  144.)  It  is  the  commissioners,  in  their  cor* 
Rotate  oapacity,  that  the  statute  provides,  in  case  of  default 


112  York  V.  Alliit.  [Ct.  ofAp. 

Opinion  of  Wuqbt,  J. 

i 

in  payment  of  principal  or  interest,  shall  be  seised  of  aa 
absolute  indefeasible  estate  in  the  lands,  tenements  and 
hereditaments  mortgaged  to  them;  they  are  required  to 
give  the  notice  and  make  the  sale,  and  they  only,  under 
their  seal  of  office,  can  convey  to  the  purchaser.  The 
statutory  system  is  complete  in  all  its  parts.  The  commis- 
sioners are  created  a  body  politic  and  corporate..  As  such 
they  are  to  loan  the  public  moneys,  taking  mortgages  in 
their  name  of  office.  If  the  borrower  make  default  in  pay- 
ment, the  statute  vests  an  indefeasible  estate  in  the  lands 
in  the  commissioners,  and  their  successors  and  assigns,  and 
forecloses  and  bars  all  equity  of  redemption  of  the  mort- 
gagor in  the  mortgaged  premises.  The  commissioners  are 
then,  after  notice,  to  sell  the  premises  at  public  vendue,  to 
the  highest  bidder,  if  such  bid  shall  be  equal  to  the  sum 
of  money  for  which  the  lands  were  mortgaged,  and  the 
interest  thereon,  and  the  purchaser  shall  pay  the  same  (and 
not  otherwise),  the  commissioners  are  to  convey  the  lands 
to  him  by  deed,  affixing  their  seal  of  office,  and  subscribing 
their  names  to  the  instrument  in  the  pi*esence  of  two  wit- 
nesses; and  the  statute  declares  that  such  purchaser  "shall 
and  may  bold  and  enjoy  the  said  lands,  for  such  estate  as 
was  conveyed  to  the  commissioners  by  the  mortgage  exe- 
cuted by  the  mortgagor,  clearly  discharged  and  freed  from 
all  benefit  and  equity  of  redemption,  and  all  other  incum- 
brances made  and  suffered  after  the  execution  of  such 
mortgage  by  the  mortgagor,  his  heirs  or  assigns."  It  is 
very  plain  that  all  that  was  done  by  IngersoU,  either  in 
giving  notice  or  selling  under  the  Steward  mortgage,  or  in 
conveying  the' lands  to  the  defendant  Brown  as  purchaser, 
-v^as  nugatory,  and  Brown  acquired  no  title  thereby. 

The  defendant  Wells  has  no  defense.  In  December, 
1851,  Brown  mortgaged  to  him  the  premises  in  questioa  to 
secure  the  payment  of  four  hundred  dollars.  This  mortgage 
is  no  lien  on  the  premises,*  as  against  the  plaintiff's  mortgage. 

I  am  of  the  opinion,  therefore,  that  the  judgment  of  the 
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supreme  court  should  be  affirmed.  In  that  judgment,  as 
modified  by  the  general  term,  the  mortgage  executed  by 
Steward  to  the  commissioners  of  loans  of  Chenango  county 
was  treated  as  a  subsisting  lieu,  and  the  amount  due  thereon 
directed  to  be  deducted  from  the  amount  due  on  the  plain- 
tiff's mortgage,  and  applied  to  its  redemption  and  payment; 
and  that  the  plaintiff  have  leave  to  redeem,  pay  and  dis- 
charge the  said  mortgage  by  paying  the  amount  due  thereon. 
This  was  all  that  the  defendant  Allen  was  legally  entitled 
to  ask.  The  deed  under  which  Brown  claimed  to  hold  was 
void,  and  of  no  effect;  and  Wells*  mortgage  was  void  as 
against  the  plaintiff's  mortgage,  and  as  a  lien  upon  the 
premises  covered  by  such  mortgage. 

All  the  other  judges  concurred,  except  Selden,  J. — who 
expressed  no  opinion — and  Hogeboom,  J.,  who  was  for 
reversal,  for  the  reasons  given  as  follows: 

HooEBOOM,  J.  Assuming  the  judgment  of  the  court 
below  to  be  right  in  substance,  I  think  there  is  a  substan- 
tial defect  of  parties,  which  will  prevent  its  having  com- 
plete legal  effect.  The  complaint  sought  to  foreclose 
Allen's  mortgage,  and  to  set  aside  Brown's  deed  and  his 
mortgage  to  Wells.  Both  the  special  and  general  term 
held  the  foreclosure  of  the  loan  office  mortgage  invalid, 
and  consequently  ineffectual,  but  nevertheless  allowed  a 
foreclosure  of  the  plaintiff's  mortgage  on  payment  of  the 
loan  office  mortgage  out  of  the  proceeds  of  the  sale;  or, 
as  modified  at  general  term,  on  payment  of  the  latter  mort^ 
gage  to  the  loan  commissioners.  Prior  to  this  suit  the  loan 
office  mortgage  had  become  due,  and  a  default  had  occurred 
in  the  payment  of  the  jDrincipal  and  interest  moneys  secured 
thereby.  The  loan  office  commissioners,  or  the  people  of 
the  state,  had  in  consequence  become  vested  with  a  redeem- 
able or  irredeemable  estate  or  interest  in  the  premises. 
This  interest  remained  in  them  if  the  loan  office  sale  was 
invalid.  They — ^that  is  the  people  or  the  loan  office  com- 
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misfiioners — were  necessary  parties  to  a  suit  for  the  fore- 
closure of  the  plaintiff's  mortgage,  at  least  if  it  were 
attempted  thereby,  as  is  done  by  the  decree  in  this  suit,  to 
cut  off  their  rights  and  to  pass  a  perfect  title  to  the  pui*- 
chaser  under  that  decree.  It  is  not  an  answer  to  this  to  say 
that  the  commissioners  are  protected  because  payment  of 
the  loan  office  mortgage  is  required  to  be  made  to  them* 
The  objection  remains,  that  they  are  not  parties  to  the  suit; 
that  they  have  a  right  to  be  heard,  and  may  possibly  set 
up  a  state  of  facts  which  will  preclude  any  relief  to  the 
plaintiff.  There  is  no  moi*e  dangerous  practice  than  to 
condemn  or  foreclose  parties  unheard. 

I  regard  this,  as  an  effectual  objection  to  the  affirmance 
of  this  judgment,  unless  the  case  can  be  disposed  of  by  a 
modification  of  the  decree  in  question,  leaving  the  loan 
office  mortgage,  and  the  rights  attempted  to  be  acquired 
under  it,  untouched.  But  I  do  not  well  see  how  this  can 
be  done.  According  to  the  decision  of  this  court  in  the 
case  of  Pdl  v.  Ulmar  (18  N.  Y.  R  139),  the  utmost  right 
which  the  plaintiff  or  the  assignee  of  the  mortgagor  has  is 
not  a  general  equity  of  redemption,  but  a  special  right  to 
redeem.  He  does  not  in  his  complaint,  and  did  not  at  any 
stage  of  the  trial,  attempt  the  enforcement  of  any  such 
right.  He  does  not  claim  to  redeem  from  the  loan  office 
mortgage,  or  offer  to  pay  the  sum  due  upon  it;  but  simply 
to  set  aside  the  loan  office  sale,  apparently  treating  all  the 
interest  of  the  loan  office  commissioners  as  having  passed 
to  the  purchaser  at  that  sale. 

If  it  be  said,  this  suit  may  nevertheless  be  treated  aa 
simply  a  foreclosure  of  the  plaintiff's  mortgage,  and  the 
decree  modified  accordingly,  I  think  there  are  several 
objections  to  such  a  proceeding.  1.  The  complaint  seeks 
much  broader  relief,  and  the  litigation  has  been  conducted 
with  a  view  to  it;  and  it  would  change  the  whole  scope 
and  character  of  the  proceeding  to  give  such  an  aspect  to 
it  at  this  time.     2.  One  of  the  leading  objects  of  a  for^ 
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closure  suit  is  to  make  a  perfect  title  to  the  premises  sold, 
and  to  make  all  persons  parties  to  the  foreclosure  who  have 
the  remotest  interest  in  the  premises.  An  exception  is 
sometimes  made  in  favor  of  a  prior  mortgage,  but  then  the 
complaint  asks  and  the  decree  provides  that  the  foreclosure 
and  sale  are  subject  and  without  preJAidice  to  such  prior 
mortgage.  3.  The  plaintiff  no  longer  has  any  such  effec- 
tual mortgage  upon  the  promises  as  is  set  forth  in  the  com- 
plaint. He  has  lost  many  of  his  rights  and  some  of  his 
remedies  by  the  default  which  has  occurred  in  the  payment 
of  the  loan  office  mortgage.  If  the  sale  under  that  mort- 
gage had  been  conducted  according  to  law,  his  rights  would 
have  been  forever  lost,  and  this  suit  must  have  been  dis- 
missed with  costs.  As  it  is,  he  has,  as  already  stated,  but 
a  special  (if  any)  right  of  redemption,  and  it  is  that  right 
which  should  have  been  attempted  to  be  enforced  in  this 
action.  The  defendant  Brown,  having  acquired  peaceable 
possession  through  the  forms  of  the  loan  office  sale,  and 
peaceable  surrender  from  Allen,  can  not,  according  to  the 
case  of  Pdl  v.  Ulmar^  be  treated  as  a  mere  intruder,  but 
as  clothed  with  some  rights  under  the  loan  office  mortgage 
from  the  combined  action  of  the  loan  office  commissioner 
and  the  defendant  Allen.  How  far  these  rights  may  be 
successfully  displaced  by  the  plaintiff's  action,  must  be 
determined  by  subsequent  litigation. 

Whatever  equities,  therefore,  in  view  of  some  of  the 
fiicts  of  this  case,  the  plaintiff  may  be  deemed  to  have  as 
against  some  of  the  parties  to  this  action,  he  is  not  in  a 
condition  to  assert  them,  by  reason  of  a  radical  defect  of 
parties,  and  of  substantive  allegations  in  his  complaint. 

I  am  of  opinion  that  the  judgment  of  the  court  below 
should  be  reversed,  with  costs  to  abide  the  event,  and  with 
leave  to  the  plaintiff  to  apply  to  the  supreme  court,  on 
such  terms  as  that  court  thinks  proper,  for  permission  to 
amend  his  complaint  and  add  new  parties  to  the  action,    . 

Judgment  affirmed. 
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Nelson  J.  Beach,  receiver  Ac.  v.  Geobge  W.  Smith. 

S.  subscribed  for  $500  of  stock  in  a  railroad  company,  upon  the  understand- 
ing that  the  first  ten  per  cent  required  by  law  to  be  pai(^  in  cash  on  sub- 
scribing, should  be  paid  by  his  services  in  procuring  subscriptions  and 
right  of  way.  He  subsequently  presented  an  account  against  the  com- 
pany for  services,  from  which  it  appeared  that  at  the  date  of  the  subscrip- 
tion the  company  was  indebted  to  him  in  an  amount  greater  than  the  cash 
payment  required,  in  which  account  he  applied  and  credited  fifty  dollars 
for  ten  per  cent  upon  his  subscription,  and  fifty  dollars  for  the  first 
call  made  thereon.  The  account  was  allowed  by  the  company,  and  the 
balance  paid  to  S.  Heldj  that  this  was  a  sufficient  compliance  with  the 
statute,  in  respect  to  the  payment  of  the  first  (en  per  cent,  and  made  the 
subscription  obligatory  upon  S. 

This  action  was  brought  by  the  plaintiff  as  receiver  of 
the  Ogdensburgh,  Clayton  &  Borne  Railroad  Co.,  to  recover 
the  balance  due  to  that  company  upon  the  defendant's  sub- 
scription to  the  capital  stock  thereof.  The  facts  found  by 
the  judge  who  tried  the  cause  are:  That  the  company 
was  duly  incorporated  under  the  laws  of  this  State,  and 
its  articles  were  duly  filed  on  the  16th  of  April,  1853; 
that  afterwards,  on  the  2d  day  of  July,  the  defendant  sub- 
scribed the  subscription  book  and  articles  of  association, 
and  by  said  subscription  agreed  to  pay  said  corporation 
the  sum  of  five  hundred  dollars,  being  for  five  shares  of 
the  stock,  as  the  same  should  from  time  to  time  be  called 
for;  that  the  defendant  did  not  at  the  time  of  subscribing, 
make  any  payment  upon  said  subscription  to  said  corpora- 
tion, and  had  no  funds  of  said  company  in  his  hands;  that 
afterwards,  and  about  October  31,  1853,  the  directors  of 
said  corporation  made  four  calls  of  ten  per  cent  upon  the 
subscriptions  to  the  capital  stock  of  the  said  company, 
payable  respectively  February  1,  1854,  May  1,  1854. 
August  1,  1854,  and  November  1,  1854;  and  that  about 
the  26th  day  of  October,  said  directors  made  two  other 
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calls  upon  the  sabscriptions  to  said  capital  stock,  payable 
respectively  February  1,  1856,  and  November  1,  1855,  of 
all  which  calls  the  defendant  had  due  notice;  that  on  the 
25th  of  February,  1854,  the  defendant  presented  his 
accounts  for  services  for  said  company  in  procuring  sub- 
scriptions and  right  of  way  as  agent  of  said  company,  sub- 
sequent to  said  subscription,  from  April  1,  1853,  and  which 
was  dated  February  25,  1854,  and  amounted  to  the  sum 
of  $410.  And  upon  said  account  applied  and  credited 
several  sums  of  cash  received  by  him  subsequent  to  his 
said  subscription,  for  subscriptions  of  various  persons  to  the 
capital  stock  of  the  company,  and  also  credited  therein 
fifty  dollars  for  ten  per  cent  upon  his  said  subscription, 
and  also  fifty  dollars  for  the  first  installment  or  call  upon 
his  subscription,  payable  February  1,  1854,  and  leaving 
after  the  application  of  such  payments  and  credits,  the  sum 
of  two  hundred  dollars  due  to  said  defendant  by  the  com- 
pany, which  balance  was  paid  to  said  defendant  by  the 
company;  and  that  it  was  the  agreement  and  expectation 
and  design  of  the  defendant  and  of  the  company's  agent,  at 
the  time  of  subscribing,  that  the  first  ten  per  cent  required 
to  be  paid  in  cash  on  subscribing,  should  be  paid  by  the 
defendant's  services  thereafter,  and  was  in  fact  paid  in  that 
manner  only,  in  pursuance  of  such  agreement.  The  judge 
held  as  matter  of  law,  that  the  application  of  the  defend- 
ant's account  for  services,  upon  his  said  subscription,  was  a 
sufficient  compliance  with  the  statute  in  respect  to  payment 
of  the  first  ten  per  cent,, and  made  the  sAid  subscription 
obligatory  upon  him.  Judgment  upon  the  trial  was  given 
for  the  balance  due  upon  said  subscription,  and  the  same 
was  affirmed  at  the  general  term,  and  the  defendant  appealed 
to  this  court. 

O.  W.  Smith,  appellant,  in  personu 

L  The  ten  per  cent,  not  being  paid  at  the  time  of  making 
the  subscription,  the  attempted  contract  was  illegal  and 
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void,  and  no  action  can  be  maintained  upon  it.  (1  B.  S. 
1222,  §4,  4th  ed.;  Laws  of  1850,  chap.  140,  §4;  Crocker 
V.  Cranej  21  Wend.  R  211;  Jenkins  y.  Union  Tvmjpike 
Gompany,  1  Caines'  Ca.  86;  Angell  &  Ames  on  Corpora- 
tions, chap.  8,  §  12;  Safford  v.  Wyckof,  4  Hill,  444^7.) 

1.  The  contract  is  illegal  and  void  because  it  is  against 
the  express  prohibition  of  the  statute.  The  statute  is  not 
merely  directory.  It  first  says  that  the  ten  per  cent,  shall 
be  paid  at  the  time  of  subscribing,  and  then  that  the  sub- 
scription shall  not  be  receiyed  or  taken  unless  the  ten  per 
cent,  be  so  paid.  Negatiye  words  in  a  statute  are  impera- 
tiye.  (7  Wend.  R  31,  and  cases  cited  p.  84.)  It  is  belieyed 
no  case  can  be  found  where  an  action  has  been  sustained 
which  goes  in  affirmance  of  an  illegal  contract,  when  its 
object  is  to  enforce  the  performance  of  an  engagement 
prohibited  by  law."  (20  J.  R  397;  Smith  on  Stat.  780;  . 
Broom's  Legal  Maxims,  350;  Eex  y.  Leicester^  7  Bam.  & 
Cress.  12;  Bank  of  United  Stated  y.  Dandridge^  12  Wheat 
Rep.  878.)  Where  it  is  held  that  a  by-law  i*equiring  a 
cashier  to  giye  *'approyed  securities,"  &c.,  is  directory,  but 
where  it  is  conceded  that ''  if  the  statute  had  prescribed 
that  the  cashier  should  not  be  deemed  for  any  purpose  in 
office  until  such  approyal,  his  acts  would  haye  been  utterly 
void."  Without  the  cash  payment  in  this  case  there  is  no 
subscription,  as  in  the  case  above  there  would  be  no  officer. 
''In  deciding  whether  a  corporation  can  make  a  particular 
contract,  we  are  to  consider,  in  the  first  place,  whether  its 
charter,  or  some  statute  binding  upon  it,  forbids  or  permits 
it  to  make  such  a  contract,"  &c.  (Ang.  k  Ames  on  Corp. 
284.)  ''It  is  a  first  principle,  not  to  be  touched,  that  ia  con- 
tract, in  order  to  be  bindiug,  must  be  lawful."  {Belding 
v.  Pitkin^  2  Caines'  R  149.)  "  Where  a  contract  which 
is  illegal  remains  to  be  executed,  the  court  will  not  assbt 
either  party  in  an  action  to  recover  for  the  non-execution 
of  it."  {Shiffner  v.  Gordon,  12  East,  304;  White  v.  Frank- 
lin Bank,  22  Pick,  184.) 
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II.  Th6  transaction  being  a  violation  of  a  statute  declara- 
tory of  a  public  policy,  and  prohibitive  upon  the  company, 
it  is  incapable  of  ratification  or  affirmance  by  either,  or 
both,  of  the  parties. 

1.  The  legal  virtue  of  an  affirmance,  or  ratification,  or 
adoption  of  a  contract,  is  to  supply  an  assent,  or  authority, 
where  they  are  wanting,  and  the  parties  have  power  to 
supply  them.  But  here  is  an  original  want  of  power  on 
the  contracting  party.  The  company  had  no  power,  but 
was  prohibited  to  take  a  subscription  without  the  payment 
of  ten  per  cent,  in  cash  at  the  time  of  subscribing.  The 
company  had  no  right  to  set  aside  that  condition.  It  is  a 
gross  misnomer  to  call  the  attempt  to  do  so  a  '*  waiver.'^ 
Parties  can  only  waive  conditions  introduced  or  existing  in 
favor  of,  or  securing  to  them  some  benefit  or  right  This 
condition  is  in  favor  of  the  public.  No  act  of  recognition 
or  affirmance  on  the  part  of  the  subscriber  could  supply 
die  defect  of  power  on  the  part  of  the  company;  only  the 
legislature  could  take  off  the  prohibition  and  restore  the 
power.  To  say  that  an  act  of  a  subscriber,  itself  falling 
short  of  the  legal  requirement,  (in  not  being  a  cash  pay- 
ment,)  can  give  legal  vitality  to  void  acts  on  the  part  of 
the  company,  looks  like  a  double  absurdity.  {Hodges  v. 
City  of  Btfalo,  2  Denio,  112-13;  Bocm  v.  Utica,  2  Barb. 
S.  C.  Ill;  Thayer  v.  Boston,  19  Pick.  511.) 

2.  The  invalidity  is  not  to  be  supplied  by  ratification, 
because  it  arises  from  want  of  compliance  with  a  statutory 
injunction  binding  upon  the  parties,  and  introduced  for  the 
benefit  of  the  public.  Only  the  legislature  can  **  waive  " 
it  Neither  party  can  ratify,  because  neither  can'  dispense 
with  the  condition  precedent  (Story  on  Agency,  §§  240, 
241;  Coke  on  Litt.  295  [b];  Dawes  v.  North  River  Insu- 
rance Company^  7  Cow.  462.) 

3.  So  long  as.  the  prohibition  stands  it  bars  all  contracts 
that  violate  its  terms,  and  the  taint  of  illegality  remains 
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and  extends  through  all  renewals  or  changes  of  the  origi- 
nal contract.     (Story's  Equity  Jur.  §  307.) 

4.  The  obvious  intent  of  the  statute  is  to  utterly  with- 
hold a  legal  sanction  from  any  subscription  not  accompanied 
by  the  cash  payment  of  the  ten  per  cent.  The  object  of 
the  statute  would  be  defeated  by  allowing  enough  of  legal 
vitality  to  inhere  in  the  transaction  to  render  it  capable  of 
ratification.  What  force  would  this  prohibition  have  if 
companies  were  allowed  to  employ  subscribers  paying 
nothing  in  cash,  or  otherwise,  at  the  time  of  subscription, 
and  afterwards  to  treat  the  cash  ten  per  cent  as  being  paid . 
by  an  account  for  services?  By  this  course,  the  fund 
intended  to  be  raised  as  a  cash  basis  and  guaranty  of  a 
solvent  undertaking,  is  only  imaginaiy,  and  there  is  sub- 
stituted for  it  the  services  of  agents  employed  to  recom- 
mend the  enterprise  to  the  public.  The  provision  for  the 
cash  fund  could,  in  this  way,  be  entirely  nullified.  Such 
a  construction  ought  to  be  put  upon  the  statute  as  will  not 
sufier  it  to  be  eluded.  (Bouvier's  Bacon,  I.  7,  10;  Aug. 
&  Ames  on  Cor.  229,  note.) 

5.  The  statute  denies  to  such  a  transaction  any  legal 
existence  whatever.  It  says  each  subscriber  shall  pay  ten 
per  cent  "in  money  "  at  the  time  of  subscribing,  and  that 
**no  subscription  shall  be  received  or  taken  without  such 
payment."  It  is  difiicult  to  see  how  a  subscription  which 
the  statute  says  shall  not  exist  at  all,  can  have  any  stand- 
ing, so  that  it  may  be  ratified  or  affirmed.  {Smith  v.  Sara- 
toga Mutual  Insurance  Co*  3  Hill,  511,  and  cases  cited.) 

6.  It  must  be  admitted  that  up  to  the  time  of  rendering 
the  account  and  applying  thd  credit  for  the  ten  per  cent 
and  succeeding  installment,  the  contract  was  void.  There 
was  nothing  for  confirmation  or  ratification  to  work  upon. 
If  it  should  be  held  that  there  was  a  sufficient  payment 
then,  though  not  in  money,  still  there  was  no  signing. 
The  term  subscription  has  acquired  a  definite  legal  mean- 
ing, which  the  legislature  must  be  presumed  to  have  had 
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in  view.  It  means  the  manual  act  of  subscribing  the 
name;  and  this  act  must  concur  with  the  payment  in  money, 
else  the  contract  prescribed  by  statute  is  not  made.  See 
opinion  of  Paige,  J.  as  to  statute  of  frauds,  showing  that  an 
oral  agreement  for  sale  of  property  void,  under  the  statute, 
might  become  a  valid  contract  by  a  subsequent  acceptance 
of  property,  for  the  reason  that  the  words  "  at  the  time," 
were  stricken  out  of  the  section  as  reported  by  the  rcvis- 
ors;  otherwise  the  delivery  must  have  been  coucun'ent. 
{McKnight  v.  Dunlop,  1  Seld.  642-3.) 

7.  The  express  requirement  that  the  ten  per  cent  be  paid 
"  in  money,"  is  as  imperative  as  the  requisition  of  pre-pay. 
meat  itself,  and  excludes  all  other  modes  of  payment. 
The  provision  is  in  pursuance  of  the  same  policy  which 
dictated  the  requirement  of  ten  per  cent  "in  cash  •'  upon 
the  amount  of  stock  mentioned  in  section  two,  for  securing 
a  money  payment  of  ten  per  cent  upon  the  whole  amount 
subscribed.  Both  provisions  have  the  same  object,  are- 
couched  in  equivalent  terms,  and  should  receive  the  same 
constmction.  Without  the  payment  of  the  cash  amount 
required  by  section  two,  there  could  be  no  valid  organiza- 
tion. Without  the  ten  per  cent  in  money,  pursuant  to 
section  four,  there  is  no  valid  subscription  after  organiza- 
tion. Would  it  be  pretended  that  the  projectors  of  the 
enterprise  could  have  taken  receipted  bills  for  agents'  ser- 
vices in  lieu  of  the  ten  per  cent  required  by  section  two? 
(Bouvier's  Bacon's  Abridgment  [gj,  235;  Lake  Ontano 
Railroad  v.  Maaon^  16  N.  Y.  R.  456;  Ang.  &  Ames,  p. 
229-33,  §§  10-12;  Dawes  v.  North  River  Insurance  Gomr 
pany,  7  Cow.  462;  2  Johns.  R.  114;  2  Cranch,  127;  The 
Life  and  Fire  Insurance  Company  v.  Mechanics  Fire 
Insurance  Company ^  7  Wend.  R  31.) 

8.  The  dictum  of  Justice  Baoon  in  his  opinion,  that  "  pay- 
ment in  money  eo  nomine  at  the  time  of  subscribing  is  not 
necessary,"  as  applied  to  this  case,  has  no  authority  to 
support  it    Checks  drawn  upon  cash  funds,  promissory 
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notes  paid  in  cash  at  maturity,  may  be  sufficient  quoad  the 
money  payment  Such  instruments  hare  been  decided  to 
be  "  money"  for  many  purposes,  but  whether  they  are  so 
for  the  purposes  of  this  statute,  is  yet  to  be  settled.  But 
work  and  labor  have  never  yet  been  deemed  money,  or  the 
appropriate  elements  for  making  up  a  cash  fund  and  basis 
for  a  financial  enterprise. 

in.  The  suggestion  in  the  opinion,  that  an  act  done  in 
disregard  of  the  express  prohibition  of  the  statute  is  not 
void,  unless  so  declared  in  the  statute  prohibiting  it,  is 
opposed,  it  is  believed,  by  all  authority.  Acts,  contracts, 
and  undertakings  in  violation  of  statutory  prohibitions,  or 
of  public  policy,  are  void  by  a  universal  rule  and  opera* 
tion  of  law.  It  is  enough  thAt  they  are  forbidden  by  statute 
or  a  clear  public  policy.  (Broom's  Legal  Maxims,  p, 
350;  Bouvier's  Bacon  stat.  (L),  7,  10;  P.  256  id.  (G.),  p. 
235;  Tract/  v.  Talmage,  14  N.  Y.  B.  180;  Sockets  Har- 
bor Bank  v.  Codd,  18  id.  246:  Scffoi^  v.  Wyckoff,  4  Hill, 
444^7.)  In  Wheeler  v.  Ru88eU\ll  Mass.  R.  281),  it  is 
said,  **  no  principle  of  law  is  better  settled  than  that  no 
action  will  lie  upon  a  contract  made  in  violation  of  a  stat- 
ute, or  of  a  principle  of  the  common  law.  (See  also  Gria- 
wold  V.  Waddington^  16  J.  B.  486,  per  Kent;  Brady  v. 
Mayor  of  Jfew  York.) 

1.  For  example,  contracts  to  do  any  act  on  the  Sabbath, 
prohibited  by  statute  to  be  done  on  that  day,  are  wholly 
void,  on  the  ground  of  the  prohibition  merely.  The  pre^ 
vailing  doctrine  throughout  the  United  States  is,  that  such 
contracts  are  wholly  void  and  incapabje  of  being  made 
valid  by  a  subsequent  recognition,  neither  conferring  rights 
nor  imposing  obligations  upon  either  party.  (New  Am. 
Cyc.  ai-t.  "Lord's  Day.") 

IV.  Corporations  must  acquire  their  franchises  and  exer- 
cise their  powers  in  strict  pursuance  of  the  statute  or  char- 
ter creating  them.  Having  no  original  capacity  like  natural 
persons  to  make  contracts,  when  their  mode  of  contracting 
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k  prescribed  by  the  statute,  it  must  be  followed.  The 
statutory  regulation  is  their  peculiar  law  of  contracting,  as 
to  essence,  mode  and  form,  and  unless  they  conform  to  that 
law,  no  valid  contract  is  made.  {Head  v.  Providence  Inevr 
ranee  Company^  2  Cranch.  127;  Ang.  k  Ames  on  Corp. 
278,  §  6;  Union  Bank  r.  McDonough^  5  Louisiana  R  63.) 
"An  act  which  is  an  attempt  to  evade  the  provisions  of  a 
charter  confers  no  right  on  him  who  attempts  it."  {BeaUy 
V.  Marine  Insurance  Company^  2  J.  R.  109;  S afford  v, 
Wyckoff,  4  Hill  R  444-47.)  See  also  The^Life  and  Fire 
Inswrance  Company  v .  Mechanic^  Insurance  Company  (7 
Wend.  R  31),  where  it  is  held  that  where  a  particular 
form  of  security  is  prescribed,  every  other  form,  as  well  as 
the  contract  itself,  is  void. 

y.  The  case  shows  that  the  note  was  given  and  the  sub- 
scription  was  received  with  a  view  to  evading  or  disregard- 
ing  the  statute,  and  all  that  was  done  was  in  pursuance  of 
that  illegal  attempt.  The  company,  in  order  to  swell  its 
apparent  cash  subscription,  undertook  a  dispensing  power 
1^  to  the  requirement  of  payment  at  the  time  of  subscrib- 
ing, and  of  the  payment  of  cash  at  all.  The  company 
intended  a  violation  of  the  law,  and  the  agreement  by  the 
subscription  wrought  out  that  intent.  The  subscription 
was  but  the  instrument  for  effecting  a  fraud  upon  the  law, 
and  is  only  a  portion  of  an  entire  illegal  agreement  The 
evidence  objected  to  was  not  given  to  vary  the  terms  of 
the  written  agi*eement,  but  to  show  that  it  was  involved  in 
an  illegal  design.  The  court  will  leave  parties  to  illegal 
contracts  as  it  finds  them,  except  where  it  interferes  to 
relieve  one  not  in  pari  delicto.  The  defendant  is  not,  at 
any  rate,  bound  beyond  actual  execution;  and  paHial  exe- 
cution of  a  mutual  illegal  agreement  has  never  been  held 
to  bind  the  party  to  complete  performance,  much  less  where 
the  only  party  upon  whom  the  prohibition  is  laid,  is  the 
party  demanding  the  aid  of  the  court.  {Nbrins  v.  Nbrris^ 
Adm'r,  9  Dana's  R  317;  In  notes,  4  Hill,  428;  Nellis  v. 
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Clark,  4  Hill,  429;  Wliitey.  Franklin  Bank,  22  Pick.  189.) 

YI.  The  clause  in  question  is  a  statutory  prohibition  upon 
the  company,  and  it  alone  is  in  fault.  The  defendant  is 
not  in  pari  delicto.  He  had  a  right  to  accept  the  stock  on 
consideration  of  performing  services  afterwards.  The  stat- 
ute, in  the  language  of  the  cases,  has  marked  the  company 
as  the  criminal.  {Tracy  v.  Talmagc,  4  Ker.  162;  Curtis 
V.  Leavitt,  1  Smith,  9,  95;  The  Sackett^s  Harbor  Bank  v. 
Codd,  18  N.  Y.  R  244;  White  v.  Franklin  Bank,  22  Pick. 
R.  181;  The  Life  and  Fire  Ins.  Co.  v.  Mech.  Ins.  Co.,  7 
Wend.  R  31.) 

1.  The  defense  is  the  disaffirmance  of  the  illegal,  execu* 
tory  contract,  and  will  be  sanctioned  by  the  court  to  vindi- 
cate the  law.  As  to  the  part  of  the  contract  not  executed, 
the  law  will  not  aid  in  the  enforcement  of  a  contract  ille- 
gal in  its  inception.  (2  Com.  on  Cont.,  cited  22  Pick. 
Kep.  184.) 

VIL  Conceding  that  jsome  valid  contract  was  got  into 
being  by  the  pretended  ratification,  then  what  was  rati- 
fied? It  must  be  the  actual  contract.  If  the  company 
adopt  the  act  of  their  agent,  they  must  adopt  it  in  all  its 
parts,  as  well  the  stipulations  favorable  to  the  defendant, 
as  those  beneficial  to  the  company.  The  ratifying  act  is  in 
pursuance  of  the  terms  of  the  agreement  alleged  b}'  the 
defendant,  and  must  have  force,  if  at  all,  by  way  of  affirm- 
ing the  whole  of  that  verbal  contract.  It  can  not  be  said 
that  the  execution  of  that  contract,  so  far,  is  a  constructive 
adoption  of  another  contract  which  he  really  never  made. 
When  the  company  dispense  with  the  defendant's  services, 
he  must  be  permitted  to  decline  the  stock.  He  never 
agreed  to  pay  cash  for  stock.  Nor  is  the  company  injured 
by  the  refusal  of  the  defendant  to  proceed  further  with 
his  contract.  He  gets  no  stock,  and  the  company  has  the 
benefit  of  the  defendant's  services  to  the  extent  of  some 
|200  for  nothing. 

1.  The  proof  shows  that  the  real  contract  was  to  pay 
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for  the  stock  iu  senrices.  The  defendant  so  swears  expli- 
eitly;  and  the  agent,  Doty,  does  not  deny  this;  he  only 
says:  *'I  did  not  consider  that  I  made  any  agreement,'^ 
and  upon  cross-examination  further  ^ays:  "I  undoubtedly 
said  to  the  defendant,  at  the  time  of  subscribing,  that  the 
whole  amount  of  his  subscription  and  more  would  be 
required  in  services  for  the  company."  It  is  not  to  be.sup- 
posed  the  defendant  would  have  taken  the  stock  on  any 
other  consideration. 

2.  The  company  adopting  the  act  of  its  agent,  Doty,  so 
far  as  to  consider  him  a  subscriber  upon  the  terms  verbally 
stipulated,  and  paying  the  defendant  $410  in  pursuance  of 
that  contract,  can  not  now  repudiate  it  as  to  the  residue. 
(Story  on  Agency,  §  250.)  The  contract  ratified  is  the 
contract  to  take  stock  and  pay  for  it  in  services.  Confess* 
edly  the  action  can  not  stand  on  the  written  contract  alone; 
the  ratification  is  the  sole  reliance  for  giving  it  life.  But 
the  ratification  can  not  take  place  otherwise  than  according 
to  the  intention  of  the  party.  A  ratification  is  a  new  con« 
tract  or  a  new  element  of  assent  added  to  a  defective 
transaction  in  order  to  make  a  complete  contract.  In 
either  case  it  can  have  efiect  only  accordiitg  to  the  meaning 
and  intent  of  the  party  ratifying.  The  legal  effect  of  H 
ratification  is  to  disclose  the  intent,  to  supply  authority,  to 
manifest  an  assent.  Now  the  act  of  the  defendant  was 
clearly  intended  for  no  other  purpose  except  to  pursue  and 
execute  the  contract  for  services  to  be  rendered  for  stock. 
His  agreement  was  not  to  pay  money;  the  fact  is  so  found 
in  regard  to  the  first  $50;  the  next  two  installments  are 
also  paid  in  services,  and  $270  is  also  exacted  in  further 
payment  of  services.  If  the  first  installment  which  is 
expressly  required  by  statute  to  be  paid  in  cash,  was  agreed 
to  be  paid  by  work  and  labor,  and  the  two  following  werp 
paid  in  the  same  manner,  these  facts  are  strong  corrobora- 
tion of  the  defendant's  defense.  Another  $100  is  paid  in 
the  same  way,  and  while  the  company  pay  the  defendant 
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cash,  none  i§  required  of  him.  Can  it  be  pretended  that 
this  transaction  is  a  ratification  of  a  contract  to  pay  cash 
on  the  subscription?  It  is  submitted  that  the  whole  evi- 
dence shows  clearly  that  nothing  was  intended  to  be  rati- 
fied except  the  verbal  contract  to  render  services  for 
stock,  and  that  the  defendant  signed  only  upon  that  con- 
sideration. This  was  the  only  arrangement  in  contem- 
plation of  either  party  when  the  bill  was  rendered  and 
allowed. 

Vin.  The  company^can  not  ratify  the  act  of  their  agent 
if  they  could  not  in  the  first  place  dispense  with  the  cash 
payment  of  the  ten  per  cent,  oh  the  subscription.  If  the 
company  could  not  make  such  a  contract,  the  subscriber 
could  not  be  bound.  It  is  the  illegal  act  of  the  agent  in 
taking  the  subscription  in  violation  of  law  that  needs  to  be 
aided,  and  that  can  not  be  cured.  {Hodges  v.  Buffalo^  2 
Den.  llSj  Thayer  Y.  Boston^  19  Pick.  511  j  Boomv.  Utica^ 
2  Barb.  S.  C.  R  111.) 

IX.  The  agreement  as  to  payment  for  services,  the  first 
ten  per  cent,  being  paid,  would  then  be  valid.  It  was  the 
agreement  acted  upon,  and  the  company  cannot  now  claim 
anything  but  the  stipulated  services.  {McEnight  v.  Dun- 
lop,  1  Seld.  R.  542-3.) 

X.  The  company  has  parted  with  nothing,  and  suflers  no 
injury  by  a  disaffirmance  of  the  contract  In  various  cases 
where  corporations,  having  a  general  power  to  loan,  money, 
&c.,  unlawfully  take  a  particular  security,  prohibited  by 
law,  they  have  been  allowed  to  recover  for  the  money 
loaned,  on  the  equity  of  the  case,  and  on  the  ground  that 
only  the  security  was  avoided,  and  not  the  contract  of  loan- 
ing. But  in  this  case  the  entire  act  was  specifically  pro- 
hibited, both  as  to  the  form  and  substance  of  the  transaction. 
No  equity  existing  in  behalf  of  the  company,  the  court  will 
not  be  astute  in  providing  a  means  or  theory  of  recovery, 
by  supposing  a  sort  of  floating  and  contingent  contract 
illegal  in  the  staii;,  and  awaiting  future  adoption  and  recog- 
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nition.  {Lif^  and  Fire  Insuranee  Co.  y.  Mech.  Ins.  Co.^  7 
Wend  84,  and  caaes  cited;  Philadelphia  Loan  Company 
v.  Taumer,  13  Maas.  R  249.)  The  charter  of  the  life  and 
fire  insurance  company  (above)  provided  that  $250,000 
might  be  invested  by  the  company  by  means  of  loans  on 
bond  and  mortgage,  *'  and  in  no  other  way  whatever,"  but 
the  contract  or  security  upon  a  prohibited  loaning  was  not 
expressly  avoided.  The  mere  prohibition  was  held  to  make 
the  whole  contract  illegal.  (Laws  of  1822,  chap.  51,  §  9:) 
XL  The  class  of  cases  which  hold  that  a  corporation 
making  contracts  not  authorized  by  statute,  nor  within  its 
proper  i>ower8,  may  still  recover  for  property  parted  with, 
money  loaned,  Ac,  affords  no  authority  for  sustaining  this 
transaction.  Here  the  contract  is  not  merely  ultra  vtreSt 
or  such  as  authorizes  the  animadversion  of  the  legislature 
only.  It  violates  an  express  prohibition,  operating  both 
afBrmatively  and  negatively,  and  a  prohibition  directed 
against  a  particular  act.  The  only  public  policy  con- 
travened by  acts  ultra  vireSj  is  that  which  dictates  the 
restraining  of  corporations  generally  to  their  proper  scope 
and  the  legitimate  purposes  of  their  creation.  There  is  a 
clear  ground  of  distinction  upon  which  contracts  which 
are  a  mere  excess  of  authority  may  not  be  declared  void, 
while  those  which  violate  express  prohibitions  must  be, 
unless  the  courts  shall  assume  the  power  of  controling  the 
legislative  will. 

John  Hi  Reynolds,  for  the  respondent 

L  The  defendant's  subscription  was  not  originally  invalid. 
It  is  provided  by  section  4  of  the  general  railroad  act, 
relating  to  subscriptions  for  stock  after  the  corporation  has 
been  formed,  that  *'  at  the  time  of  subscribing  every  sub- 
scriber shall  pay  to  the  directors  ten  per  cent  on  the  amount 
of  his  subscription,  in  moiiey,  and  no  subscription  stall  be 
received  or  taken  without  such  payment'' 
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1.  It  is  not  declared  that  a  subscription  shall  be  void 
which  is  not  attended  with  the  payment  of  ten  per  cent,  in 
money.  The  directors  are  forbidden  to  receive  a  subscrip- 
tion without  the  payment  of  ten  per  cent,  in  money,  but  if 
they  do  receive  it  without  exacting  the  payment  of  the 
money  it  is  not  declared  that  the  contract  of  subscription  is 
void. 

2.  The  contract  of  subscription  is  not  void,  but  may  be 
enforced  against  the  subscriber  although  the  directors 
receive  it  without  the  actual  payment  of  ten  per  cent,  in 
cash. 

3.  There  is  no  principle  of  policy,  public  or  private,  pro- 
moted or  preserved  by  declaring  such  a  subscription  invalid; 
on  the  contrary,  great  wrong  to  creditors  and  stockholders 
might  follow  from  releasing  a  subscriber  under  such  circum- 
stances from  all  liability. 

4.  The  provision  requiring  the  payment  of  ten  per  cent, 
was  obviously  intended  for  the  benefit  of  the  corporation  and 
all  who  might  become  interested  in  its  affairs,  and  it  may 
be  waived  at  the  request  of  the  subscriber  without  impair- 
ing his  legal  obligation  arising  out  of  his  subscription. 

5.  The  reception,  by  the  directors,  of  a  subscription 
without  the  payment  of  ten  per  cent,  in  money  does  not 
constitute  an  illegality  which  enters  into  and  forms  a  por- 
tion of  the  contract  of  subscription.  It  is  rather  incidental 
and  collateral  and  is  not  inherent  in  the  contract,  and  does 
not  form  a  part  of  the  consideration.  (Story  on  Contracts, 
§  621;  Wethei^dl  v.  Jones,  3  Barnw.  A  Adolph,  624;  Fei^- 
ffuson  V.  Newman,  5  Bing.  N.  C.  84;  Johnson  v.  Hudson^ 
11  East,  R.  180.) 

6.  If  the  directors  commit  a  breach  of  duty  in  receiving 
a  subscription  without  the  payment  of  money,  they  may 
be  punished  as  for  a  misdemeanor,  and  are  liable  in  dam- 
ages to  the  party  injured  by  the  breach  of  duty.  So  far  as 
the  subscriber  is  concerned,  his  obligation  to  pay  arises 
when  ho  subscribes,  and  it  remains  until  it  is  discharged  by 
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payment  («  Rov.  S.  p.  696,  ^  39;  Toum  of  Ml/red  r. 
Town  of  Worcester y  7  Mass.  R  48;  Parton  v.  Harvey,  1 
Gray,  119;  2  Kent's  Com.  90,  91;  2  Greenleaf  Ev.  ^  460; 
Jlfott  V.  U.  S.  Trust  Company.  19  Barb.  568;  Chester  Olass 
Co.  V.  Deary,  16  Mass.  94;  Palmer  r.  Lawrence,  3  Sandf. 
S.  C.  R  161;  TAe  Steam  Nov.  Co.  t.  TTecrf,  17  Barb.  878.) 
7.  Furthermore,  the  provisions  of  the  statute  in  respect 
to  the  poyment  of  the  ten  per  cent,  in  money  is  to  be 
regarded  as  directory  and  not  prohibitory.  (Story  on  Con. 
\  628;  Brooks  r.  Ryan^  2  Story  R.  542;  Johnson  v.  Hud- 
son, 2  East,  180;  Warren  r.  Man/.  Ins.  Co.,  13  Pick.  518.) 
n.  The  defendant  is  estopped  from  alleging  the  inva- 
lidity  of  the  oontraot  on  account  of  his  own  wrong  or  omis- 
sion of  duty  in  not  paying  the  ten  per  cent,  in  cash  when 
he  subscribed.  His  associate  stockholders,  as  well  as  thd 
creditors  of  the  corporation,  are  interested  to  estop  him; 
and  if  the  statute  imposed  upon  either  the  directors  or  the 
subscriber  anything  in  the  nature  of  a  public  duty  in  requir- 
ing the  payment  of  the  ten  per  cent.,  the  defendant  cannot 
set  up  his  oWn  wrong  to  get  rid  of  his  obligation.  ^Th4 
Steam  Ifaviffotton  Co.  v.  Weed,  17  Barb.  378;  Henry  r. 
VermtUion  R.,  17  Ohio,  187;  Wright  r.  Sdby  R.  R.  Co., 
16  B.  Monroe,  5;  Redfield  on  Railways,  86,  87,  88;  The 
Videsbungh,  do.,  R.  R.  Co.  v.  McRean,  12  Louisiana  Rep. 
638.) 

m.  A  contract  is  not  yoid  as  against  a  statute  qnless 
founded  upon  an  illegal  consideration  which  enters  into 
and  forma  a  part  of  the  contract,  or  unless  it  pvovldes  for 
the  doing  of  something  distinctly  forbidden.  (3  Parsons 
on  Cent.  542.) 

1.  In  the  present  case,  neither  of  these  illegal  elements 
exist  in  the  contract  sought  to  be  enforced.  It  is  lawful  to 
sabflcribe  and  pay  for  railroad  stock.  It  is  the  duty  of  the 
directors  to  exact,  and  of  the  subscriber  to  pay  ten  per  cent. 
of  the  amount  at  the  time  of  subscribing;  but  if  this  be 
omitted,  the  contract  remains  unaffected,  and  the  obligation 
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to  pay  still  exists,  as  the  only  thing  forbidden  is  the  omis- 
sion to  exact  payment  of  the  ten  per  cent,  at  the  moment 
of  subscription. 

2.  A  careful  examination  of  adjudged  cases  will  show 
that  there  is  no  reliable  authority  for  the  proposition  that 
a  subscription  such  as  is  involved  in  this  case  is  void. 
{Union  Turnpike  v.  Jenkins,  1  Caines'  R.  381;  Same  case, 
1  Caines'  Cases  in  Error,  86,  96;  Goshen  Turnpike  v. 
Hwrtin,  9  Johns.  217;  Highland  Tump.  Co.  v.  McKean,  11 
Johns.  98;  Rensselaer  and  W.  Plankroad  Company  v. 
Barton,  16  New  York  R.  457,  per  Selden,  J.) 

lY.  But  it  is  not  material  whether  the  subscription  with- 
out the  actual  payment  of  ten  per  cent,  in  cash,  was  origi- 
nally binding  or  not;  it  was  certainly  binding  upon  him 
from  the  time  it  was  paid,  and  that  was  in  Febniary,  1854. 
The  transaction  by  which  the  company  had  credit  for  $210, 
on  iiis  account,  which  included  ten  per  cent,  on  his  sub- 
scription, and  the  first  call  of  ten  per  cent,  was  in  legal 
effect,  the  same  as  if  he  had  paid  the  amount  of  his  ten  per 
cent  in  gold  coin.  (See  Baoon,  J.  pages  20,  21  to  24; 
Black  River  <&  Utica.  R.  R.  Co.  v.  Clark,  25  N.  Y.  R  208.) 

The  judgment  shoiild  be  affirmed. 

Davies,  J.  The  subscription  of  this  defendant  was  made 
under  similar  circumstances  to  that  of  Clarke,  in  the  case 
of  Black  River  and  Utica  Railroad  Company  v.  Clarke^ 
(25  N.  Y.  208).  We  then  said  that  the  intent  of  the  sec- 
tion of  the  general  railroad  act,  requiring  the  payment  of 
ten  per  cent,  in  cash  on  the  amount  of  the  subscription,  to 
be  made  in  cash  at  the  time  of  subscribing,  doubtless  was 
that  no  subscription  should  be  valid  until  ten  per  cent,  was 
paid  thereon,  and  not  that  it  should  be  invalid,  if  a  short 
interval  should  occur  between  the  actual  subscription  and 
the  payment  of  the  money.  The  subscription  and  the 
payment  of  the  ten  per  cent,  must  both  concur  to  make  a 
valid  subscription.    The  subscription  one  day,  with  pay- 
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ment  the  next,  would  satisfy,  the.  statute;  and  so  would 
actual  payment  at  any  period  after  subscription,  with  intent 
to  effectuate  and  complete  the  subscription.  The  writing 
of  the  name  in  the  subscription  book  should  be  deemed 
but  part  of  the  transaction,  and  provisional  or  conditional 
till  the  ten  per  cent  is  paid.  But  after  the  payment,  and 
as  was  said  in  that  case,  certainly  after  the  payment  of 
forty  per  cent,  on  the  subscription,  the  statute  requirement 
on  this  point  must  be  deemed  fully  complied  with  by  the 
defendant.  There  is  nothing  to  distinguish  the  case  now 
under  consideration  from  that  just  referred  to.  It  is  appa- 
rent that  the  defendant  commenced  acting  for  the  company 
as  early  as  April,  1853,  and  his  subscription  was  not  made 
until  July  2d  of  that  year.  It  is  fairly  inferrible,  from  the 
amount  of  his  account,  that  the  company,  at  the  date  of 
his  subscription,  was  indebted  to  him  in  an  amount  greater 
than  the  cash  payment  of  $50,  required  on  his  subscription. 
It  would  have  been  an  idle  ceremony  for  the  company  to 
have  handed  him  the  amount  due,  and  for  him  to  have  paid 
it  back  to  the  company  on  his  subscription.  It  is,  how- 
ever, sufBcient,  under  the  authority  of  the  case  just  cited, 
that  ten  per  cent,  or  first  amount  to  He  paid,  has  been  sub- 
sequently paid,  to  render  the  subscription  valid  and  bind- 
ing upon  the  defendants.  On  the  25th  of  February,  18549 
he  in  fact  not  only  paid  this  ten  per  cent,  but  the  first 
installment  called  for  of  ten  per  cent  payable  on  the  first 
day  of  that  month.  He  had,  therefore,  on  that  day  paid 
twenty  per  cent,  on  the  amount  of  his  subscription,  and  he 
can  not  now  be  permitted  to  allege  that  it  was  invalid 
because  he  did  not,  at  the  time  of  subscribing,  pay  the  ten 
per  cent,  in  cash.  The  charging  himself  with,  and  the 
allowance  by  the  company  in  the  settlement  with  the 
defendant,  of  both  of  these  installments,  was  a  voluntary 
payment  of  them  by  this  defendant  to  the  company,  quite 
as  much  so  as  if  the  company  had  handed  to  him  in  cash 
the  whole  amount  of  his  account,  $416,  and  he  had  imme- 
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diately  handed  back  the.  sum  mentioned  therein,  amounting 
to  the  eum  of  $200.    The  allowance  by  him  to  the  com- 
pany  of  these  sums,  and  the  payment  of  the  balance,  was 
a  payment  of  them  by  the  defendant  to  the  company. 
The  judgment  must  be  affirmed,  with  costs. 

MuixiN,  J.  I  am  not  prepared  to  hold  that  a  subscrip- 
tion for  the  stock  of  a  railroad  company  organized  under 
the  general  law  is  valid,  if  the  ten  per  cent  requii*ed  to  be 
paid  at  the  time  of  subscribing,  is  not  paid.  It  seems  to 
have  been  the  opinion  of  the  chancellor  in  Jenkins  v. 
Union  Tvmpike  Company  (1  Caines'  Case  in  Error,  86), 
that  a  subscription  for  stock  without  the  payment  of  the 
five  dollars  required  to  be  paid  on  each  share  at  the  time 
of  subscribing,  was  void  when  the  subscription  was  made 
to  the  stock  before  the  organization  of  the  corporation, 
but  if  made  after,  it  might  be  valid.  The  statute  under 
which  the  subscription  in  question  is  made,  not  only  requires 
ten  per  cent,  to  be  paid,  but  it  forbids  the  subscription  to 
be  i*eceived  without  such  payment.  It  seems  to  me  that  a 
subscription  taken  in  violation  of  this  prohibition  is  not 
binding. 

But  this  court  has  held  that  the  subscription  may  precede 
the  payment  of  the  ten  per  cent.,  and  that  when  the  ten 
per  cent,  is  paid,  the  subscription  is  valid  from  that  time. 
{Black  River  ani  Utica  Railroad  Company  v.  Clarke,  25 
K.  Y.  208.) 

The  only  remaining  question  is,  whether  the  ten  per 
eent.  has  been  paid? 

The  payment  was  in  services  performed  under  a  contract 
with  the  company.  No  price  was  agreed  on  for  the  services 
before  they  were  rendered.  The  price  must  have  been 
ascertained  before  there  could  be  an  application  of  them 
on  the  stock.  When  the  account  was  rendered  and  allowed, 
the  defendant  was  owing  the  company  that  portion  of  the 
stock  which  had  been  called  for  by  the  directors,  and  the 
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company  owed  him  for  services.  The  payment  by  each  to 
the  other  was  effected  by  the  company  crediting  the  servioet 
on  the  stock.  Was  it  necessary  for  any  purpose,  that  the 
ceremony  of  paying  money  by  the  company  to  the  defendant, 
and  by  the  defendant  of  the  same  money  back  again,  should 
be  gone  through  with?    It  seems  to  me  not 

Concede  the  agreement  to  take  pay  for  the  ten  per  cent 
in  services  as  illegal  and  void,  yet  the  services  were  actually 
rendered.  The  company  could  have  resisted  payment  by 
setting  up  the  illegal  agreement  It  was  optional  with  the 
defendant  whether  he  would  pay  anything  on  the  stock; 
but  he  did  pay  by  allowing  a  portion  due  him  for  services 
to  be  credited  on  the  stock. 

I  think  this  was  a  ratification  of  the  subscription,  and  a 
payment  of  the  ten  per  cent 

The  judgment  should  therefore  be  affirmed. 

All  the  other  judges  being  for  affinnance,  except  SeldeKi 
J.,  who  was  inclined  to  reverse,  judgment  affirmed. 


134  ToTOO  V.  Dayis.  [Ct.  of  Ap. 

Opinion  of  Datibs,  J. 


Robert  Younq  t;.  Guy  Davis  and  others. 

An  order  of  the  supreme  court,  setting  aside  a  Terdict  as  being  against  the 
weight  of  evidence,  and  on  payment  of  costs,  is  not  reviewable  on  appeal 
by  this  court. 

It  is  the  invariable  practice  of  this  court  not  to  review  orders  made  by  the 
supreme  court,  granting  new  trials,  on  the  ground  that  the  verdict  was 
either  against  evidence  or  against  the  weight  of  evidence. 

Appeal  from  an  order  made  at  a  General  Term  of  the 
Supreme  Courts  afpmdng  an  order  of  the  Special  Temiy 
setting  aside  a  verdict  and  granting  a  new  trial  on  terms, 
on  the  ground  that  the  verdict  was  against  tlie  weight  of 
evidence. 

N.  B.  Smithy  for  the  appellant 

Gardner  d  BurdicJc,  for  the  respondents. 

Davies,  J.  This  action  was  commenced  to  recover  the 
amount  of  a  promissory  note.  The  defense  was  usury. 
The  action  was  tried  at  the  Onondaga  circuit,  in  October, 
1858,  and  a  verdict  rendered  for  the  plaintiff.  No  excep- 
tions were  taken  to  the  charge  by  either  party,  and  subse- 
quently the  judge  who  tried  the  case,  upon  the  minutes, 
set  aside  the  verdict  and  ordered  a  new  trial.  On  appeal 
this  order  was  affirmed  at  the  general  term,  and  the  plain- 
tiff now  appeals  to  this  court,  and  stipulates,  if  the  order 
is  affirmed,  that  judgment  absolute  may  be  rendered.  The 
verdict  was  set  aside  as  being  against  the  weight  of  evi- 
dence, and  on  payment  of  costs  by  the  defendants.  Such 
an  order  is  not  reviewable,  on  appeal,  by  this  court,  and  we 
have  frequently  so  decided.  The  appeal  presents  no  ques- 
tion of  law  for  the  determination  of  this  court  A  review 
of  the  correctness  of  the  order  made  at  the  special  term 
granting  the  new  trial,  on  the  ground  that  the  verdict  was 
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against  the  weight  of  evidence,  would  necessarily  inyolye 
an  examination  of  snch  eridenee  by  this  court  In  Old-^ 
field  v.  Jfew  York  and  Haarlem  Railroad  Company  (14  N. 
Y.  Bep.  310),  we  aaid  that  the  question  of  setting  aside  the 
verdict  as  against  the  weight  of  evidence  was  properly  * 
addreaaed  to  the  supreme  court,  which  could  reverse  the 
judgment  and  grant  a  new  trial  on  those  grounds.  But 
this  co«rt  has  no  such  power.  It  is  invariably  our  prac- 
tice not  to  review  orders  made  by  the  supreme  court 
granting  new  trials,  on  the  ground  that  the  verdict  waa 
either  against  evidence,  or  against  the  weight  of  evidence. 
In  the  prefil|^nt  case  no  question  of  law  is  presented  upon 
the  admission  or  rejection  of  evidence,  or  the  charge  or 
refusal  to  charge  of  the  judge,  but  the  question  is  simply 
whether  the  order  made  by  him  granting  the  new  trial 
upon  terms  as  against  evidence,  was  or  was  not  properly 
made.  His  action  in  that  regard  is  not  subject  to  review 
in  this  case  in  this  court. 

Muixm,  J.,  also  read  an  opinion  in  favor  of  dismissal. 
And  all  the  other  judges  concurring,  and  agreeing  that  the 
judgment  was  right  on  the  merits,  appeal  dismissed. 
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Joseph  Riplet  v.  The  -SJtna  Insurance  Company. 

When  at  the  time  of  applying  for  insQrance,  a  paper,  called  in  the  policy  a 
•tirvey,  ia  iiUed  out  by  the  applicant,  and  doHvered  to  the  agent  of  the 
insarer,  and  the  policy  expreesiy  rcfera  to  aucfa  aurvey,  and  makea  it  « 
part  of  the  policy,  any  representation  contained  therein  is  to  be  deemed 
a  'irarranty. 

And  if  the  statements  contained  in  such  survey  are  to  be  considered  pro- 
missory, rather  than  an  aflrmatiye  warranty,  yet  the  riglits  and  duties 
of  the  parties  are  not  altered.  If  the  promise  has  not  been  kept — ^Iha 
condition  precedent  performed — the  insurer  is  not  bound  by  the  policy. 

Rules  fbr  construing  policies  of  insurance. 

A  policy  of  insurance  was  based  on  a- written  survey,  in  the  form  of  questioa 
and  answer.  To  the  question  whether  there  was  a  watchman  i»  th« 
\)uildiDg  during  the  night,  the  assured  answered,  "  there  is  a  watchman 
nights."  The  fire  occurred  l>etween  three  and  Ibur  o'clock  in  the  morning, 
on  Sunday,  when  no  watchman  was  present.  And  it  appeared  that  by 
the  custom  of  the  mill  no  watch  was  kopt  from  twelve  o'clock  Saturday 
night  to  twelve  o'clock  Sunday  night.  Held,  that  the  answer,  '*  there  ia 
a  watchman  nights,"  was  to  be  understood  to  mean  that  there  was  a 
watchman  in  the  mill  every  night. 

EMf  also,  that  evidence  of  a  custom  of  footories  in  the  vicinity  of*  the  one 
insured,  not  to  keep  a  watch  from  twelve  o'clock  Saturday  night  till 
twelve  o'clock  Sunday  night,  should  not  be  permitted  to  control  the  lan- 
guage of  the  survey. 

That  the  answers  to  the  questions  in  the  survey  must  be  interpreted  accord- 
ing to  the  popular  meaning  of  the  language  used. 

Parol  evidence  cannot  be  received  to  control,  explain  or  modify  a  warranty 
in  a  policy  of  insurance. 

Accordingly  held  that  evidence  to  show  that  the  agent  of  the  insurers  was 
informed  that  a  watchman  was  not  kept  Jn  the  building  insured  from 
twelve  o'clock  Saturday  night  till  twelve  o'clock  Sunday  night,  was 
improperly  received  by  the  judge,  and  should  have  been  rejected. 

And  it  being  conceded  that  no  watch  was  kept  from  twelve  o'clock  on  Sat- 
urday night  until  twelve  o'clock  on  Sunday  night,  it  was  held  that  the 
warranty  was  broken,  and  that  the  effect  of  the  breach  was  to  annul  the 
policy,  without  regard  to  the  materiality  of  the  warranty,  or  whether  the 
breach  had  anything  to  do  in  producing  the  loss. 

A  provision  in  a  policy  of  insurance  that  no  action  shall  be  brought  for  the 
recovery  of  any  claim  ui>on  it,  unless  the  same  shall  be  commenced  within 
one  year  (V'om  the  happening  of  the  loss  or  damage,  is  valid  and  binding. 

Such  a  condition  may  be  waived,  however,  by  the  act  of  the  parties.  But 
a  waiver,  to  be  operative,  must  be  supported  by  an  agreement  founded  on 


Jan'j,  1864.]     Riplst  v.  Tni  JBtna  Irs.  Go.  137 


StotemeDiof 


a  Tftlnable  oonsidnrAtion  1  or  the  act  relied  en  as  a  vatver  must  be  tuck 
as  to  estop  a  party  from  insisting  on  performance  of  the  contract  or  for* 
feitnre  of  the  condition. 
Where  the  Insurer  on  being  applied  to  for  the  payment  of  a  loss,  under  a 
policy  containing  soch  a  condition,  declined  pay  tag  it,  on  the  ground  that 
actions  had  been  commenced  against  it  by  other  parties,  which  were  stiU 
pending,  and  declared  it  would  do  nothing  in  reference  to  such  loss  while 
those  suits  were  pending.  Beldj  that  this  did  not  amount  to  a  waiver  of 
the  condition  I  nor  was  the  defbndant  estopped  from  insisting  on  the  coa- 
dUion. 

Appeal  from  the  judgment  of  the  genercd  term  of  the 
Supreme  Court  of  the  first  district^  affirming  a  judgmerd 
in  favor  of  the  plaintiff  at  the  Circuity  and  from  an  order 
c^i'ming  an  order  denying  a  motion  for  a  new  trial  made 
on  the  judge^s  minutes^  at  the  Circmt. 

Th£  action  was  upon  a  policy  of  iosaranoe  issued  by  the 
defendant  upon  the  factory  building,  and  the  stock  and 
goods  thereiU)  of  the  Glendale  Woolen  Company,  a  cor* 
poration  located  and  doing  business  at  Glendale,  in  the 
state  of  Massachusetts.  The  defendant  is  a  corporation 
daly  organized,  and  located  and  doing  business  at  Hart* 
ford,  in  the  state  of  Connecticut.  The  policy  is  dated  the 
11th  of  September,  1848,  and  expired  on  the  11th  of  Sep- 
tember, 1849,  and  was  for  the  sum  of  $12,500. 

The  application  for  insurance  was  made  to  Plunkett  & 
Hurlburt,  who  resided  at  Pittsfield,  in  Massachusetts,  and 
vrho  acted  as  agents  for  the  Protection  Insurance  Company 
of  Hartford,  as  well  as'  for  the  defendant  It  was  the* 
practice  ^  their  agents,  irhcn  an  application  was  made  for 
a  greater  amount  of  insurance  than  either  of  sold  com- 
panies would  assume,  to  make  a  single  survey  and  send  it 
forward  to  one  of  said  companies,  and  the  companies  which 
would  assume  shares  of  the  risk  would  agree  on  the  amount 
of  premium,  and  the  portion  each  would  assume.  Plun- 
kett/  io  pursuance  of  the  request  of  one  of  the  directors 
of  the  Glendale  Manufacturing  Company,  called  at  the  fac- 
tory, examined  the  same,  and  left  to  be  filled  up  and 
relumed  to  him  k  printed  ^blank,  containing  questions  to  be 
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answered  by  the  officers  of  said  company.  This  paper, 
-when  the  answers  were  given,  is  called  a  survey.  Amongst 
other  questions  in  said  paper  to  be  answered,  and  which 
were  answered,  were  the  following:  **  Is  there  a  watch- 
man in  the  mill  during  the  night?  Is  there  also  a  good 
watch  clock?"  To  which  the  following  answers  were 
returned,  viz:  "  There  is  a  watchman  nights — ^no  clock; 
bell  is  struc^i:  every  hour,  from  eight  P.  M.  till  it  rings  for 
work  in  the  morning."  Question:  "Is  the  mill  l^ft  alone 
at  any  time  after  watchman  goes  off  duty  in  the  morning 
till  he  returns  to  his  charge  in  the  evening?"  Ajiswer: 
**  Only  at  meal  times  and  on  the  Sabbath,  and  other  days 
when  the  mill  does  not  run.'' 

The  survey  containing  the  foregoing  questions  and  answers 
was  forwarded  by  said  Glendale  Company  to  Plunkett  & 
Hurlburt,  and  by  them  to  the  Protection  Insurance  Company 
of  Hartford.  Negotiations  were  had  between  said  Protec- 
tion Insurance  Company,  the  said  agent,  and  the  defend- 
ant, by  which  it  was  arranged  that,  of  the  whole  sum 
proposed  to  be  insured,  the  said  defendant  should  take 
$12,500,  and  the  Protection  the  rest,  at  a  premium  mutu- 
ally agreed  upon. 

The  policy  issued  by  the  defendant  contained  the  fol- 
lowing clause  in  reference  to  said  survey,  viz:  "These 
premises  are  more  fully  described  in  survey  No.  83.  on  file 
in  the  Protection  office  with  Plunkett  &  Hurlburt's  returns, 
which  survey  is  made  a  part  of  this  policy."  Annexed  to 
said  policy  was  the  following,  amongst  other  conditions  in 
reference  to  which  it  was  declared  in  the  policy,  that  the 
said  policy  was  made  and  accepted,  to  wit:  "  It  is  further- 
more hereby  expressly  provided  that  no  suit  or  action  of 
any  kind  against  said  company  for  the  recovery  of  any 
claims  upon,  under,  or  by  virtue  of  this  policy  shall  be 
sustainable  in  any  court  of  law  or  chancery  unless  such 
suit  or  action  shall  be  commenced  within  the  term  of  twelve 
months  next  after  any  loss  or  damage  shall  occur,  and  in 
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case  any  such  suit  or  action  shall  be  commenced  against 
said  company  after  the  expiration  of  twelve  months  next 
after  such  loss  or  damage  shall  have  occurred,  the  lapse 
of  time  shall  be  deemed  as  conclusive  evidence  against 
the  validity  of  the  claim  thereby  so  attempted  to  be 
enforced." 

On  Sunday  morning,  the  8th  of  April,  1849,  the  said 
factory,  and  its  contents,  were  destroyed  by  fire;  after 
which  notice  of  the  loss,  and  proofs  thereof,  were  deliv- 
ered to  the  defendant,  in  conformity  with  the  provisions  of 
said  policy. 

The  defendant  sent  an  agent  to  inquire  into  the  facts 
concerning  the  fire,  and  then  for  the  first  time,  as  it  was 
claimed  by  the  defendant,  did  it  learn  that  no  watchman 
was  accustomed  to  be  in  said  factory  from  twelve  o'clock 
on  Saturday  night  till  twelve  o'clock  on  Sunday  night;  and 
the  fire  occurred  while  no  watchman  was  in  the  building. 
The  defendant  refused  to  pay  the  loss,  on  the  ground  that 
answers*  in  the  survey  to  the  questions,  in  regard  to  a 
watchman  in  said  factory,  above  set  out,  were  a  warranty, 
and  it  had  been  broken,'  and  the  company  was  not,  there- 
fore, liable  on  said  policy. 

After  the  expiration  of  sixty  days  from  the  presentation 
of  the  proof  of  loss,  the  agents  of  the  insured  applied  to 
the  defendant  for  payment  of  the  loss,  which  was  at  that 
time  declined,  on  the  ground  that  actions  had  been  brought 
by  several  parties — one  against  said  Glendale  Company, 
and  others  against  other  parties  interested  in  the  stock  of 
said  company— claiming  whatever  might  be  payable  on 
said  policy;  and  the  defendant  would  do  nothing  in  refer- 
ence to  said  loss  while  suits  were  pending.  Said  suits 
were  never  disposed  of  Subsequently,  the  defendant 
refused  to  pay  anything  toward  said  loss,  on  the  ground 
that  the  warranty  hereinbefore  referred  to  was  broken. 
Negotiations  between  the  parties  were  continued,  for  com- 
promise and  payment,  without  arriving  at  any  results. 
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Fiually,  before  the  end  of  a  year  from  the  losa,  an  action 
*vras  cbinmcDced  in  Connecticut  againat  said  defendant,  on 
said  policy;  which  suit  was  subsequently  withdrawn,  after 
the  decision  in  the  court  of  errors  of  Connecticut  in  an 
action  on  the  policy  issued  by  the  Protection  Company,  in 
favor  of  said  company,  on  the  ground  that  the  warranty 
was  broken  and  the  company  not  liable  on  the  policy. 

This  action  was  commenced  in  December,  1852.  The 
plaintiff,  in  his  complaint,  after  setting  out  the  issuing  of 
the  policy,  the  destruction  of  the  property  by  fire,  and  the 
furm'shiug  of  proof  of  loss,  &c.,  and  the  refusal  to  pay  on 
the  ground  that  the  questions  and  answers  in  the  surrey 
constituted  a  warranty,  and  that  it  was  alleged  to  have  been 
broken,  proceeds  to  allege,  on  information  and  belief,  that 
said  questions  and  answers  were  not  understood  by  either 
of  the  parties  to  be — and  were  not  in  fact — ^a  warranty; 
and  that  said  policy  was  procured  through  Plunkett  & 
Hurlburt,  agents  of  the  defendant,  who,  before  said  policy 
was  issued,  had  notice  and  well  knew  that  it  was  the  inva- 
riable practice  of  said  company  to  have  no  watchman  in 
the  mill  from  midnight  after  Saturday  to  the  following 
midnight,  and  that  it  was  the  intention  of  the  agents  of 
both  parties  to  frame  the  questions  and  answers  so  as  to 
convey  that  idea;  and  if  the  true  construction  of  the  lai^ 
guage  was  otherwise,  it  was  so  expressed  through  mistake. 
Judgment  was  demanded  for  the  whole  sum  insured. 

The  defendant,  in  its  answer,  after  admitting  some  and 
denying  others  of  the  allegations  in  said  complaint,  set  up 
by  way  of  affirmative  defence,  1st.  The  breach  of  the  war- 
ranty; and  2d.  That  the  suit  was  not  brought  within  one 
year  from  the  date  of  the  loss. 

On  the  trial,  the  questions  principally  litigated  were, 
1st.  Whether  the  defendant's  agent,  Plunkett,  was  iufoimed 
at  the  time  he  made  the  examination  of  the  factory  pre- 
mises,  before  said  survey  was  made  out,  that  no  watch  was 
kept  in  said  factory  from  midnight  after  Saturday  until  the 
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midnight  following,  upon  which  there  was  conflicting  evi- 
dence. The  plaintiff  woa  permitted  to  prove,  under  objec- 
tion by  the  defendant,  that  it  was  the  custom  of  mills  in 
that  region  of  country  not  to  keep  a  watph  during  the  time 
mentioned,  and  when  Sunday  began  and  ended  by  the  cus- 
tom and  usage  of  the  people. 

The.  second  question  was,  whether  the  limitation  of  one 
year  for  bringing  the  suit  had  been  waived;  and  the  act 
of  waiver  relied  upon  mainly  was  the  refusal  to  pay  until 
the  garnishee  suits,  so  called,  were  ended;  and  that  as  said 
suits  were  not  ended  within  the  year,  the  condition  of  the 
policy  was  waived;  and  that  negotiations  for  compromise 
were  continued  between  the  parties  even  beyond  the  year. 
On  this  point  there  was  a  conflict  of  evidence. 

The  defendant,  after  the  evidence  was  closest  moved  to 
dismiss  the  complaint,  on  the  following  grounds: 

1.  The  limitation  as  to  the  time  for  bringing  an  action  on 
the  policy,  to  one  year,  was  valid  and  binding. 

2.  That  no  waiver  thereof  had  been  proved. 

3.  That  breach  of  the  warranty  discharged  the  defendant 
from  the  obligation  to  pay  said  loss. 

The  court  denied  the  motions;  holding  that  the  question 
of  waiver  was  one  for  the  jury,  and  that  by  the  tnie  con- 
struction of  the  question  and  answer  as  to  the  watchman, 
the  insured  were  excused  from  keeping  a  watch  from  twelve 
o'clock,  Saturday  night,  to  twelve  o'clock,  Sunday  night; 
to  which  rulings  and  decisions  the  defendant's  counsel 
excepted.  The  defendant's  counsel  requested  the  court  to 
charge  the  jury: 

1.  That  they  should  find  a  verdict  for  the  defendant  on 
the  question  of  waiver  of  the  limitation  of  the  action. 

3.  That  inasmuch  as  a  suit  was  in  fact  commenced  within 
a  year,  the  acts  of  the  defendant  in  reference  to  the  com- 
mencement or  non-commencement  of  an  action  is  wholly 
immaterial. 

3.  That  the  letter  of  the  defendant's  attorney  to  the 
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assured  of  7th  of  August,  1849,  refusing  to  recognize  the 
existence  of  any  chiim  for  loss  on  the  policy,  put  the  insured 
on  their  guard,  and  imposed  on  them  the  duty  of  bringing 
an  action. 

4.  What  was  done  after  suit  brought  in  Connecticut  can- 
not be  considered  in  determining  the  question  of  waiver. 

5.  That  the  recovery  must  be  limited  to  $10,000,  being 
the  loss  on  the  property  of  the  Gleddale  company. 

The  court  refused  so  to  charge,  and  the  defendant's 
counsel  excepted. 

The  court,  amongst  other  things,  charged  the  jury  that 
if  the  defendant  suggested  a  postponement  until  certain 
attachments  were  removed,  and  at  the  same  time  was 
silent  in  regard  to  the  limitation,  this  would  be  a  waiver. 
And  that  they  should  determine  wheth^*  there  was  any 
positive  act  of  the  defendant  which  was  intended  to  induce, 
and  did  induce  the  insured  to  postpone  the  suit  until  after 
the.expiration  of  the  year.  To  each  of  which  instructions 
the  defendant's  counsel  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for  $15,150, 
and  found  the  loss  on  stock  insured  to  be  $3,787.50,  for 
which  sums  judgment  was  rendered.  And  the  same  was 
affirmed  by  the  general  term.    (See  29  Barb.  552,  S.  C.) 

George  F.  Comatock,  for  the  appellant 

I.  The  eighth  question  in  the  survey,  with  the  answer 
thereto,  constituted  a  warranty,  which  required  a  watch  to 
be  kept  during  all  the  nights  of  the  week.  The  breach  of 
this  warranty  vitiated  the  policy,  and  discharged  the 
defendant.  The  contrary  doctrine  having  been  held  at 
the  trial,  the  judgment  should  be  reversed  on  this  ground. 
(fiflendah  Company  v.  Protection  Insurance  Company^  21 
Conn.,  19;  Houghton  v.  Manufacturer^  Insurance  Com- 
pany,  8  Mete.  114;  Farmers?  Insurance  Company  v.  Snyder f 
16  Wen.  481;  Alston  v.  Mechanics'  Insurance  Compqny, 
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4  EQll,  830;  Jenninga  y.  Chenango  Insurance  Company^  i 
Denio,  75;  Kennedy  y.  St.  Lawrence  County  Insurance 
Company y  10  Barb.  285;  Wall  v.  Howard  Insurance  Com^ 
pony,  14  Barb.  383;  Gates  v.  Madison  County  Insurance 
Company,  2  ComBt  43;  Wilson  v.  Herkimer  County  Insur 
ranee  Company,  2  Selden,  53;  Wood  y  Hartford  Insuranice 
Company,  13  Conn.  533.) 

n.  The  proyiaion  in  the  policy  that  no  suit  should  be 
sustained  against  the  company  to  recoyer  for  a  loss  unless 
eommenced  within  twelve  months,  is  entirely  consistent 
with  public  policy,  and  is  yalid.  {Gray  y.  Hartford 
Insurance  Company,  1  Blatch.  280;  Wilson  y.  ^tna  Instil 
ranee  Company,  27  Vermont,  99;  Williams  y.  Vermont 
Insuinnce  Company^  20Yermont,  222;  Leadbeatery.  ^tna 
Insurance  Company,  1  Shepley,  267;  Worsley  y.  Wood,  6 
Tcnn.  R  718.) 

ni.  This  suit  was  not  brought  until  nearly  four  years 
after  the  loss,  and  therefore  it  cannot  be  maintained.  The 
court  at  the  trial  erred  in  submitting  to  the  jury  the  ques* 
tion  whether  the  limitation  clause  in  the  contract  had  been 
waived  or  discharged.  There  was  no  evidence  having  the 
slightest  tendency  to  establish  such  waiver. 

1.  No  doubt  the  parties  might  agree  with  each  other, 
before  or  after  the  loss,  to  strike  from  the  contract  the 
clause  in  question.  But  it  is  not  pretended  that  any  such 
agreement  was  made,  nor  even  that  the  clause  was  ever 
mentioned,  considered  or  thought  of  in  any  written  or  oral 
intercourse  between  them  at  any  time  subsequent  to  the 
making  of  the  policy.  Consequently  there  is  no  waiver 
arising  out  of  anything  in  the  nature  of  a  mutual  stipulation, 
having  by  itself  the  force  of  a  contract.  As  nothing  of  the 
kind  ever  took  place  it  is  unnecessary  to  speak  of  the  absence 
of  a  consideration  for  any  such  agreement  or  stipulation. 

2.  There  was  no  language  or  conduct  on  the  part  of  the 
defendant  intended  or  calculated  to  mislead  the  insured 
party,  or  which  was  accepted  by  such  party,  as  an  induce- 
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meut  to  postpone  the  commeDcement  of  the  8uit  until  after 
the  twelve  moutha.  The  contrary  is  exactly  the  truth, 
(a.)  When  only  two  and  a  half  of  the  twelve  months  Imd 
elapsed,  the  secretary  of  the  insui^er  both  said  and  wrote 
to  the  insured  that  certain  garnishee  suits  aught  to  be 
removed  before  negotiating,  Ac.  This  suggested  no  post- 
ponement of  suit,  certainly  none  beyond  the  twelve  months. 
(5.)  But  the  defendants  immediately  after  took  ground 
against  the  claim,  and  formally  announced  their  determina- 
tion on  the  7th  of  August,  1849,  when  only  four  of  the 
twelve  months  had  elapsed,  (c.)  The  insured  party 
accepted  this  announcement  as  decisive,  and  actually  com- 
menced suit  in  September,  1849,  before  six  of  the  fwelve 
months  had  elapsed,  (d.)  If  any  thiug  took  place  after- 
wards which  can  be  called  negotiation,  manifestly  it  could 
have  nothing  to  do  with  the  limitation  of  time  for  bringing 
a  suit  already  commenced.  > 

IV.  The  court  not  only  submitted  the  question  of  waiver 
to  the  jury,  but  specially  charged  as  follows:  **In  the 
language  of  the  general  teim,  if  the  defendants  suggested 
a  postponement  until  certain  attachments  were  removed, 
and  at  the  same,  time  were  silent  in  regard  to  the  limita- 
tion, I  am  bound  by  this  decision  to  charge  you  that  this 
would  be  a  waiver."  This  was  erroneous,  because  it 
instructed  the  jury  not  to  deliberate  upon  the  matter  of 
&ct  and  intention,  but  peremptorily  to  find  that  the  limi- 
tation was  waived.  The  only  evidence  to  which  this  part 
of  the  charge'  could  refer  was  that  of  Goodrich,  showing 
that  in  June,  1849,  Mr.  Loomls,  the  secretary  of  the 
defendant,  declined  to  pay  the  loss  when  called  upon  so 
to  do,  and  stated  aa  a  reason  that  garnishee  suits  were 
pending  which  ought  to  be  disposed  of  before  negotiating 
concerning  the  claim.  This  was  nine  and  a  half  months 
before  the  expiration  of  twelve  months  from  the  time  of 
the  loss.  This  not  only  was  not  in  law  a  waiver  of  the 
limitation,  but  it  would  not  authorize  a  jury  to  find  such 
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waiver.  That  it  was  not  a  waiver  is  still  more  apparent 
when  it  is  considered  that  soon  afterwards,  (August  7tb, 
1849,)  the  defendant  peremptorily  rejected  the  claim,  and 
that  a  suit  was  actually  brought  upon  it  before  half  the 
period  of  limitation  had  expired. 

D.  D.  Fields  for  the  respondent 

L  The  first  and  most  material  question  in  this  case  is 
the  true  meaning  of  the  survey.  Whether  the  refei-ence 
which  the  policy^makes  to  that  survey  renders  it  a  war^ 
ranty  or  merely  a  representation,  is  a  question  not  raised 
upon  this  record;  though  the  plaintiff  has  always  insisted 
and  does  still  insist  that  the  survey  is  referred  to  merely 
for  a  description  of  the  premises,  and  its  answers  about 
the  workings  of  the  mill  are  not  waixauties.  But,  as  that 
is  not  a  question  here,  no  further  reference  will  be  made  to 
it  What  is  the  true  meaning  of  the  questions  and  answers 
taken  together?  Do  they  import  that  the  watchman  was 
to  be  in  the  mill  during  any  part  of  Sunday?  If  they  do, 
the  court  below  wa^  wrong.  If  they  do  not,  it  was  right 
The  defendants'  construction  rests  upon  the  single  word 
*' nights,"  which  they  insist  must  mean  the  total  period  of 
obscm^ation  during  the  entire  year,  from  the  twilight  of  the 
evening  to  the  twilight  of  the  morning  of  every  twenty* 
four  hours,  from  the  1st  of  January  to  the  81st  of  Decern-* 
ber.  The  plaintiff,  on  the  other  hand,  insists  that  the 
word  niffJUa^  taken  by  itself,  has  not  so  comprehensive  a 
meaning;  and  especially  that,  taken  in  connection  with  the 
rest  of  the  answer,  it  is  plain  that  it  does  not  cover  the 
hoors  of  darkness  in  the  Christian  Sabbath. 

1.  The  word  "nights,"  in  ordinary  speech,  does  not 
signify  the  whole  of  the  night-time.  When  we  ^eak  of  a 
person's  calling  obliging  him  to  be  out  nights,  we  do  not 
mean  that  he  is  obliged  to  be  out  all  night  The  physician 
is  compelled  to  be  up  nights,  the  soldier  and  the  sailor  to 
10 
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keep  watch  nighta;  but  none  of  them  is  kept  awake  during 
the  whole  period  of  darkness.  The  same  word  occurs 
again  in  the  answer  to  the  fifteenth  interrogatory,  where  it 
would  be  absurd  to  suppose  it  meant  all  the  time  of  night 
On  both  occasions  on  which  it  is  used,,  the  word  is  some- 
thing equivalent  to  "o'nights,"  or  "at  night,"  or  " after 
dark,"  or  any  other  expression  which  refers  to  the  night- 
time in  general,  as  distinguished  from  the  day-time. 
.  2.  The  answer  does  not  follow  the  language  of  the 
question.  That  was,  ''Is  there  a  watchman  in  the  mill 
during  the  night?"  this,  ** There  is  a  watchman  nights" — 
an  answer  which  certainly  should  suggest  to  the  person 
receiving  it  that  the  person  making  it  did  not  mean  to  wai"- 
rant  that  there  should  be  a  watchman  who  should  stay 
in  the  mill  during  every  hour  of  eveiy  night.  One  of  two 
things  seems  evident:  either  the  person  answering  under- 
stood the  question  to  be  broader  than  the  answer,  and 
meant  to  give  an  answer  which  fell  short,  or,  what  is  the 
more  probable,  he  understood  both  the  question  and  the 
answer  to  have  the  same  restricted  meaning. 

8.  If  the  word  ♦' nights"  were  far  n^ore  comprehensive 
than  it  is,  the  context  and  other  parts  of  the  survey  would 
limit  it. 

(a.)  The  eighth  interrogatory  consists  of  two  parts,  which 
following  each  other  without  a  break,  would  read:  ''Is 
there  a  watchman  in  the  mill  during  the  m'ght,  and  if  so, 
is  the  mill  left  alone  at  any  time  after  the  watchman  goes 
off  duty  in  the  morning  till  he  retunis  to  his  charge  at 
evening?"  The  answers  then,  put  into  one,  might  be  read 
thus:  "There  is  a  watchman  nights;  but  the  mill  is  left 
alone  on  the  Sabbath  and  other  days  when  it  is  not  run» 
and  it  is  also  left  alone  at  meal  times  of  the  day  when  it  is 
run."  The  interrogatory  assumes  of  course  that  there  is 
no  watchman  when  the  mill  is  left  alone;  and  the  answer 
iff  explicit  that  the  mill  is  left  alone  every  non-working  day 
and  every  meal  time  of  every  working  day.    There  would 


Jaii*y,  1864.]     Biplst  v«  Tex  Mm  a  Ins.  Co.  147 

Argument  for  Retpondeni. 

thus  be  half  an  hour,  or  perhaps  an  hour,  every  mornings 
every  noon,  and  every  evening,  vith  the  fires  in  full  blast 
and  the  materials  disposed  about  the  building  for  use,  when 
not  a  single  person,  workman  or  watchman  would  be  iu 
the  mill  The  defendants'  construction  would  require  a 
watchman  to  come  to  the  mill. every  evening  and  stay  all 
uight,  though  the  mill  should  be  stopped  for  a  month,  or 
for  even  half  the  year. 

(5.)  The  answer  to  the  inquiry  about  a  watch-clock  ind^ 
cates  that  the  watchman  comes  at  8  p.  H.,  and  stays  till  he 
rings  the  bell  for  work  in  the  morning;  for  the  object  of 
a  watch-clock  is  to  insure  the  fidelity  of  the  watch,  and  the 
mention  of  the  bell  is  introduced  to  give  this  assurance  of 
his  fidelity,  that  he  is  obliged  to  be  on  hand  and  wakeful 
during  every  hour  between  the  designated  limits.  When 
the  answer  adds,  ''No  clock;  bell  is  struck  every  hour 
from  8  p.  M.  till  it  rings  for  work  in  the  morning,"  it  plainly 
shows  that  the  person  who  made  it  did  not  intend  to  apply 
it  to  the  night  preceding  Sunday;  for  no  work  was  done 
on  Sunday,  and  no  bell  would  be  rung  on  the  morning  of 
that  day.  Taking  the  whole  answer  together,  it  is  plain 
that  '*  nights "  does  not  cover  the  entire  night  preceding 
Sunday.  This  construction  is  supported  by  the  next  lan- 
guage of  the  same  question  and  answer,  which  were  aa 
follows:  *'Q«  Is  the  mill  left  alone  at  any  time  after  the 
watchman  goes  off  duty  in  the  morning  till  he  returns  to 
his  charge  in  the  evening?  A.  Only  at  meal  times,  and  on 
the  Sabbath  and  other  days  when  the  mill  does  not  run/' 
To  the  person  who  made  the  former  answer,  the  words 
'^  after  the  watchman  goes  off  duty  in  the  morning  "  would 
mean  after  the  '*  bell  has  rung  for  work  in  the  morning  " 
(to  use  the  language  of  his  former  answer),  which,  of 
course,  would  refer  only  to  working  days,  and  would 
exclude  Sundays.  His  answer  is,  therefore,  *'  only  at  meal 
times  "  (on  working  days).  He  adds  the  rest  of  his  answer 
with  i-eference  to  the  understanding  with  which  he  had 
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fui6wered  the  former  question;  for  as  he  plainly  did  not 
intexid  to  apply  that  to  the  night  preceding  Sunday,  so, 
when  he  is  asked  whether  the  mill  is  ever  left  alone  after 
the  watchman  goes  off  duty  in  the  morning — that  is,  on 
those  days  when  the  bell  rings  for  work  in  the  morning,  or 
on  working  days — he  naturi^Uy  adds,  after  the  proper 
answer  to  the  question,  '*  on  the  Sabbath  and  other  days 
'When  the  mill  does  not  run,"  meaning,  that  as  these  were 
r  not  working  days  ''  when  the  watchman  went  off  duty  in  the 
morning,"  the  former  part  of  his  answer  did  not  apply. 
On  the  Sabbath  and  other  holidays,  he  says,  the  mills  were 
left  alone,  but  not  from  any  hour  when  the  watchman  went 
off  duty  in  the  morning;  for  he  went  off  duty  when  the 
l>ell  rang  for  work,  and  that  was  an  incident  only  of  work* 
ing  days.  The  watchman's  going  off  duty  in  the  morning 
evidently  did  not  apply  in  his  mind  (and  so  ho  meant  to 
express  it)  to  Sundays  and  holidays. 

(<;.)  The  word  "  Sabbath  "  means  all  the  time  between 
twelve  o'clock  Saturday  night  and  twelve  o'clock  Sunday 
night  At  common  law,  the  day  begins  and  ends  at  mid- 
liight;  and  that  is  the  rule  in  this  country,  except  in  those 
states  where  the  day  is  otherwise  defined  by  statute  or 
usage.  To  this  point,  and  as  to  the  meaning  of  Sunday, 
see  JButler  v.  Kehey  (15  Johns.  177);  Pulling  v.  The 
J'eople  (8  Barb.  385). 

,  ((2.)  The  rest  of  the  answer  is  to  be  understood  with 
qualifications,  for  the  bell  docs  not  ring  every  hour  on 
Sunday.  The  next  answer  showed  that  the  mill  was  left 
alone  on  Sunday.  The  questions  were  asked  with  reference 
to  the  days  of  work,  and  the  danger  of  working  the  mill, 
(e.)  The  exception  of  the  ^'Sabbath"  was  made  in  con- 
formity with  the  habits  of  the  community  where  the  mill 
wa3  situated.  These  forbid  or  discourage  labor  on  any 
portion  of  the  Sabbath;  and  to  require  one  to  watch  a  mill 
during  that  time,  though  it  might  be  justified  to  them  by 
qecessityi  would  certainly  be  a  departure  froni  the  ordinary 
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habits  of  their  society.  This  circumstance,  while  it  might 
not  control,  would  serve  to  indicate  the  sense  in  which  tho 
langnage  was  used  and  understood. 

(/.)  The  answer  to  the  ninth  interrogatory  gives  another 
instance  of  the  context  qualifying  a  particular  expression. 
The  inquiry  is  ••  whether  the  waste  is  removed  daily,"  and 
the  answer  is  in  the  affirmative;  and  yet,  unquestionably, 
neither  the  person  asking  nor  the  person  answering  under- 
stood by  this  that  the  waste  was  to  be  removed  on  the 
Sabbath. 

{ff.)  The  fifteenth  question  and  answer  give  still  imother 
instance.  The  inquiry  is,  "  during  what  hour  is  the  fac- 
tory worked?"  and  the  answer  is,  *•  summer,  commence  at 
5  o'clock  A.  M.,  work  till  dark;  winter,  commence  as  soohi 
as  we  can  see  in  the  morning,  work  till  8  o'clock  p.  h.,  etc.'^ 
In  neither  is  there  any  exception  of  the  Sabbath  or  holi- 
days; and  yet  it  is  certain  that  neither  of  the  parties  under- 
stood that  the  work  was  to  begin  in  the  morning  and  end 
in  the  evening  of  those  days. 

(A.)  The  sixteenth  interrogatory  asks  about  the  fires 
'<  when  the  work  ceases  at  night;"  and  yet  it  is  plain  that 
this  refers  not  to  the  beginning  of  the  darkness,  as  the 
strict  interpretation  of  the  word  *'  at  night"  would  make 
it,  but  to  any  hour  during  the  night  when  the  work  ceases. 

4.  The  transaction  bears  evidence,  throughout,  that  the 
solicitude  of  the  insurers  was  about  the  exposure  arising 
from  the  working  of  the  mill.  A  factory  lying  idle  is  no 
more  exposed  than  any  other  building,  and  would  no  more 
require  watching,  or  justify  a  larger  premium  for  insurance. 
The  defendant's  construction,  however,  would  require  a 
watchman  every  night,  if  the  dam  should  give  way  and  the 
business  be  suspended  for  the  greater  part  of  the  year.  If, 
on  the  other  hand,  it  be  conceded,  as  it  should  be,  that,  in 
such  an  event,  there  would  be  no  need  of  watching  tho 
mill,  the  accuracy  of  the  plaintiff's  construction,  respecting 
the  watching  on  Sunday,  is  demonstrable.    If,  for  example, 
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the  4th  of  July  had  happened  to  fall  on  Saturday,  the  fires 
would  have  been  extinguished  Friday  evening;  and  the 
-watchman  need  not  have  come  Saturday  evening,  or  been 
thei*e  during  any  part  of  the  darkness  between  Saturday 
evening  and  Sunday  evening.  But  the  defendant's  con- 
struction would  require  the  watchman  to  stay  till  daylight 
Saturday  morning,  and  to  comte  again  at  twilight  on  Sun- 
day evening,  though  he  might  stay  away  the  whole  inter- 
mediate .period.  Or,  suppose  the  mill  stopped  for  the 
whole  summer  season,  beginning  on  the  last  day  of  June 
and  ending  on  the  last  day  of  Augusts  the  defendant  would 
have  the  watchman  stay  till  daylight  of  the  first  of  July 
and  come  again  at  twilight  on  the  last  of  August.  For  the 
reasons  thus  given,  the  plaintiff  submits  that  the  court 
below  was  right  in  its  ruling,  *'  that,  by  the  true  eonstruc- 
tipn  of  the  eighth  question  and  answer  in  the  survey,  the 
insured  were  excused  from  keeping  a  watch  from  twelve 
o'clock  Saturday  night  to  twelve  o'clock  Sunday  night" 
For  a  case  in  some  respects  similar,  see  JPrie^er  v.  JEx.  Ins. 
Co.  (6  Wis.  8^.)  The  plaintiff's  counsel  has  not  thought 
it  neceesary  to  discuss  particularly  the  decision  of  the  court 
in  Connecticut,  reported  in  21  Conn.  19.  That  decision  is 
not  authoritative,  and  certainly  is  not  entitled  to  greater 
respect  than  that  of  the  supreme  court  of  this  State.  The 
contract  of  insui*ance  was  not  made  in  Connecticut,  but  in 
Massachusetts.  Even  if  it  had  been  made  in  the  former 
State,  as  the  question  is  one  merely  of  the  meaning  of  ordi^ 
nary  language,  the  court  there  would  have  no  especial 
jurisdiction  to  explain  it 

n.  The  next  question  concerns  the  limitation  contained 
in  the  tliirteeuth  of  the  conditions  annexed  to  the  policy. 
On  this  point  the  plaintiff  claims: 

1.  That  the  condition  was  void  as  against  the  policy,  if 
not  the  very  terms,  of  the  law. 

2.  That,  if  it  was  a  valid  condition,  it  was  for  the  bene- 
fit  of  the  insurers,  and  might  be  waived  by  them. 


Jib'j,  1864.]     BiPLtr  v.  Thi  JEtha  Ins.  Go.  151 

Argament  tor  Reipondent. 

3.  That  the  court  below  was  right  in  its  instructions  to 
the  jury  respecting  the  eridence  of  waiver. 

The  condition  was  that  no  suit  for  the  recovery  of  any 
dain  under  the  policy  should  be  ^sustainable  in  any  court 
of  law  or  chancery,  unless  commenced  within  twelve 
months  after  the  loss;  or,  if  any  suit  was  brought  after 
that  period,  the  lapse  of  time  should  be  deemed  conclusive 
evidence  against  the  validity  of  the  claim.  In  this  statd 
the  question  must  be  regarded  as  an  open  one,  notwith^ 
standing  what  was  said  in  Ames  v.  JVew  York  Union  Ins.  Go. 
(14  N.  Y.  266),  since  that  was  not  necessary  to  the  decision 
of  the  case.  In  other  states  the  decisions  are  conflicting, 
though  the  preponderance  is  undoubtedly  in  favor  of  thd 
validity  of  the  condition.  It  has  been  held  valid  in  Ohio 
(Portage  Insurance  Co.  v.  West,  6  Ohio  U.  S.  599);  in 
Geoi^  {Brown  v.  Savannah  Insurance  Co.,  2f4  Geo.  9"?); 
in  Pennsylvania  {If.  W.  Insitrance  Co.  v.  Phoenix  0.  and 
C.  Co.,  31  Penn.  448);  in  Rhode  Island  {Brovm  v.  Rogef 
Williams  Insurance  Co.,  SRI.  394);  in  Massachusetts 
{TSdlam  v.  N.  T.  Insurance  Co.,  7  Gray,  6;  see  also  ArtJV' 
strong  v.  Bowditch  M.  F.  Inswrance  Co.,  6  Gray,  596);  in 
Vermont  {Williams  v.  Vermont  Insurance  Co.,  20  Vt.  222; 
Wilsoii  V.  JEtna  Insurance  Company,  27  Vt.  99);  in  Maine 
{LeadbeoJter  v.  ^tna  Insurance  Co.,  1  Shepl.  267);  in 
Tennessee  {Wisely  v.  Wood,  Tenn.  718);  and  by  Mr.  Jus- 
tice Nelson,  in  Cray  v.  Hartford  Insurance  Co.  (1  Blatch. 
280).  It  has  been  held  invalid  in  Indiana  {Eagle  Insitr 
ranee  Co.  v.  Lafayette  Insurance  Co.,  9  Ind.  443),  and  by 
Mr.  Justice  McLean,  in  French  v.  Lafayette  Insurance  Co. 
(5  McLean,  461).  We  are  thus  at  liberty  to  discuss  the 
question  upon  principle.  Xhe  objection  to  the  condition 
is  that  it  is  repugnant  ta  the  fair  construction  of  the  stat- 
ute of  limitations;  or,  if  not  thus  repugnant,  it  imposes  a 
restraint  upon  the  assertion  of  a  right  in  the  ti*ibunals  of 
the  country  not  imposed  by  the  law  of  the  land.  Our 
statute  declares  that  "  civil  actions  can  only  be  commenced 
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"within  the  period  prescribed,"  &c.  (Code,  §  74),  and  that 
•**the  periods  prescribed  in  section  seventy-four  for  the 
commencement  of  actions  other  than  for  the  recovery  of 
real  property  shall  be  as  follows,"  &c.  (§  89.)  If  the  lan- 
guage had  been,  civil  actions  can  be  commenced  within  the 
periods  prescribed,  and  those  only,  there  would  have  beei> 
a,  clear  repugnance  between  the  statute  and  the  condition 
in  question.  Is  the  repugnance  less  real  because  the  lan- 
guage of  the  statute  is  a  little  different?  Is  not  the 
language  indeed  equivalent  to  a  declaration  that  actions 
may  be  commenced  within  the  prescribed  periods,  and  not 
after?  But,  independent  of  this  consideration,  the  attempt 
to  impose  a  restraint  on  the  assertion  of  a  right  not  im< 
posed  by  law  should  seem  not  to  be  defensible.  If  it  may 
be  done  in  one  respect,  there  seems  to  be  no  sufficient  rea- 
son why  it  may  not  be  done  in  another.  Thus  parties 
might,  with  equal  propriety,  stipulate  that  no  suit  should 
be  brought  but  in  the  name  of  the  insured;  that  no  attach- 
ment, injunction,  or  other  provisional  remedy  should  be 
obtained  in  such  suit;  that  the  defendants  might  answer 
without  oath;  that  a  jury-trial  should  be  waived;  that  a 
reference  should  in  all  cases  be  agreed  upon;  that  particu- 
lar referees  should  bo  selected;  that  execution  should  issue 
only  after  a. certain  time,  or  upon  certain  conditions,  and 
the  like.  It  has  been  said  in  some  of  the  courts  {J^ute  v. 
Hcmdlton  Insurance  Co.,  6  Gray,  174;^  Hall  v.  People^a 
Insurance  Co.y  6  Gray,  185;  Cohb  v.  Ne;w  England  Insur 
ranee  Co.,  6  Gray,  192),  that  a  stipulation  not  to  sue  in  a 
particular  court,  which  is  admitted  to  be  void,  differs  in 
this  respect  from  the  stipulation  as  to  the  time  of  suing. 
The  effect,  however,  of  the  stipulation  as  to  time  is  to 
drive  the  insured  into  a  particular,  court.  Thufe  the  defend- 
ant is  a  foreign  corporation.  A  suit  against  it  in  this  state 
cannot  be  brought  unless  the  insured  is  fortunate  enough 
to  find  property  here  to  attach.  .  What  is  the  party  then 
to  do  but  seek  th«  corporation  in  the  state  where  it  was 
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created,  though  it  contracted  the  obligation,  and  the  caude 
of  action  accrued  elsewhere?  Again,  this  court  has  held 
that  the  statute  of  limitations  does  not  run  at  all  against  a 
foreign  corporation.  {Olcott  v.  Tioga  R.  /?.  Co.,  20  New 
York,  210.)  Here,  however,  is  a  limitation  stipulated  by 
the  corporation,  which  over-rides  the  rule.  For  these  rea- 
sons it  is  submitted  that  the  condition  is  not  valid.  But, 
if  it  were  valid,  it  could  be  waived,  because  it  was  for  the 
benefit  of  the  insurer.  Even  a  constitutional  right  may  be 
waived.  {Lee  v.  Tillotsoriy  24  Wend.  337;  Baker  v.  Bra- 
man,  6  Hill,  48.)  There  is  more  reason  why  the  conditions 
of  a  private  contract  should  be  waived.  The  language  of 
the  courts  on  this  point  is  decisive.  {Ames  v.  ^ew  York 
Union  Ins.  Co.,  14  New  York,  253.)  What  will  amount  to 
a  waiver  must  depend  upon  the  circumstances  of  each  case. 
This  rule,  however,  may  be  safely  laid  down,  that  any  act 
or  declaration  of  the  insurer  which  misleads  the  insured, 
or  induces  him  to  wait  for  any  period  whatever,  is  inconsis- 
tent with  good  faith  in  afterwards  insisting  upon  the  limi- 
tation, and  is  therefore  a  waiver  of  it. 

ni.  The  two  preceding  points  cover  the  principal  ques- 
tions in  the  cause.  The  remaining  questions  are  subsidiary 
and  incidental.  One  of  them  is  this:  Was  the  evidence 
which  was  received  in  the  earlier  stages  of  the  trial,  touch- 
ing the  understanding  of  the  parties  upon  the  subject  of  a 
watch  erroneously  received;  and  if  so,  is  it  a  cause  for  a 
new  trial?  The  plaintiff  claims  that  the  evidence  was 
proper  in  itself  when  given,  and  that  its  becoming  after- 
wards immaterial  did  not  make  it  erroneous  to  have  received 
it.  The  theory  of  the  plaintiflf 's  case  was,  that  the  survey 
did  not  really  mean  what  the  defendant  claimed;  but  that 
if  it  did,  it  was  a  mistaken  expression,  which  misled  nobody, 
and  should  now  be  corrected.  He  was  bound  to  give  his 
whole  evidence  before  he  rested,  and  the  judge  was  not  * 
bound  to  declai'e  the  law  till  the  evidence  was  closed  on 
both  sides.    If,  therefore,  the  evidence  would  have  been 
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proper  on  the  Bupposition  of  a  mistake,  it  ^vas  proper 
when  giren.  To  hold  the  contrary  would  make  it  necea* 
saiy  to  reverse  the  order  of  a  trial.  Either  the  judge 
must  declare  at  the  outset  how  he  means  to  charge  the 
jury,  or  the  plaintiff  must  be  permitted  to  give  evidence 
applicable  to  either  aspect  of  his  case,  if  it  happen  to  have 
two  aspects. 

IV.  The  first  exception  was  properly  overruled.  It  was 
competent  for  the  plaintiff  to  claim  payment  for  the  loss, 
either  on  the  ground  that  the  policy,  as  it  stood,  was  to  be 
interpreted  according  to  his 'view,  or  that  if  interpreted 
otherwise,  it  was  mistakenly  expressed,  and  should  there- 
fore  be  reforilied.  There  is  nothing  inconsistent  in  the 
claim;  the  code  allows  it,  and  so  this  court  has  repeatedly 
decided.  {Emery  v.  Pease ^  20  N.  Y.  63;  New  York  lee 
Company  v.  N,  W.  Liswrance  Company^  23  N.  Y.  357;  Bar* 
low  V.  8coU,  24  N.  Y.  40.)  The  expression  of  the  plain- 
tiff's counsel,  that  the  proposed  evidence  was  to  be  adduced 
*'  as  to  the  mistake  in  the  policy,"  is  to  be  explained  by 
reference  to  the  language  of  the  pleadings.  The  complaint 
averred,  that  it  was  the  intention  of  both  parties  to  the 
insurance  to  express  the  idea  that  it  was  the  invariable 
practice  of  the  company  insured  to  have  no  watchman  in 
their  mill  from  midnight  after  Saturday  to  the  midnight 
following;  and  that  if  the  true  construction  of  the  language 
of  the  policy  was  different,  the  expression  used  was 
employed  only  by  mistake.  All  these  allegations  were 
directly  put  in  issue  by  the  answer.  The  evidence  proposed 
by  the  plaintiff  was  offered  to  support  these  averments;  in 
other  words,  to  show,  either  that  the  construction  relied 
on  by  the  plaintiff  was  the  true  one;  or  that  if  it  was  not, 
then  the  language  was  employed  only  by  mistake.  In 
cither  of  these  aspects,  the  evidence  was  competent  and 
admissible. 

1.  It  was  competent  in  support  of  the  construction  which 
the  plaintiff  claimed  as  the  true  one,  on  the  principle  that 
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extrinsic  parol  evidence  ia  admissible  to  explain  an  ambigii* 
oos  or  uncertain  writing.  The  defendants  claimed  that  the 
questions  and  answers  constituted  a  warranty  on  the  part 
of  the  company,  that  they  would  keep  a  watchman  in  their 
mill  through  the  hours  of  every  night  in  the  week,  from  8 
p.  M.  to  the  usual  hour  of  commencing  work  in  the  morning. 
The  plaintiffi,  anticipating  this  defence,  aver  that  it  waa 
the  intention  of  both  parties  to  the  insurance  to  convey  by 
these  questions  and  answers,  the  idea  that  there  was  *'  no 
watchman  in  the  mill  from  the  midm'gbt  after  Saturday  to 
the  midnight  following."  When  the  parties  to  a  contract 
differ  in  respect  to  the  true  interpretation  to  be  given  to 
their  language,  and  especially  when  this  language  ia  in  any 
respect  indeterminate  or  uncertain,  the  court  may  and  will 
resort  to  the  evidence  of  surrounding  and  extrinsic  circum* 
stances  and  facts;  not  to  vary  or  contradict  the  writing,  but 
to  explain  it  {Moore  v.  Meacham^  10  N.  Y.  211.)  It  was 
either  the  province  of  the  court  to  decide  which  of  the  two 
constructions  was  the  true  one;  or,  if  it  did  not  think  the 
import  of  the  language  itself  to  be  certain  and  unmistaka- 
ble, parol,  extrinsic  evidence  of  the  surrounding  circum- 
stances was  competent  to  explain  the  language,  and  so  to 
aid  in  the  construction  of  it.  {French  v.  Carhartt  1  Comst 
102;  Blossom  y'Qriffin,  13  N.  Y.  573.) 

2«  K  the  court  construed  the  language  in  question 
adversely  to  the  plaintiff,  the  offered  evidence  was  compe* 
tent  to  show  the  mistake  which  he  had  averred  in  his  com- 
plaint, and  which  the  defendant  had  traversed  in  his 
mswer.  {BartleU  y.  Judd,  21  N.  Y.  200;  Kent  v.  Mm- 
Chester,  29  Barb.  595;  LeaviU  r.  Palmer,  note,  3  N.  Y.  19; 
Marvin  v.  Bennett,  26  Wend.  169;  Gctes  v.  Green,  4  Paige, 
356;  JVw  York  Ice  Co.  v.  N.  W.  Ins.  Co.,  23  N.  Y.  357.) 

3.  It  was  not  a  valid  objection  to  the  evidence  that  "  the 
complaint  did  not  •  •  •  ask  leave  to  reform  the  policy.'* 
It  was  competent  for  the  court  to  reform  the  policy,  if  it 
were  necessary,  even  though  relief  of  that  kind  was  not 
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asked  in  the  complaint.  Under  ^^75  of  the  code,  when- 
ever the  defendant  has  answered,  the  court  may  grant  any 
relief  consistent  with  the  case  made  by  the  complaint,  and 
embraced  within  the  issue.  In  such  a  case,  the  particular 
demand  of  relief  becomes  immaterial.  {Marquat  v.  Afar- 
quae,  2  Kern.  341;  Jones  v.  Butler,  30  Barb.  641;  And  see 
Anon.  11  Abb.  S33.) 

4.  But  if  there  was  any  force  in  the  defendants'  objec- 
tion, it  was  obviated  by  the  subsequent  action  of  the  court, 
in  its  adoption  of  the  plaintiff's  construction. 

V.  The  defendant's  objections  to  proof  of  the  custom  in 
respect  .to  watching  mills  on  the  Sabbath  were  invalid,  and 
his  exceptions  to  the  admission  of  such  evidence  must  fail. 
The  evylence  of  the  custom,  at  the  time  of  the  negotiation 
for  insurance,  was  admissible,  because,  if  proved,  this  was 
one  of  the  circumstances  attending  the  contract,  and  ex- 
plaining the  language  in  which  it  was  contained.  Whether 
the  custom  alleged  was  a  general  or  a  local  one,  proof  of 
its  existence  was  certaibly  admissible.  The  pleadings  had, 
moreover,  distinctly  made  and  traversed  the  allegation, 
''  that  the  defendant  knew  that  it.  was  the  invariable 
practice  and  custom  of  the  compctny  to  have  no  watchman 
in  the  mill  from  the  midnight  after  Saturday  to  the  mid- 
night following."  ' 

The  defendant's  third  and  fifteenth  exceptions  must  fail. 
The  question  of  the  admissibility  of  evidence  to  prove 
intention  is  one  of  relevancy  merely.  Under  the  pleadings 
in  the  case,  it  was  competent  for  the  plaintiff  to  show  mis- 
take, and  for  the  court  to  grant  relief  against  it.  And 
when  it  is  competent  for  a  person,  who  seeks  equitable 
relief  against  mistake,  to  prove  that  a  writing  does  not 
truly  express  his  intention,  proof  of  that  intention  is  of 
course  relevant.  But  the  court  sustained  the  plaintiff's 
construction  of  the  survey;  and  therefore,  even  if  the 
evidence  should  have  been  excluded,  the  objection  was 
rendered  immaterial. 
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MuLUK,  J.  Much  evidence  was  given  on  the  trial  fdv 
the  purpose  of  reforming  the  application  for  insurance,  bo 
that  the  answers  to  the  questions  in  regard  to  the  keeping 
a  watchman  in  the  factory  should  be  made  to  express  the 
uudei-stauding  of  both  parties  on  that  subject.  But,  inas- 
much SIS  the  learned  justice  w*ho  tried  the  cause  held  that 
the  application  needed  no  reformation;  that,  by  its  terms, 
the  insured  were  not  bound  to  keep  a  watchman  in  the 
factory  from  twelve  o'clock  on  Saturday  night  until  twelve 
o'clock  on  Sunday  night;  the  case  is  relieved  of  the  ques* 
tions  raised  on  the  trial,  as  to  the  competency  of  the  evi- 
dence given  for  the  purpose  of  procuring  a  reformation  of 
the  contract,  and  whether  a  case  was  made  by  the  evidence 
that  would  have  entitled  the  plaintiff  to  that  relief. 

Before  proceeding  to  ascertain  what  the  construction  of 
the  clause  of  the  application  under  consideration  is,  it  is 
important  to  know  whether  it  is  a  warranty  or  a  representa- 
tion merely. 

The  paper  which  contained  the  questions  and  answers  in 
regard  to  keeping  a  watchman  in  the  factory  is  called,  in 
the  policy,  a  survey,  and  this  survey  is  expressly  referred 
to  in  the  policy  and  made  a  pait  of  it. 

Augell,  in  his  work  on  Fire  and  Marine  Insurance,  defines 
a  warranty  as  being  a  stipulation  inserted  in  writing  oa 
the  face  of  the  policy,  on  the  literal  truth  or  fulfillment  of 
which  the  validity  of  the  entire  contract  depends.  The 
stipulation  is  considered  to  be  on  the  face  of  the  policy 
although  it  may  be  written  on  the  margin,  transversely,  or 
on  a  subjoined  paper  referred  to  in  the  policy. 

What  is  said  on  the  subject  of  a  watch  in  the  factory  is 
contained  in  the  survey,  filled  out  by  the  insured  and 
delivered  to  the  agent  of  the  insurer,  and  the  policy  refers 
to  and  makes  this  survey  a  part  of  itself.  It  is,  therefore, 
clearly  within  the  definition  of  a  warranty  as  laid  down  by 
the  learned  author  of  the  treatise  cited,  as  well  as  that 
given  by  our  own  courts  to'  that  term.    {Jefferson  InsU' 
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ranee  Oompany  v.  Cotheal^  7  Wend.  73;  Broum  y.  Oattor 
rattffus  Ins.  Co.,  18  N.  Y.  385;  Chase  v.  Hamilton  Ins.  Co., 
20  id.  52.) 

If  at  the  time  the  survey  was  made  the  factory  was  not 
in  operation,  and  the  statements  contained  in  it  as  to  the 
watch  kept  therein  is  to  be  considered  promissory  rather 
than  an  afirmative  warranty,  yet  the  rights  and  duties  of 
the  partfes  are  not  altered.  If  the  promise  has  not  been 
kept — the  condition  precedent  performed — the  insurer  is 
not  bound  by  the  policy.  (Angell  on  Insurance,  §  145;  2 
Duer  Ins.  749;  1  Arn.  502.) 

The  clause  of  the  sui-vey  being  a  warranty,  it  then  becomes 
important  to  ascertain  its  construction,  in  order  to  deter- 
mine whether  it  has  been  broken.  In  construing  contracts 
of  insurance,  effect  must  be  given  to  the  intention  of  the 
pailies,  as  in  the  construction  of  all  other  contracts. 

The  rule  is  very  clearly  stated  by  Lord  Ellenborough, 
in  Robertson  v.  French  (4  East,  135).  The  same  rule  of 
construction  which  applies  to  all  other  instruments  applies 
equally  to  this  instrument  of  a  policy  of  insurance,  viz: 
that  it  is  to  be  construed  according  to  its  sense  and  mean- 
ing as  collected,  in  the  first  place,  from  the  terms  used  in 
it,  which  terms  themselves  are  to  be  understood  in  their 
plain,  ordinary  and  popular  sense,  unless  they  have  gene- 
rally in  respect  to  the  subject  matter,  as  by  the  known 
usage  of  trade,  or  the  like,  acquired  a  peculiar  sense  dis- 
tinct from  the  popular  sense  of  the  same  word,  or  unless 
the  context  evidently  points  out  that  they  must,  in  the 
particular  instance,  and  in  order  to  effectuate  the  immedi- 
ate intention  of  the  parties  to  that  contract,  be  understood 
in  some  other  special  and  peculiar  sense." 

It  was  of  the  highest  importance  to  the  insurer,  in  order 
that  it  might  be  able  intelligibly  to  decide  whether  it 
would  assume  the  risk,  or,  if  it  assumed  it,  to  fix  the  pre* 
mium  to  be  charged,  to  know  whether  a  watch  was  kept  in 
ithe  factory  proposed  to  be  insured,  at  what  time  such 
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watch  was  kept,  and  the  means,  if  any,  of  determining 
whether  he  discharged  faithfully  his  duty.  The  question 
"Is  there  a  watchman  in  the  mill  during  the  night?^'  was 
a  very  significant  one,  and  the  answer,  ''There  is  a  watch- 
man nights,"  was  a  full  response  to  the  inquiry.  A  watch 
clock  being  constructed  so  as  to  require  the  watchman  to 
be  at  it  each  hour,  or  his  absence  would  be  discovered  in 
the  morning,  the  question  whether  there  was  a  watch  clock 
was  also  a  very  significant  one.  Their  answer  was,  there 
was  no  clock,  but  the  bell  was  struck  every  hour,  from 
eight  P.  M.  until  it  rang  for  work  in  the  morning,  furnished 
perhaps  the  next  best  means  of  securing  watchfulness  on 
the  part  of  the  watchman. 

The  next  question  to  which  an  answer  was  required  is: 
''Is  the  mill  left  alone  at  anytime  after  the  watchman 
goes  off  duty  in  the  morning  till  he  returns  to  his  charge 
at  evening."  To  which  it  was  answered:  "  Only  at  meal 
times,  and  on  the  Sabbath  and  other  days  when  the  mill 
does  not  run." 

Fires  in  the  factory  might  be  produced  in  either  of  four 
modes:  From  fire  used  in  the  building,  from  the  fiiction 
of  the  machinery,  spontaneous  combustion,  and  by  an  incen* 
diary.  There  was  no  danger  from  fire  used  in  the  building, 
when  the  building  was  not  occupied,  except  for  a  few 
}iours  after  each  day's  work  closed,  and  until  it  was  put 
out  Nor  was  there  any  danger  from  friction,  unless  the 
machinery  was  in  motion;  nor  from  incendiaries,  unless 
when  there  was  no  person  in  the  mill;  but  there  was  con-^ 
stant  danger  from  spontaneous  combustion.  A  watch*  in 
the  factory  during  the  night  afforded  a  great  security 
against  injury  from  fire  from  any  cause,  in  the  night;  and 
as  the  danger  existed  every  night  in  the  week,  it  was  impor- 
tant to  the  insurers  to  know  whether  a  watch  was  on  hand 
every  night 

It  beiug  important  to  the  insurer  to  know  whether  a 
watch  was  kept  every  night,  and  the  question  put  being 
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general  whether  a  ,watch  was  kept. during  the  night,  the 
answer  that  there^s  a  watch  nights,  must  have  been  under- 
stood to  apply  to  every  night.  No  exception  being  made 
in  the  question,  and  there  being,  an  obvious  necessity  for  a 
watch  every  night,  both  parties  must  have  understood  the 
.question  and  answer  to  apply  to  every  night.  If  the 
insured  intended  to  exclude  any  night,  they  should  have 
done  it  clea,rly  and  distinctly.  It  was  no  moi*o  difficult 
to  say  that  no  watch  was  kept  from  twelye  o'clock  Satur- 
day night  to  twelve  o'clock  Sunday  night,  than  it  was  to 
exclude  the  Sabbath  in  the  answer  to  the  next  question. 
And  the  fact  that  an  exception  was  made  in  the  next 
answer,  is  some  evidence  that  none  Was  intended  to  be 
made  in  the  first. 

It  seems  to  me  quite  clear,  that  the  answer  '*  there  is  a 
watchman  nights,"  is  to  be  understood  to  mean  there  was 
a  watchman  in  the  factory  every  night  But  evidence  was 
given  on  the  trial,  of  a  custom  of  factories  in  that  section 
of  the  country  not  to  keep  a  watch  from  twelve  Saturday 
night  till  twelve  o'clock  Sunday  night,. and  that  the  answers 
are  to  be  construed  in  reference  to  such  custom.  '^A  custom 
in  order  to  become  a  part  of  a  contract,  must  be  so  far 
established,  and  so  far  known  to  the  parties,  that  it.  must 
*be  supposed  that  their  contract  was  made  in  reference  to 
it.  For  this  purpose  the  custom  must  be  established,  and 
not  casual — uniform,  and  not  varying — ^general,  and  not 
personal,  and  known  to  the  parties."  (2  Parsons  on  Cent. 
53;  Dawson  v.  Mttle,  4  Hill,  107.) 
.  Within  the  above  rule  it  seems  there  was  no  such  evi- 
dence as  would  authorize  the  court  to  find  a  custom  amongst 
the  factories  in  theyieinity  of  the  one  insured  which  should 
be  permitted  to  contix>l  the  languag^e  of  the  contract  in 
question.  The  answers  to  the  questions  in  the  survey  must 
be  interpreted  according  to  the  popular  meaning  of  the 
language  used. 

It  is  insisted  by  the  defendant's  counsel  that  the  agent  of 
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the  insurer  was  informed  that  a  watchman  was  not  kept  in 
the  factory  from  twelve  o'clock  Saturday  night  till  twelve 
o'clock  Sunday  night,  and,  therefore,  the  case  is  to  he  con* 
sidered  as  if  the  answers  in* question  were  in  accordance 
with  the  verbal  information.  But  it  is  well  settled  that 
parol  evidence  cannot  be  received  to  control,  explain  or 
modify  a  warranty  in  an  insurance  policy.  (Angell  on  Lis. 
143;  Jennings  y.  The  Chenango  Mvtval  Insurance  Co.,  8 
Denio,  75;  Kennedy  v.  SL  Lawrence  Mutital  Insw^ance  Co.^ 
10  Barb.  286.) 

In  the  2d  Denio  the  court  held  that  the  rule  which  pre- 
vails upon  sales  of  propei*ty — that  a  warranty  does  not 
extend  to  defects  which  are  known  to  the  purchaser — does 
not  apply  to  warranties  contained  in  policies  of  insurance; 
and  that  parol  evidence  that  the  insured  tinily  informed  the 
agent  of  the  insurer  who  prepared  the  application  as  to 
the  situation  of  the  buildings,  which  differed  from  the 
statement  in  the  application,  is  not  admissible.  The  same 
propositions  were  restated  in  the  case  in  10  Barb.  285. 

The  question  has  been  before  this  court,  and  I  am  unable 
to  say  what  conclusion  it  has  arrived  at  in  reference  to  it 

In  Bidwell  v.  The  Northwestern  Ins.  Oo.  (19  N.  Y.  179), 
it  was  held  that  when  a  marine  policy  stated  the  insurance 
to  be  on  account  of  A.,  loss  if  any  payable  to  B.,  and  the 
vessel  was  warranted  by  the  assured  free  from  all  liens, 
and  B.  held  a  mortgage  on  the  vessel  subject  to  two  prior 
mortgages,  the  insurance  was  that  of  A.,  the  owner,  on  the 
vessel,  and  not  of  B.  upon  his  interest  as  mortgagee  of  A.'s 
equity  of  redeifaption;  and  that  the  prior  mortgage  was  a 
breach  of  the  warranty,  and  fatal  to  the  recovery.  The 
answer  admitted  that  the  defendant  was  informed,  when 
the- application  for  insurance  was  made,  of  the  interest  of 
the  mortgagee,  and  that  the  loss  was  made  payable  to  him 
to  secure  his  interest  as  mortgagee.  The  cause  was  again 
tried;  there  was  a  verdict  and  judgment  for  the  plaintiff, 
which  was  affirmed  at  the  general  term,  and  again  brought 
11 


162  RiPLBY  V.  ThI  iSlTNA  IN8.  Co.  [Ct.  of  Ap. 

Opinion  of  Mulxik ,  J. 

before  this  court,  and  it  is  reported  in  24  N.  Y.  302.  I  do 
fiot  find  that  the  facts  are  materially  changed,  although  the 
learned  judge  says  they  were;  yet  from  his  summary  of 
them  it  does  not  appear  that  the  case  was  especially 
changed.  It  was  nevertheless  held  that  the  existence  of 
the  liens  constituted  no  breach  of  the  warranty.  And  the 
dicta  in  the  opinion  go  the  length  of  utterly  sweeping 
away  all  the  distinctions  which  have  been  supposed  to 
exist  between  warranties  in  policies  of  insurance  and  con- 
tracts of  sale.  •  If  this  court  is  at  liberty  to  consider  itself 
not  bound  by  the  decisions  on  this  question,  but  that  it 
may  now  establish  a  rule  that  it  shall  deem  to  be  more 
wise  and  just,  I  am  not  prepared  to  say  that  the  doctrine 
of  the  learned  judge,  in  the  case  cited,  is  not  the  best. 
But  I  trust  we  shall  adhere  to  principles  which  have  been 
60  long  settled,  and  in  conformity  to  which  so  many  con- 
tracts have  been  made,  and  the  abandonment  of  which  will 
produce  great  injustice. 

The  doctrine  of  the  case  of  Bidwell  v.  The  North  West- 
ern Insurance  Co.,  last  referred  to,"  may  stand  without 
interfering  with  the  cases  in  2  Denio  and  10  Barb.,  above 
cited,  and  I  do  not  think  the  principles  of  the  case  should 
be  extended  beyond  the  facts  of  that  case. 

If  I  am  right  in  supposing  that  parol  evidence  cannot  be 
received  to  vary  the  warranty  in  this  case,  then  the  evi- 
dence given  on  that  point,  and  received  by  the  judge,  should 
have  been  rejected. 

The  next  inquiry  in  order  is:  Has  the  warranty  been 
broken?  On  this  subject  there  is  no  disj^ute.  It  is  con* 
ceded  by  the  defendant  that  if  the  answer  to  the  question 
as  to  the  watchman  cannot  be  construed  as  it  was  construed 
by  the  learned  judge  at  the  circuit,  then  it  was  broken 
because  it  is  true  that  no  watch  was  kept  from  twelvo 
o'clock  on  Saturday  night  until  twelve  o'clock  on  Sunday 
night 

The  effect  of  the  breach  of  the  warranty  is  to  annul  the 
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policy  without  regard  to  tlie  materiality  of  the  warranty, 
or  whether  the  breach  had  any  thing  to  do  in  producing 
the  loss. 

The  effect  is  very  well  stated  by  Marshall,  in  his  work 
on  Insurance,  249.  He  says:  "A  warranty  being  in  the 
nature  of  a  condition  precedent,  and  therefore  to  be  per- 
formed by  the  insured  before  he  can  demand  performance 
of  the  contract  on  the  part  of  the  insurer,  it  is  quite' imma- 
terial for  what  purpose  or  with  what  view  it  is  made,  or 
whether  the  insured  had  any  view  at  all  in  making  it.  But 
being  once  inserted  in  the  policy,  it  becomes  a  binding 
condition  on  the  insured,  and  unless  he  can  show  it  has 
been  literally  performed,  he  can  derive  no  benefit  from  the 
policy.  The  very  meaning  of  a  warranty  is  to  preclude 
all  question  whether  it  has  been  substantially  complied 
with  or  not.  If  it  be  affirmative,  it  must  be  literally  tnie; 
if  promissory,  it  must  be  strictly  performed.  •  •  •  • 
With  respect  to  the  compliance  with  warranties,  there  is 
no  latitude,  no  equity.  The  only  question  is:  Has  the 
thing  warranted  taken  place  or  not.  If  it  has  not,  the 
insurer  is  not  answerable  for  any  loss,  even  though  it  did 
not  happen  in  consequence  of  the  breach  of  warranty," 

I  am  unable  to  perceive  any  good  reason  why  parties  to 
a  contract  may  not  agree  that  an  action  for  a  breach  of  it 
shall  be  brought  within  a  period  shorter  than  that  fixed  for 
bringing  an  action,  or  that  the  right  of  action  shall  be 
deemed  abandoned.  So  fai*  from  interfering  with,  it  more 
effectually  secures  the  end  sought  to  be  attmned  by  the 
statute  of  limitations.  This  question  was  directly  up  in 
AmesY,  New  York  Union  Insurance  Co.  (14  N.  Yl  Rep. 
253),  and  it  was  there  held  that  such  a  condition  in  a  policy 
of  insurance  was  valid.  Had  it  not  been  for  the  waiver 
of  the  condition  in  that  case  the  action  would  have  been 
barred. 

But  the  plaintiffs  meet  this  defense  by  alleging,  and,  as 
ihey  claim,  proving,  that  it  was  waived  by  the  company, 
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and  the  learned  judge  charged  the  jury  that  if  the  defend- 
ant waived  this  condition  the  action  could  be  maintained. 
He  further  instructed  them  that  if  the  defendant  suggested 
a  postponement  until  certain  attachments  were  removed, 
and  at  the  same  time  were  silent  in  regard  to  the  limita- 
tion, that  would  be  a  waiver.  The  circumstances  to  which 
the  judge  alluded  in  this  part  of  his  charge  must  be  the 
letter  of  the  defendant's  secretary,  of  the  23d  June,  1849. 
That  letter  was  written  in  reply  to  a  demand  by  the  trea- 
surer of  the  Glendale  Company  for  pay  of  the  loss,  and  it 
infoims  Mr.  Taft,  to  whom  it  was  written,  that  the  defend- 
ant would  not  enter  on  any  negotiation  touching  the  claim 
until  the  garnishee  suits  mentioned  in  the  letter  were 
removed. 

It  seems  to  me  that  a  waiver,  to  be  operative,  must  be 
supported  by  an  agreement  founded  on  a  valuable  con- 
sideration or  the  act  relied  on  as  a  waiver  must  be  such  as 
to  estop  a  party  from  insisting  on  performance  of  the  con- 
tract or  forfeiture  of  the  condition. 

There  is  not  in  this  case  an/ agreement  to  waive  the  con- 
dition requiring  the  suit  to  be  brought  within  a  year;  nor 
is  the  defendant  estopped  from  insisting  on  the  condition. 

If  my  tenant  agrees  to  pay  me  rent  on  a  day  named,  or 
his  lease  will  be  forfeited,  and  if  before  the  day  I  agree, 
for  a  valuable  consideration,  to  waive  the  condition,  I  am 
bound  by  the  agreement  If,  without  consideration,  I  agree 
that  he  may  pay  after  the  day,  and  he,  by  reason  thereof, 
omits  to  pay  at  the  day,  I  am  estopped  from  enforcing  a 
forfeiture.  But  if,  without  consideration,  I  assent  to  a 
waiver  of  payment  at  the  day,  but  before  the  day  witbdraw 
my  assent,  and  insist  on  performance  in  such  season  as  to 
enable  him  to  perform,  I  am  not  estopped.  Nor  was  the 
defendant  in  this  case  estopped,  even  if  the  above  letter,  or 
the  negotiation  between  the  officers  of  the  factory  and  the 
insurer,  could  be  considered  as  a  waiver  of  the  condition. 

But  I  can  find  nothing  in  the  evidence  which  would  jus- 
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tify  the  inference  that  either  party  understood  at  the  time 
there  was  a  wairer.  The  letter  of  the  7th  August  must 
have  removed  any  impression  of  the  sort  frgm  the  minds 
of  the  officers  of  the  factory  company.  By  that  letter  they 
were  distinctly  informed  that  the  defendant  would  not 
recognize  any  claim  against  it  under  the  policy,  or  upon 
any  matter  connected  therewith.  And  what  is  entirely 
conclusiye  upon  the  subjecf,  the  factory  company,  within 
the  year,  commenced  their  action  in  Connecticut,  thus 
demonstrating,  in  the  clearest  possible  manner,  that  they  did 
not  then  suppose  the  defendant  had  waived  the  condition. 

In  no  aspect  of  the  case  am  I  able  to  discover  any  ground 
on  which  tiiis  action  can  be  maintained.  The  judgment  of 
the  general  term  must  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  the  judges  concurring,  on  both  grounds,  judgment 
reversed. 
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SUtement  of  case. 


Leonabd  Basion  v.  S^MuisL  W.  F18K  aad  othiers. 

The  plamtiff,  el«imiDg  to  be  thd  owdot  of  certain  timber  lying  on  the  defend- 
ants' land,  sued  the  latter,  who  also  claimed  to  own  the  property,  to 
establish  his  title.  He  procured  a  preliminary  injunction,  fbrbtdding  the 
defendants  to  assert  their  alleged  ownership  by  suit  in  eourt,  or  in  any 
other  way.,  pending  the  prinoipal  suit.  He  failed  in  that  suit,  the  court 
determining  that  the  property  belonged  to  the  defendants,  and  not  to  the 
plaintiff.  In  the  meantime  the  plaintiff  carried  off  the  timber,  destroyed 
its  identity,  and  disposed  of  and  conrerted  the  proceeds  to  his  own  use. 
Held,  that  the  measure  of  the  damages  whiefa  the  defendants  in  tho  suit 
were  entitled  to  reoorer,  in  an  action  upon  the  injunotion  bond,  was  prima 
facie^  the  value  of  the  property  in  question. 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Courts  affirming  one  made  upon  the  report  of  a  referee 
appointed  to  ascertain  the  damages  sustained  by  the  defend- 
antSy  by  reason  of  an  injunction  order  obtained  by  the  plain- 
tiffs at  the  commencement  of  the  action. 

The  defendants  were  the  owners  of  a  lot  of  land  in 
Cattaraugus  county,  on  which  was  lying  a  quantity  of 
logs,  which  had  been  cut  on  the  lot  by  the  plaintiff,  or 
those  under  whom  he  claimed  title.  The  plaintiff  claimed 
to  own  the  logs  by  virtue  of  an  agreement  between  the 
former  owner  of  the  land,  and  certain  persons  who  had 
conveyed  their  rights  to  him.  The  defendants  denied  that 
the  plaintiff  owned  them,  and  asserted  title  in  themselves 
as  the  owners  of  the  land  on  which  they  were  cut.  The 
principal  action  was  brought  to  establish  the  plaintiff's 
title  to  the  logs.  A  preliminary  injunction  was  obtained, 
by  which  the  defendants,  their  agents,  &c.,  were  restrained 
from  taking,  using,  drawing  or  interfering  with  the  logs, 
from  further  prosecuting  an  action  which  the  defendants 
had  commenced  against  a  person  who  had  acted  under  the 
plaintiff's  direction  in  carrying  off  some  of  them,  and  from 
commencing  another  suit  against  that  person,  or  any  other 
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party  wlio,  imder  tho  plaintiff's  autliority,  ahould  carry  off 
or  use  the  logs  or  any  part  of  them,  and  from  doing  any 
other  act  to  prevent  or  hinder  the  plaintiff  or  his  agents  or 
servanis  from  remoring  or  using  the  logs*  The  undertaking 
of  McCoy,  the  plaintiff's  surety,  iras  to  the  effect  that  the 
plaintiff  would  pay  all  damages,  not  exceeding  fire  himdred 
dollars,  which  might  be  sustained  by  the  defendants  bj 
reaarni  of  the  injunction  order,  if  the  court  should  iSnally 
decide  that  the  plaintiff  was  not  entitled  to  the  same* 
The  principal  action  was  tried  before  a  referee,  on  whose 
report  judgment  was  rendered  against  the  plaintiff,  di*- 
missing  the  complaint  on  the  merits,  with  costs.  On  the 
reference  to  ascertain  the  damages,  it  appeared  that  pend^ 
iii^  the  suit  the  plaintiff  had  drawn  away  all  the  logs,  and 
had  conrerted  them  to  his  own  use,  by  manufacturing  them 
into  lumber,  and  had  made  an  assignment  for  the  benefit 
of  his  creditors,  and  become  insolvent.  One  Smith  Barton 
acted  for  the  plaintiff  in  drawing  off  the  logs,  and  was  his 
agent  therein.  It  did  not  appear  whether  he  was  solvent 
or  insolvent  The  value  of  the  logs  lying  on  the  ground 
was  shown  to  be  $450,  and  the  defendants'  damages  were 
reported  at  that  sum.  The  plaintiff  excepted  to  the  report^ 
and  brought  up  the  evidence  taken  before  the  referee  by 
way  of  affidavit;  but  it  was  confirmed  by  the  general  term; 
whereupon  this  appeal  was  brought.  It  was  submitted  on 
printed  arguments. 

Am  G.  Rtee,  for  the  appellant 

D.  H.  Bolle^j  for  the  respondents. 

Denio,  Ch.  J.  This  seems  to  noe  a  very  plain  case.  The 
plaintiff  claiming  to  be  the  owner  of  personal  property 
lying  on  the  defendants'  land,  sued  the  defendants  vrho 
also  claimed  to  own  that  personal  property,  to  establish 
hia  title;  and  he  procured  a  preliminary  ii^unction  forlnd* 
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lug  the  defendants  from  asserting  their  alleged  ownership 
by  suit  in  court,  or  in  any  other  way,  pending  the  princi- 
pal suit;  but  he  was  finally  beaten,  the  court  determining 
that  the  property  belonged  to  the  defendants,  and  not  to 
the  plaintiff.  In  the  meantime,  while  the  defendants' 
hands  were  tied,  the  plaintiff  carried  off  the  property, 
destroyed  its  identity,  and  disposed  of  and  converted  its 
proceeds  to  his  own  use;  and  the  question  is  what  damages 
the  defendants  have  suffered  in  consequence  of  this  pro* 
ceeding  of  the  plaintiff.  The  object,  and  the  effect  of  the 
injunction  manifestly  was  to  allow  the  plaintiff  to  carry 
off  and  dispose  of  the  property,  while  the  defendants,  who 
were,  as  the  event  has  shown,  its  owners,  were  precluded 
from  doing  anything  whatever  in  court  or  out  of  court,  to 
protect  themselves  in  its  possession.  Prima  facie,  the 
value  of  the  property  which  the  defendants  have  lost,  was 
the  measure  of  the  defendants'  damages.  If  the  property 
had  remained  specifically  the  same  during  the  litigation, 
and  at  its  conclusion  had  been  within  the  defendants'  reach, 
the  damages  probably  would  have  been  such  as  resulted 
from  their  being  deprived  of  its  use  pendente  lite,  and  from 
any  depreciation  in  value.  But  under  the  existing  facts  it 
is  the  same  thing  as  though  it  had  been  destroyed,  while 
the  owners  were  prevented  from  extending  their  hands  for 
its  preservation.  The  plaintiff's  argument  is,  that  the  loss 
was  not  occasioned  by  the  injunction,  but  by  the  tortious 
act  of  the  plaintiff  and  his  assistant,  unconnected  with  that 
process.  This  is  too  narrow  a  view  of  the  question.  If  it 
had  been  carried  off  and  converted  by  a  stranger  while  the 
owners  were  prohibited  from  doing  anything  to  protect  it, 
the  persons  who  restrained  them  ought  to  make  recompense 
for  the  loss.  A  fortiori,  he  should  make  compensation 
when  he  himself  carried  it  off  and  converted  it  during  the 
restraint  which  he  had  procured  to  be  imposed.  The  effi- 
cient cause  of  the  loss  was  the  inability  of  the  defendants, 
caused  by  the  injunction,  to  take  care  of  and  preserve  that 
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which  was  their  own.  The  argument  which  seeks  to  tuni 
the  defendants  over  to  their  remedy  against  Smith  Barton, 
who  aided  the  plaintiff  in  carrying  off  the  logs,  is  equally 
ungracious  and  unfounded.  Thaf^  person  would  no  doubt 
be  considered  a  co-treepasser  with  the  plaintiff,  and  would 
be  liable  to  an  action.  But  whether  it  would  be  fruitful 
in  producing  compensation  or  not,  no  one  can  say.  It  was 
not  shown  that  he  was  pecuniarily  responsible,  and  it  may 
be  that  a  judgment  against  him  would  be  as  valueless  as 
one  against  the  plaintiff.  Before  any  consideration  could 
be  attached  to  the  remedy  against  him,  the  plaintiff  should 
have  shown  that  he  was  able  to  respond  for  the  conse- 
quences of  the  act  which  the  plaintiff  had,  by  means  of 
the  injunction,  and  by  employing  him  in  removing  the 
logs,  enabled  him  to  perform.  I  am  for  affirming  the 
order  appealed  from. 

HoGKBOOM,  J.  This  case  presents  the  question  of  the 
proper  damages  to  be  allowed  a  party  who  is  restrained  by 
an  injunction,  proven  by  the  event  of  the  suit  to  have  been 
improperly  awarded.  The  plaintiff,  claiming  an  equitable 
right  to  certain  timber  on  lands  in  possession  of  the 
defendants,  commenced  this  action  to  compel  the  defend- 
ants to  release  to  him  said  timber  with  the  right  of  removal, 
and  to  obtain  an  injunction  to  restrain  the  defendants: 
Ist.  From  cutting,  drawing,  taking  or  interfering  with  such 
timber;  2d.  From  prosecuting  Smith  Barton,  an  employee 
of  the  plaintiff,  on  account  of  such  timber  or  on  account 
of  cutting,  drawing,  taking  or  using  the  same;  3d.  From 
doing  any  act  to  prevent  or  hinder  the  plaintiff  or  his 
agents  from  removing  said  timber  and  using  the  same.  He 
procured  an  ex  parte  injunction  in  accordance  with  this 
prayer  in  the  complaint,  on  furnishing  an  undertaking, 
executed  by  Stephen  McCoy,  that  the  plaintiff  would  pay 
all  damages,  not  exceeding  five  hundred  dollars,  which 
might  be  sustained  by  the  defendants  by  reason  of  said 
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order,  if  the  court  should  finally  decide  that  the  plaintiff 
was  not  entitled  thereto.  The  court  did  so  finally  decide — 
the  ultimate  judgment  in  the  action  being  in  favor  of  the 
defendants — dismissing  the  plaintiff's  complaint  with  costs. 
Meanwhile,  the  defendants  obeyed  the  injunction,  and  the 
plaintiff,  not  being  interfered  with,  cut  and  removed  from 
the  defendants'  land  timber  to  the  value  of  four  hundred 
and  fifty  dollars.  After  the  judgment  was  perfected,  a 
reference  was  ordered,  on  the  application  of  the  defend- 
ants, to  ascertain  the  damages  sustained  by  the  defendants 
by  reason  of  the  injunction.  The  referee  reported  the 
same  at  $450 — that  being  the  value  of  the  logs  taken  and 
used  by  the  plaintiff  The  plaintiff,  on  notice,  moved  at 
special  term  to  set  aside  the  report:  1st.  On  the  ground 
that  the  damages  were  excessive;  2d.  On  the  ground  that 
the  referee  had  adopted  an  erroneous  principle  in  assessing 
the  damages;  3d.  On  the  ground  that  there  was  no  proof 
to  sustain  the  report.  The  special  term  overruled  the 
exceptions  to  the  report  and  confirmed  the  referee's  report 
On  appeal,  the  general  term  affirmed  this  decision.  From 
the  latter  order,  the  plaintiff  appealed  to  this  court.  The 
plaintiff  is  insolvent.  The  point  now  made  is,  that  the 
damages  are  merely  nominal,  and  that  the  damages  sus- 
tained arose,  not  by  reason  of  the  injunction,  but  by  reason 
of  the  tortious  act  of  the  plaintiff  and  his  agent,  in  taking 
the  defendants'  timber,  for  which  an.  action  of  tort  lies 
against  them. 

I  think  the  order  should  be  affirmed.  1st.  The  defend- 
ants have  actually  lost,  and  the  plaintiff  has  actually  and 
improperty  obtained  the  property  in  question.  It  tuma 
out  to  have  belonged  to  the  defendants  and  not  to  the 
plaintiff.  2d.  By  the  injunction  the  defendants  wei*e 
restrained  from  taking  or  using  their  own  property,  and 
the  plaintiff  was  impliedly  authorized  to  take  the  posses- 
sion of  the  property,  if  not  to  appropriate  it  to  his  use. 
Availing  himself  of  this  authority,  he  has  thus  taken  and 


J«a>,  1864.]  Babtoh  u.  Fisk.  17X 

Opinion  of  Hoobboom ,  J. 

appropriated  it,  and  it  is  forever  lost  to  the  defcndanta 
^d.  No  other  mode  of  compenBatioa  is  open  to  the  defend- 
ants, except  in  the  form  of  damages  on  account  of  au 
injunction  inequitably  issued.  The  judgment  in  the  action 
does. not  include  an  award  of  damages  for  this  property 
improperly  converted  by  the  plaintifil  If  it  did,  I  do  not 
see  that  it  would  be  a  bar  to  this  proceeding.  No  other 
suit  will  avail  the  defendants,  for  the  plaintiff  is  irrespon- 
sible, and  the  defendants  ought  not  to  be  subjected  to  the 
contingency  of  possible  success  in  recovering  its  value  from 
the  plaintiff's  agent.  4th.  The  damages  in  question  are 
occasioned  by  the  injunction.  But  for  the  injunction  the 
defendants  would  not  have  lost  their  property.  By  the 
injunction  the  plaintiff  was  impliedly  authorized  to  take 
it,  subject  to  the  liability  for  damages  in  case  of  fisdl* 
ure  ill  the  action.  The  loss  which  the  defendants  have 
aostained,  was  incurred  by  compliance  with  the  order  of 
the  court  If  the  defendants  had  commenced  an  action, 
and  obtained  an  injunction  restraining  the  plaintiff  from 
interfering  with  the  property,  they  would  have  preserved 
it,  and  by  reason  of  success  in  the  suit,  relieved  themselves 
from  liability  under  the  injunction  order.  If  they  had 
fuled  in  such  an  action,  having  in  the  meanwhile  appro- 
priated  the  property,  it  is  difficult  to  see  why  the  adverse 
party  could  not  have  assessed  his  damages  under  the  injunc- 
tion order  and  undertaking  to  the  value  of  the  property 
illegally  converted.  The  liberal  rule  of  damages  declared 
in  adjudicated  cases  in  principle  sustains  the  claim  of  the 
defendants  in  this  case.  {Coaies  v.  CocUes,  1  Ducr,  664; 
Edwards  v.  Bodine^  11  Paige,  223;  Corcoran  v.  Jtidsan^ 
24  N.  Y.  106;  Aldrich  v.  Reynolds,  1  Barb.  Ch.  R  613.) 
It  is  said  the  damages  were  not  sustained  by  reason  of 
the  injunction,  because  the  plaintiff  and  his  agents  would 
be  liable  to  an  action  for  an  unauthorized  conversion  of 
the  property.  The  reasoning  is  inconsequential.  The 
remedies   are  in  fact  cumulative.     The    injunction  was 
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decided  to  be  a  complete  protection  to  the  enjoined  party 
fronti  all  loss  which  could  by  possibility  ensue  in  conse- 
quence thereof,  so  far  as  the  same  was  occasioned  by  the 
act  of  the  party  applying  for  the  injunction^  or  his  agents. 
The  reference  is  a  summary  mode  of  relief,  given  by,  way 
of  substitute  for  an  action,  and  intended  to  accomplish  all 
the  results  of  an  action  on  the  undertaking.  If  the  action 
were  upon  the  undertaking,  and  the  complaint  should  aver 
the  termination  of  the  suit  unfavorably  to  the  plaintiff, 
the  appropriation  and  conversion  of  the  property  by  the 
plaintiff,  the  acquisition  of  the  possession  by  the  plaintiff 
of  the  property  through  and  by  means  of  the  injunction, 
it  is  difficult  to  see  why  the  loss  of  the  property  to  the 
defendants  could  not  be  said  to  be  the  direct,  proximate 
and  necessary  result  of  the  injunction  order.  It  matters 
not  whether  the  injunction  conferred  upon  the  plaintiff  the 
right  to  appropriate  the  property  to  his  use.  Assume  that 
it  did  not.  It  nevertheless  impliedly  authorized  him  to 
take  possession  of  it,  or  countenanced  him  in  doing  so, 
inasmuch  as  it  forbade  all  others  to  interfere  with  him  in 
acquiring  such  possession.  In  this  respect  it  is  somewhat 
analogous  to  the  bond  in  an  action  of  replevin,  and  impli- 
edly imposed  upon  the  defendant  the  obligation  to  return 
the  property  in  the  event  of  an  unfavorable  termination  of 
the  suit.  Having  taken  possession,  it  is  lost  to  the  defend- 
ants through  his  wrong  or  his  negligence.  This  is  the 
very  result  against  which  the  injunction  was  designed  to 
protect  the  party.  It  may  possibly  be  as  is  said  to  have 
been  decided  in  the  unreported  case  of  Lent  v.  Mclfaugh- 
ton  (which  we  have  not  seen),  that  the  illegal  conversion 
of  the  property  by  a  stranger  to  the  suit  does  not  consti- 
tute a  proper  item  of  damages  on  the  injunction  bond. 
Perhaps  it  would  be  so  unless  proof  was  offered  reasona- 
bly connecting  the  loss  of  the  property  with  the  granting 
of  the  injunction  order,  or  the  party  obtaining  the  injunc- 
tion with  the  tortfeasor.     But  this  is  a  case  where  the 
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party  i¥ho  obtains  the  injunction  and  procures  the  under- 
taking is  himself  guilty  of  the  conversion,  accomplished 
only  by  the  facilities  which  the  injunction  put  in  his  way, 
and  the  operation  of  which  the  defendants  were  forbidden 
by  the  injunction  to  prevent 

I  think  there  is  no  sound  reason  for  disturbing  the  report 
of  the  referee,  and  that  the  order  of  the  court  below 
should  be  affirmed. 

All  the  judges  concurring,  order  affirmed. 
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The  New  Yobk  Dby  Dock  CJompant  v.  Tzmotht  Stellman 
and  others. 

In  November,  1884,  S.,  haTing  previously  acquired  the  title  to  certain 
lands  at  D.  for  the  benefit  of  himself  and  others,  conveyed  one  moiety 
thereof  to  N.  On  the  same  day  an  agreement  was  entered  into  between 
S.  and  N.,  by  which  they  agreed  each  with  the  other  to  convey  one  undi- 
vided fourth  part  of  said  lands  to  the  N  T.  &  £.  Railroad  Company,  on 
condition  that  said  company  should,  within  seven  years,  construct  a  sin- 
gle track  of  their  road  to  D.  But  that  if  said  company  should  fail  to 
perform  that  condition  they  would  divide  the  said  one-fourth  part  of  the 
land  between  themselves.  On  the  8th  of  January,  1838,  the  several  per- 
sons interested  in  the  lands,  including  the  railroad  company,  agreed  on 
a  plan  for  dividing  the  same  amongst  themselves ;  in  pursuance  of  which 
all  the  parties  interested  conveyed,  by  deeds  absolute  on  their  face,  their 
interests  in  the  land,  including  the  railroad  company's  shares,  to  N.,  who 
was  to  convey  to  such  parties  the  portions  of  the  land  to  which  they  were 
respectively  entitled,  except  that  the  share  of  the  railroad  company  was 
to  be  conveyed  to  N  and  K.  in  trust  to  convey  the  same  to  the  company 
on  the  performance  of  the  condition  aforesaid;  but  if  the  company  should 
fail  to  perform  that  condition,  then  the  trustees  were  to  divide  the  lands,  . 
or  their  proceeds,  amongst  the  persons  interested  therein.  N.  thereupon 
conveyed  the  portion  of  the  lands  intended  for  the  railroad  company  to 
T.,  who  conveyed  the  same  to  N.  and  K.  and  the  latter  gave  back  to  the 
railroad  company  a  declaration  of  trust,  setting  forth  the  terms  and  condi- 
tions on  which  they  held  the  land,  and  a  like  declaration  setting  forth  the 
terms  and  conditions  on  which  they  were  to  convey  the  same,  or  divide 
the  proceeds  amongst  the  parties  interested  therein.  All  these  convey- 
ances were  executed  and  delivered  oh  the  1st  and  2d  of  March,  1888. 
The  railroad  company  failed  to  perform  the  condition  upon  which  the 
land  was  to  be  conveyed  to  it.  On  the  26th  of  October,  1838,  a  judgment 
was  docketed  against  S.  in  favor  of  G.,  on  which  the  land  forming  the 
railroad  company's  share  was  sold  by  the  sheriff,  and  was  redeemed  by 
the  plaintiffs  as  assignees  of  a  junior  judgment,  who  received  a  deed  from 
the  shcrifl'.  In  1850  N.  and  K.  sold  the  shares  of  the  railroad  company, 
and  the  proceeds  of  ten  parts  thereof,  belonging  to  S.  under  the  declara- 
tion, amounted  to  $11,226.83,  which  was  the  fund  in  controversy.  The 
defendant  claimed  the  same  under  a  subsequent  judgment  against  S.  and 
a  creditor's  bill  founded  thereon. 

Held,  1.  That  a  valid  trust  was  not  created  by  all  or  any  of  the  conveyances 
executed  by  the  parties,  in  respect  to  the  share  of  the  lands  intended  for 
the  railroad  company,  the  trust  attempted  to  be  created  not  being  for 
either  of  the  purposes  for  which  alone  express  trusts  are  permitted. 
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2.  That  although  the  tnitt  waa  Toid,  there  waa  a  Talid  power  hi  tmet  t eated 

In  N.  and  K.  hy  the  oonyeyanoe  of  March  1, 1888. 
8.  That  there  heing  bo  legal  interest  in  S.  on  the  26th  of  October,  1888,  <m 

which  the  judgment  of  G.  could  be  a  lien,  the  title  of  the  plaintiffs  t« 

relief  must  (kit. 

4.  That  the  arrangement  between  the  partiea  interested  in  the  land  prior 
to  March  1,  1888,  created  no  trust.  That  their  rights  and  liabilities 
rested  in  covenant,  whereby  each  owner  agreed  to  giVe  a  portion  of  his 
land  to  the  railroad  company,  and  that  the  title  did  not  pass  charged  with 
any  anch  obligation,  ezoept  so  far  as  either  party  had  the  right  in  equity 
to  compel  a  speciflc  performance. 

5.  That  S.  did  not,  as  the  beneficiary  of  the  power  in  trust,  becomci  by 
▼Irtue  of  section  forty-seven  of  the  statute  of  uses  and  trusts,  vested 
with  a  legal  estate  in  the  land,  upon  the  failure  of  the  trust  estate  to  vest 
in  N.  and  K. 

6.  That  it  was  not  until  the  declaration  of  trust  in  behalf  of  the  respective 
owners  took  effect  that  S.  was  clothed  with  any  interest  whatever  in  the 
lands,  or  their  proceeds.  That  the  interest  he  then  acquhred  was  an  equit- 
able title  to  enforce  the  execution  of  the  power  and  the  sale  of  the  lands 
for  an  account  and  distribution  of  the  proceeds. 

Appeal  from  a  jvdgment  of  the  Supreme  Court. 

The  principal  question  was  whether  Walter  Smith,  on 
the  26th  day  of  October,  1838,  had  any  legal  estate  in  cer- 
tain  lands,  at  Dunkirk  set  apart  as  and  for  the  share  of  the 
New  York  and  Erie  Bailroad  C!ompany,  which  was  bound 
by  the  lien  of  a  judgment  recovered  against  him  on  that 
day  by  Isaac  E.  Guernsey,  and  which  lands,  being  sold  on 
an  execution  issued  thereon,  were  redeemed  by  the.  plain- 
tiffs as  assignees  of  a  junior  judgment  recovered  by  Oba> 
diah  Holmes  on  the  6th  day  of  May,  1839.  The  plaintifi 
claimed  that  Smith  had  the  legal  estate  in  that  share.  The 
appellant  Stillman  claimed  that  he  had  no  such  estate,  but, 
if  any,  at  most  only  an  equitable  interest  not  subject  to 
any  lien  of  the  judgment,  and  not  capable  of  a  sale  on  the 
execution,  and  that  he  acquired  all  the  interest  of  Smith 
under  an  assignment  made  by  him  for  the  benefit  of  credi- 
tors, and  a  purchase  from  and  a  conveyance  by  a  receiver 
in  a  creditor's  suit  against  Smith  upon  a  judgment  recov- 
ered on  the  first  Monday  of  January,  1840,  against  Smith 
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by  Chauncey  Tucker,  and  also  under  an  assignment  to  him 
by  Smith  on  the  9th  August,  1848.  The  dispute  was  about 
the  proceeds  of  the  lands;  which,  subsequent  to  the 
attempted  redemption,  were  sold  by  trustees  in  whom  a 
power  in  trust  had  been  created,  as  held  by  the  court 
below,  by  a  conveyance  to  them,  amounting  to  $11,226.83. 
Another  question  was  whether  the  plaintiffs  could  purchase 
and  hold  these  lands  by  way  of  redemption  under  the  stat- 
ute, under  a  judgment  purchased  by  and  assigned  to  them 
for  a  purpose  not  within  their  charter. 

Walter  Smith,  in  the  year  1834,  had  the  legal  title  to  a 
large  tract  of  land  at  Dunkirk,  which  he  held  for  and  with 
the  consent  of  several  associates,  in  his  own  name,  having 
taken  the  conveyances  thereof  with  their  approbation;  so 
that  there  was  no  resulting  trust  in  their  favor,  although 
they  paid  portions  of  the  purchase  money.  About  the 
same  time,  and  by  several  conveyances,  with  the  like  assent 
of  his  associates,  of  whom  Bussel  H.  Nevins  was  one.  Smith 
conveyed  one-half  of  the  lands  to  Nevins  by  absolute  deeds. 
At  the  time  of  each  conveyance  he  and  Nevins  entered  into 
an  agreement  with  each  other  providing,  among  other 
things,  that  in  case  the  New  York  and  Erie  Eailroad  Com- 
pany should  within  seven  years  construct  and  finish  their 
railway  by  a  single  track  from  Owego  to  Dunkirk,  they 
would  convey  to  the  company  **as  a  free  gi-atuity"  one- 
fourth  of  the  lands,  or  would  sell  such  one-fourth  and  give 
the  company  the  proceeds.  The  title  to  the  lands  remained 
in  Smith  and  Nevins,  with  ihe  consent  of  their  associates, 
imtil  January,  1838,  when  they  met,  and  by  resolution 
agreed  upon  a  committee  of  two  of  their  number  "to 
prepare  a  division  of  lands  and  property  at  Dunkirk,  so 
that  one-fourth  should  be  held  subject  to  the  conditions  of 
the  grant  originally  made  to  the  railroad  company,  and  the 
remaining  three-fourths  to  be  divided  in  half  shares  among 
the  proprietors,  in  order  that  proper  deeds  may  be  duly 
executed."    This  division  was  made  by  lot;  the  one-fourth 
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for  the  railroad  company,  upon  which  the  question  in  this 
case  arises,  being  drawn  by  itself  as  one  of  the  proprie- 
tor's shares  and  constituting  a  separate  parcel.     Other  dis- 

•  tinct  parcels  were  allotted  to  each  proprietor.  It  was  then 
agreed  that  "the  whole  title  and  estate  in  the  lands,  and 
in  every  part  thereof,  should  be  vested  in  Nevins  in  fee, 
and  that  he  should  thereupon  execute  and  deliver  convey- ' 
ances  to  the  proprietors  respectively  of  the  shares  dra^vn 
by  him,  upon  the  payment  by  them  of  the  proportion  of 
the  claims  and  expenses  to  which  such  respective  shares 
were  liable."    As  to  the  railroad  company's  one-fourth 

'share,  it  was  agreed  that  it  should  be  conveyed  to  and 
vested  in  Nevins  and  Charles  C.  King  as  trustees,  subject 
to  the  performance  of  the  conditions  upon  which  their  title 
was  to  become  absolute,  **  reserving  thereupon  the  amount 
of  the  expenses  for  money,  taxes,  and  other  matters,  pro- 
perly chargeable  to  the  one-fourth  of  the  property."  In 
order  to  carry  into  effect  the  division  and  distribution  thus 
made,  on  the  1st  day  of  March,  1838,  Smith  k  Nevins, 
and  all  the  other  proprietors,  having  or  claiming  any  inte- 
rest in  the  lands,  including  the  railroad  company,  executed 
deeds  of  conveyance,  absolute  on  their  face,  vesting  all 
their  interest  in  the  lands,  including  the  railroad  company's 
shares,  in  Nevins.  These  conveyances  being  voluntary,  and 
the  grantee  of  their  own  selection,  there  could  be  no  result- 
ing trust  in  favor  of  the  grantors;  and  the  title  became 
absolute  in  Nevins,  including  the  railroad  company's  share, 
and  Smith  had  no  legal  estate  in  any  part  of  the  lands. 
Nevins  then  conveyed  to  the  proprietors  who  had  paid  for 
their  shares  the  lots  drawn  by  him.  Then,  in  order  to 
carry  the  agreement  into  effect,  as  to  the  railroad  company's 
share,  on  the  same  Ist  day  of  March,  1838,  Nevins,  with 
the  consent  of  all  the  proprietors,  by  deed,  conveyed  that 
share  (except  one  block  omitted  by  mistake)  to  Elihu 
Townsend,  his  heirs  and  assigns  forever,  subject  to  the  con- 
ditions, and  reserving  the  amount  of  expenses,  &c.,  and 
12 
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then  TowDsend  and  wife  conveyed  it  to  Neyine  and  King 
as  joint  tenants  and  not  as  tenants  in  common.  Then  Nevins 
and  King,  on  the  Ist  and  2d  days  of  March,  1838,  executed 
two  declarations  of  trust;  one  to  the  railroad  company, 
and  the  other  to  the  other  proprietors;  the  first  declaring 
the  interest  of  the  railroad  company,  as  already  stated;  and 
.  the  second,  that  of  these  proprietors  in  case  the  railroad 
company  did  not  perform  the  condition  by  completing  the 
single  track  from  Owego  to  Dunkirk  within  the  seven 
years,  and  providing,  in  case  that  event  did  not  occur  (as 
it  did  not),  that  they  would  sell  the  railroad  company's 
share  of  the  land  and  pay  the  net  proceeds  to  the  proprie  • 
tors  in  ceilain  proportions;  that  of  Smith  being  ten  shares* 
On  the  4th  January,  1840,  Smith  being  insolvent,  made  an 
assignment  of  all  his  property  to  four  trustees,  in  trust  for 
creditors.  On  the  20th  January,  1843,  the  lan4  forming 
the  railroad  company's  share,  was  sold  by  the  sheriff  on 
the  judgment  of  Guernsey  against  Smith,  and  was  redeemed 
by  the  plaintiffs  within  fifteen  months,  as  assignees  of  the 
judgment  of  Holmes  against  Smith,  and  they  received  a 
sheriff's  deed.  On  the  first  Monday  of  January,  1840, 
Tucker  recovered,  his  judgment  against  Smith,  and  upon 
a  creditor's  bill  based  upon  the  return  of  an  execution 
unsatisfied,  on  the  10th  day  of  April,  1845,  obtained  a 
decree,  setting  aside  Smith's  assignment  for  the  benefit  of 
creditors;  the  assignees  and  Smith  were  decreed  to  con- 
vey everything  to  a  receiver  who  was  declared  vested  with 
all  his  interests,  and  the  receiver  subsequently,  and  on  the 
25th  day  of  November,  1853,  sold  and  conveyed  all  Smith's 
interest  in  the  railroad  company's  share,  &c.,  at  auction  to 
the  appellant  Stillman.  Stillman  had  previously,  and  on 
the  9th  day  of  August,  1848,  obtained  a  conveyance  of  all 
Smith's  interest  in  that  share.  It  was  expressly  found  that 
none  of  the  conveyances  by  Smith  to  Nevins  were  fraudu- 
lent as  tp  creditors,  and  no  such  fact  was  alleged  in  the 
complaint.    In  June,  1850,  Nevins  and  King  sold  the  shares 
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of  the  railroad  company,  and  the  proceeds  of  ten  parta  of 
it  belonging  to  Smith  under  the  declaration  of  truat,  equiva- 
lent to  $11,226.83,  which  ib  the  fund  now  in  controversy. 
It  was  claimed  that  if  &nith  had  a  legal  estate  in  the  lands 
forming  the  railroad  company's  share,  it  passed  under  the 
sheriff's  deed,  aiid  the  plaintiff,  if  authorized  to  redeem, 
would  be  entitled  to  the  fund;  if  not,  that  it  passed  to  the 
appellant  Stillman,  through  the  receiver,  and  he  is  entitled 
to  it 

The  referee  who  heard  the  cause,  and  the  general  term 
of  the  supreme  court,  in  the  eighth  district,  decided  that 
the  trust  to  sell  in  Kevins  and  King  was  invalid  as  a  trust, 
but  good  as  a  power  in  trust;  that  the  legal  estate  in  the 
land  remained  in  Smith,  and  the  plaintiflb  were  entitled  to 
the  fund.    Stillman  excepted  and  appealed  to  this  court 

WnL  Curtis  Noyts,  for  the  appellant. 

I.  The  conveyances  by  Smith  to  Nevins,  and  by  Ncvins 
to  Townsend,  were  made  with  the  full  assent  and  approba- 
tion of  all  the  associates  who  had  paid  in  part  and  were  pay- 
ing the  purchase  money;  each  was  absolute  on  its  face, 
unaccompanied  by  any  valid  trust  or  any  declaration  thereof, 
or  any  power  in  trust,  ttid  vested  the  entire  title  to  the 
lands  in  fee  simple  in  each  successive  grantee,  leaving  no 
legal  or  equitable  estate  in  Smith. 

II.  It  was  the  intention  and  agreement  of  all  the  parties 
to  vest  the  whole  title  and  estate  in  the  lands,  first  in 
Nevins,  and  then  in  Towusend;  and  that  neither  of  them 
individually  should  be  charged  with,  or  assume  any  trust 
in  regard  to  them.  In  fact,  no  trust  was  declared,  nor  did 
any  exist  as  to  either  of  them,  and  hence  the  sixth  section 
of  the  statute  of  frauds  wi^  directly  applicable,  inasmuch 
as  it  declares  that  "No  *  *  *  trust  or  power 
over,  or  concerning  lands,  or  in  any  manner  relating  thereto 
shall  be  created,  granted,  assigned,  surrendered  or  declared 
unless  by  act  or  operation  of  law,  or  by  a  deed  or  convey- 
ance in  writing,  subscribed  by  the  party  creating,  assigning, 
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Burrendering  or  declaring  the  same."  (2  R.  S.  134,  §  6.) 
The  seventh  section  then  declares  that  the  preceding  sec- 
tion should  not  be  construed  to  ^*  prevent  any  trust  from 
arising  or  being  extinguished,  by  implication  or  operation 
of  law,  &c.,"  which  was  amended  in  1860,  by  inserting  the 
words  *'  Nor  to  prevent  any  declaration  of  trust  from  being 
proved  by  any  writing  subscribed  by  the  party  declaring 
the  same."  (Laws  1860,  ch.  322.)  It  was  held,  under  the 
original  sixth  section,  that  it  w^as  necessary  that  the  trust ' 
should  be  declared  by  some  deed  or  conveyance  actually 
subscribed  by  the  party  charged  with  the  trust  {Wnght  v. 
Douglas,  3  Selden,  564);  and  the  effect  of  the  amendment 
would  seem  to  be  to  dispense  with  the  "deed  or  convey- 
ance," and  to  recognize  a  trust  as  valid,  although  declared 
by  a  less  formal  instrument,  if  actually  subscribed.  In  this 
case  there  was  neither,  and  therefore  no  trust  could  exist 
either  in  Nevius  or  Townsend. 

III.  Nor  could  any  trust  in  either  of  them  arise  **  by  act 
or  operation  of  law;"  inasmuch  as  all  the  parties  who 
assented  to  the  conveyances,  and  hud  paid  as  much  of  the 
consideration  money  as  had  been  paid,  and  were  to  pay 
the  balance,  well  knew  and  approved  of  the  making  of  the 
conveyances  to  them  precisely  as  they  were  made;  and 
were,  of  course,  chargeable  with  knowledge  of  the  law, 
which  prevents  any  such  trusts  from  arising.  (1  E.  S.  728, 
§  51;  Norton  v.  Stone,  8  Paige,  222;  Brewster  v.  Power ^ 
10  id.  562.) 

IV.  No  tnist  whatever  could  result  from  such  a  trans- 
action, except  in  favor  of  the  creditors  of  these  persons 
interested  in  and  who  paid  for  the  lands,  who  assented  to 
the  conveyances  (1  E.  S.  728,  §  52);  but  such  a  trust  could 
not  constitute  any  legal  or  equitable  estate  in  their  favor  or 
in  favor  of  their  creditors,  in  the  land,  but  simply  a  pure 
trust  enforceable  only  in  equity.  Hence,  it  has  been  held 
that  the  land  is  not  subject  to  any  lien  of  a  judgment  in 
favor  of  a  creditor  against  the  party  interested  in  the  land 
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when  the  conveyance  was  made,  and  that  it  is  not  subject 
to  sale  on  an  execution  against  him.  {Garfield  y.  Hal' 
maker,  15  N.  Y.  475;  2  E.  S.  368,  §  26.) 

y.  The  opinion  of  the  court  below  seems  to  concede  that 
the  whole  estate  and  title  in  the  lands  did  vest  in  Towns* 
end,  because  it  assumes  that  Nevins  &  King  obtained  valid 
power,  in  trust  from  them,  to  sell  the  lands  for  the  benefit 
of  Smith  and  his  associates;  and  yet  it  seems  to  assume 
also  that  the  same  legal  title  passed  from  Smith  to  Towns- 
end,  so  that  the  judgment  became  a  lien  ^pon  it.  But 
these  two  propositions  are  contradictory;  for,  if  the  con- 
templated trust  was  invalid  as  such,  and  only  sustainable 
as  a  power  in  trust,  then  the  legal  estate  remained  in 
Townsend  until  divested  by  the  execution  of  the  power,  as 
the  legal  title  could  not  pass  to  Smith  and  his  associates 
as  beneficiaries,  giving  them  an  absolute  title,  and  the  trust 
remain  valid  as  a  power,  in  order  to  divest  that  power  by 
a  sale  for  their  own  benefit.  In  other  words,  if  the  legal 
title  passed  to  Smith  and  his  associates  as  beneficidries,  the 
power  became  inoperative;  if  the  power  was  valid,  no 
legal  title  vested  in  Smith  and  his  associates,  but  remained 
in  Townsend. 

VI,  And  this  is  the  rule  as  declared  by  the  revised  stat- 
utes: if  the  trust  be  invalid  as  such,  because  not  allowed 
by  the  fifty-fifth  section,  but  is  valid  as  a  power  in  trust, 
no  title  vests  in  the  trustee,  but  it  remains  in  the  donor,  or 
creator  of  the  trust  or  power,  until  divested  by  the  execu- 
tion of  the  power. 

1.  Section  forty-nine  of  the  revised  statutes^  as  to  uses 
and  trusts,  only  prohibits  the  vesting  of  any  **  estate  or  inte- 
rest" in  the  trustee;  no  estate  or  interest  is  given  to  the 
beneficiary.     (1  R.  S.  728,  §  49.) 

2.  Nor  under  the  forty-seventh  section  would  the  legal 
estate  vest  in  the  beneficiaries,  because  they  were  not  enti- 
tled to  the  "actual  possession  of  the  lands,  or  the  receipt 
of  the  rents  and  profits." 
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3.  Besides,  the  case  of  a  trust  invalid  as  such,  but  ralid 
as  a  power  in  trust,  is  expressly  provided  for  by  sections 
fifty-eight  and  fifty-nine,  the  last  of  which  'declares  that 
the  lands  *' shall  remain  in  or  descend  to  the  persons 
otherwise  entitled,  subject  to  the  execution  of  the  trust  as 
a  power." 

4.  This  is,  moreover,  the  view  taken  of  the  sections  in 
question  by  Cohstoge,  J.,  of  this  court,  who,  in  construing 
these  provisions  of  the  statute  of  uses  and  trusts,  says: 
*'The  result  isi^that  express  trusts  (using  that  term  in  the 
strict  technical  sense,  as  descriptive  of  legal  titles,  vested 
in  a  trustee  for  the  fiduciary  purposes  declared  in  the  instru* 
ment)  were  abridged,  and  confined  to  the  enumerated 
classes.  But  the  trust  limitation,  although  not  belonging 
to  that  class,  if  not  otherwise  unlawful,  will  be  effectuated 
in  a  different  mode.  If  of  a  passive  character,  the  use  is 
executed  by  vesting  the  title  in  the  beneficiary.  If  active, 
it  takes  effect  as  a  power  in  trust,  leaving  the  title  in  the 
donor  or  his  heirs,  subject  to  the  power."  {Downing  v. 
Marshall,  23  N.  Y.  880.) 

5.  Again,  the  trust,  or  power  in  trust  in  this  case,  could 
only  have  been  created  by  the  "  owner  of  the  estate,  or 
one  having  authority  to  dispose  of  it,  or  of  some  interest 
therein;"  and  this  was  Townsend,  to  whom  the  lands  were 
conveyed  for  this  purpose  {Sdden  v.  Vermilyea,  3  Comst 
525),  and  it  is  plain  that  any  estate  or  interest  not  em- 
braced in  the  trust  or  power,  and  not  otherwise  disposed 
of,  remained  in  or  reverted  to  the  person  who  created  such 
trust  or  power,  who  waa  Townsend  and  not  Smith.  (SCer- 
ricker  v.  Dickinson,  9  Barb.  519;  IRS.  729,  §  62.  Same 
rule  as  to  express  trusts;  4  Kent's  Com.  210;  Briggsr. 
Davis,  21  N.  Y.  574.) 

6.  Again,  to  hold  that  any  legal  estate  vested  in  Smith 
and  his  associates,  would  violite  the  plain  intention  of  the 
parties  and  render  null  much  of  what  they  had  done;  for, 
having  once  had  the  title,  they  intentionally  divested  them* 
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selyes  of  it  and  conveyed  it  to  Townsend,  else  they  would 
have  conveyed  directly  to  NevinB  and  King;  and,  besides, 
they  intended  to  leave  the  legal  title  in  Townsend  until  it 
became  necessary  to  execute  the  power  in  favor  of  the 
railroad  company,  until  it  was  ascertained  whether  they 
would  perform  the  condition  upon  which  their  title  was  to 
become  perfect  The  intention  of  all  the  parties,  so  plainly 
shown,  cannot  thus  be  violated.  {Rawson  v.  LampTum^  1 
Seld.  456;  Ring  v.  JUcCoun,  6  id.  268.) 

yn.  Where,  therefore,  Smith  and  his  associates  had  no 
legal  estate  in  the  lands  subject  to  the  lien  of  a  judgment, 
or  liable  to  be  sold  on  execution,  yet  they  had  an  interest 
in  the  execution  of  the  power  upon  the  failure  of  the  rail- 
road company  to  perform  the  condition  which  they  or  their 
assignees  could  then  compel  in  equity,  and  so  could  their 
creditors.     (1  R  S.  734,  §  93;  735,  §  143.) 

Yin.  The  appellant  Stillman  became  entitled  to  Smith's 
share  of  the  lands  and  their  proceeds,  under  Smith's  assign- 
ment to  his  assignees,  and  the  receiver  in  the  judgment 
creditor's  suit,  and  by  his  deed  or  assignment  from  the 
receiver;  having  purchased  the  interest  at  the  receivei*'s  sale. 

IX.  The  plaintiflb' charter  only  authorized  them  "  at  any 
place  or  places  in  the  city  and  county  of  New  York,  and 
also  at  any  place  or  places  in  the  county  of  Kings,  to  con- 
stract  and  use  one  or  more  dry  and  wet  docks,  and  other 
artificial  means  or  basins,  of  such  dimensions  and  materials 
and  in  such  form  and  manner  as  they  may  deem  expedient 
for  the  purpose  of  building,  receiving  and  repairing  ships 
or  vessels;  and  shall  be  capable  in  law  of  holding  such 
estate  or  property  as  may  be  necessary  for  the  accommo- 
dation and  furtherance  of  their  said  business  and  concern,'' 
(Laws  1825,  ch.  114,  ^  1,)  and  did  not  warrant  their 
redeeming,  or-^what  is  the  same  thing — ^purchasing  and 
holding  real  estate  elsewhere;  and  hence,  they  had  no  right 
to  redeem  or  take  the  deed  for  the  lands,  the  proceeds  of 
which  are  in  controversy. 
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1.  No  express  power  to  redeem  on  judgments  in  their 
favor  was  given,  as  was  done  in  the  chailer  of  the  Chau- 
tauque  County  Bank;  and  the  general  powers  of  corpora- 
tions as  conferred  by  the  revised  statutes,  are  not  more 
extensive  than  the  charter  itself.  (1  R  S.  599,  §  1,  sub.  4; 
Cliavtauque  County  Bank  v.  Rialey^  4  Denio,  480;  S.  C. 
X9  N.  Y.  R.  369.) 

2.  The  decision  in  favor  of  the  right  of  the  bank  in  the 
case  cited,  to  take  a  sheriff's  deed,  did  not  involve  any 
determination  as  to  the  right  to  redeem;  for  there,  the  time 
for  a  second  redemption  had  expired,  and  the  bank  pur- 
chased the  sheriff's  certificate  of  sale,  and  took  the  deed  as 
assignee  of  the  purchaser,  having  themselves  previously 
assigned  two  of  the  judgments  in  their  favor,  on  which  a 
redemption  had  been  made  by  the  assignee  of  the  certifi- 
cate, as  their  agent.  In  other  words,  they  took  the  deed, 
in  satisfaction  of  a  debt,  which  the  chai'ter  expressly  autho- 
rized. 

3.  To  sustain  the  purchase  in  this  case,  it  must  be  held 
thf^t  the  plaintiffs  may  buy  up  judgments  against  any  per- 
son, which  will  authorize  a  general  dealing  in  them,  and 
then  may  redeem  and  hold  any  quantity  of  real  estate  it 
may  be  able  to  obtain  by  such  methods. 

X.  If  it  be  conceded  that  the  conveyances  to  Nevins 
and  King,  with  the  covenants  or  declarations  of  trust  exe- 
cuted by  them  to  the  grantors,  and  the  Erie  Railroad  Com- 
pany  created  an  express  trust,  and  that  such  trust,  was  not 
void  under  section  55  of  the  statute  of  trusts,  so  that  the 
legal  title  and  estate  remained  in  the  grantors  still, 

1.  The  trust  in  Nevins  and  King  was  void  as  a  trust,  but 
valid  as  a  power  in  trust  (2  E.  S.  729,  §  58),  not  for  the 
benefit  of  Smith  alone,  but  for  the  joint  as  well  as  several 
benefit  of  each  and  all  the  grantees;  the  execjation  of  which 
power  could  have  been  enforced  in  equity  by  either  or  all 
of  them,  or  by  the  respective  assignees  of  their  beneficial 
interest    (Id.  734,  ^  96.) 
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2.  It  was  a  special  power  in  trust,  such  as  is  provided 
for  in  subdivision  2  of  section  95,  embracing  a  cla8S  of 
persons  (as  to  each  share  of  the  railroad  company  and  the 
other  grantees)  and  not  a  power  in  trust  for  each  of  them, 
severally  or  alone. 

3.  Smith,  prior  to  the  appointment  of  the  receiver,  could 
have  compelled  the  execution  of  the  power — so  could  bis 
assignee  in  insolvency,  and  so  could  the  receiver  after  his 
appointment;  and  this,  whether  he  had  become  vested  with 
the  legal  estate  of  Smith  in  the  land  or  not  (Id.  735,  § 
104.) 

4.  The  interest  of  Smith,  as  beneficiary,  under  the  power 
in  trust,  was  contingent  upon  the  failure  of  the  railroad 
company  to  perform  the  condition  upon  which  they  would 
become  entitled)  and  was  entirely  distinct  and  different 
from  any  strict  legal  estate  he  had  in  the  land;  so  that  if 
he  had  conveyed  such  legal  estate  by  deed,  the  grantee 
would  have  taken  it,  subject  to  the  execution  of  the  power. 
Until  such  execution,  the  grantee  would  have  been  entitled 
to  possession,  and  to  the  rents  and  profits;  but  would  not, 
as  simply  grantee,  and  in  the  absence  of  any  covenants  to 
that  effect,  have  been  entitled  upon  a  sale  under  the  power, 
to  a  shar^  of  the  proceeds  of  the  land  as  beneficiary  under 
it,  as  against  an  assignee  of  Soiith's  beneficial  interest. 

5.  So  Smith  could  at  any  time  have  sold  his  contingent 
interest  as  beneficiary  under  the  power,  retaining  the  legal 
estate  in  the  land,  and  until  the  latter  should  be  divested 
by  a  sale  under  the  power,  enjoying  the  rents  and  profits. 

6.  If  the  sale  on  the  execution  and  the  sheriff^'s  deed, 
vested  in  the  plaintiff  the  legal  estate  of  Smith,  which  was 
only  an  estate  subject  to  be  divested  by  the  execution  of 
the  power,  they  were  only  entitled  to  receive  the  rents  and 
profits  until  the  sale  in  execution  of  the  power,  and  acquired 
no  other  estate  or  interest. 

7.  It  follows,  therefore,  that  the  equitable  and  beneficial 
interest  of  Smith  in  the  power  in  trust,  being  a  distinct 
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and  separate  interest,  did  not  pass  to  the  plaintiff  by  the 
sheriff's  deed. 

8.  As  a  necessary  result,  therefore,  Stillman,  as  the  pur- 
chaser at  the  receiver's  sale  of  Smith's  beneficial  interest 
in  the  execution  of  the  power,  which  was  entirely  distinct 
and  different  from  any  legal  estate  he  may  have  had  in  the 
land,  is  entitled  to  the  proceeds  arising  from  the  execution 
of  the  power. 

C.  Tucker,  for  the  respondent 

I.  The  conveyance  from  Smith  to  Nevins,  March  1, 1838, 
the  subsequent  conveyance  by  Nevins  to  Elihu  Townsend 
on  the  same  day,  and  the  conveyance  by  Townsend  to 
Nevins  &  King,  as  joint  tenants  on  the  saqie  day,  and  the 
agreement  between  King  &  Nevins,  of  the  one  part,  and 
the  New  York  and  Erie  Bailroad  Company,  of  the  other 
part,  on  the  same  day,  and  the  subsequent  agreement  on 
the  next  day,  between  Nevins  &  King,  of  the  one  part,  and 
Smith  and  all  the  other  parties  interested,  amounted  to  an 
express  power  in  trust,  leaving  ot*  vesting  the  legal  title  in 
Smith,  subject  only  to  the  execution  of  the  power.  So  far 
as  regards  this  land,  the  matter  is  to  be  treated  the  same 
as  though  the  conveyance  by  Smith  to  Nevins,  for  the  pur- 
poses of  partition,  the  conveyance  on  the  same  day  by 
Nevins  to  Townsend,  and  from  Townsend  to  Nevins  and 
•King,  as  joint  tenants,  together  with  the  declaration  of  the 
conditional  rights  of  the  New  York  and  Erie  Eailroad  Com- 
pany, and  the  subsequent  declaration  of  the  manner  in 
which  Nevins  and  King  should  dispose  of  the  property  and 
distribute  the  proceeds,  had  all  been  embodied  in  one 
instrument.  (Cow.  &  Hill's  Notes,  1421,  and  cases  there 
cited;  Cornell  y.  Todd,  2  Denio,  130;  ffmth  y.  Hansom, 
21  Wend.  202.)  These  several  instruments  refer  to  each 
other,  and  when  read  together,  amount  briefly  to  this:  The 
several  tenants  in  common  desire  to  make  partition,  and  to 
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accomplish  that  object,  by  mutnal  agreement  convey  tho 
land  to  Ncvins  and  King,  they  covenanting  by  the  samo 
agreement  to  sell  the  same  and  distribute  the  proceeds 
among  the  several  tenants  in  common,  in  severalty,  accord- 
ing to  their  respective  interests.  If  the  several  instruments 
refer  to  each  other,  it  is  not  necessary  that  they  be  dated 
the  same  day.  (1  Comst.  Bep.  186.)  This  creates  an 
express  power  in  trust  in  Nevins  and  King  to  sell  these 
lands  for  the  benefit  of  the  respective  owners,  and  distribute 
the  proceeds  to  each,  as  therein  expressed.  By  1  B.  S* 
728,  ^  49,  it  is  provided  that  in  every  disposition  of  lands 
in  this  manner,  no  estate  or  interest  shall  vest  in  the  trus* 
tee;  of  course  the  legal  title  is  in  the  persons  for  whose 
use  or  benefit  the  conveyance  was  made.  (See  ^  47  of  the 
aame  Statute,  page  727.)  By  section  fifty-eight  of  the 
same  statute,  page  seven  hundred  and  twenty-nine,  it  is 
provided  "that  when  an  express  trust  shall  be  created,  for 
any  purpose  not  enumerated  in  the  preceding  sections,  no 
estate  shall  vest  in  the  trustees,  but  the  trust  of  directing 
or  authorizing  the  performance  of  any  act  which  may  law* 
fully  be  performed  under  power,  shall  bo  valid  as  a  power 
in  trust."  (As  to  powers  in  tmst,  see  1  H.  S.  '732,  §  77j 
Id.  734,  §  94;  Dovming  v.  Marshall,  23  N.  Y.  R  866,  377 
to  380.)  That  section  applies  clearly  to  this  case.  These 
tenants  in  common  had  a  right  to  empower  Kevins  and 
King  to  sell  this  laud  and  distribute  the  proceeds,  and 
until  that  sale  took  place,  Smith,  or  his  representative,  was 
vested  with  a  "  legal  estate  in  the  land,  of  the  same  quality 
and  duration,  and  subject  to  the  same  conditions  as  his 
beneficial  interest."  (^  47;  Rawson  v.  Lampman,  1  Seld, 
456.)  This  latter  case  also  proves  the  rule  that  all  these 
instruments  must  be  read  together  as  one  instrument.  This 
being  the  case,  the  judgment  of  October  26,  1838,  through 
which  the  respondents  obtained  title,  became  a  valid  lien 
upon  all  of  Smith's  interest  in  the  land.  The  subsequent 
judgment  of  May  0,  1839,  under  which  tho  respondent 
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redeemed,  as  judgment  creditor,  was  also  a  valid  lien., 
Smith's  general  assignment  was  not  made  till  January  4th, 
1840.  The  title  of  the  respondent  became  perfect  by 
sheriff's  deed  long  before  the  sale  by  Nevins  k  King, 
under  the  power  in  trust  The  respondents  being  the 
owners  of  the  entire  interest  of  Smith,  at  the  time  Nevins 
and  King  sold  the  property,  (June,  1850,)  under  the  power 
of  sale,  became  entitled  to  the  ten  thirty-eighths  of  the 
proceeds,  to  recover  which  this  action  is  brought,  and  the 
judgment  of  the  court  below  to  that  effect,  upon  the 
report  of  the  referee,  was  right  The  power  in  trust  being 
valid,  the  respondent's  title  was  subject  to  the  execution 
of  the  power,  by  Nevins  and  King,  and  hence  the  respond- 
ent became  entitled  to  the  ten  thirty-eighths  of  the  pro- 
ceeds of  the  sale,  after  the  execution  of  the  power.  (1  R 
S.  729,  §  59.     See  also  page  735,  §108.) 

n.  This  is  not  a  trust  arising  by  implication  of  law  under 
sections  50,  51,  52  and  53  of  page  728  of  the  statute  of 
uses  and  trusts.  The  fact  that  the  trust  and  its  object  is 
clearly  expressed  by  taking  all  the  instruments  by  which 
it  is  created,  as  one  entire  instrument,  negatives  the  idea 
of  an  implied  or  resulting  trust.  If  it  were  true,  as  claimed 
by  the  appellant,  that  an  implied  trust  was  created,  it  could 
only  be  a  trust  in  favor  of  the  respondent  as  creditor,  under 
section  52  on  page  728.  The  debt  on  which  the  judgment 
of  October  26,  1838,  was  recovered,  existed  as  early  as 
the  20th  of  April,  1835.  (See  also  2  R  S.  125,  §  1,  6  Hill, 
438,  440.) 

MuLLm,  J.  In  the  autumn  of  1834,  Walter  Smith 
acquired  title  to  certain  lands  at  Dunkirk,  in  Chautauqua 
county,  for  the  benefit  of  himself  and  others,  and  in  Novem- 
ber of  that  year  he  conveyed  one  moiety  thereof  to  Russel 
H.' Nevins.  On  the  same  day  said  last  mentioned  deed 
was  executed  and  delivered,  an  agreement  was  entered  into 
between  .Smith  and  Nevins,  wherein  and  whereby  they 
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agreed,  each  with  the  other,  to  convey  one  undivided 
fourth  part  of  said  lands  to  the  New  York  and  Erie  Kail- 
road  Company,  upon  condition  that  said  company  should, 
within  seven  years  from  the  8th  day  of  September,  1834, 
construct  a  single  tfack  of  their  road  to  Dunkirk.  But  if 
said  company  should  fail  to  perform  said  condition,  they 
would  divide  said  lands  amongst  themselves.  Subse- 
quently, and  prior  to  the  8th  day  of  January,  1838,  said 
Smith  conveyed  other  lands  to  said  Nevins,  under  like 
agreements  as  to  the  share  of  said  railroad  company. 
Nevins  held  said  lands  for  the  benefit  of  divers  persona 
who  had  furnished  the  moneys  to  him  to  pay  for  the  same. 

On  the  8th  day  of  January,  1838,  the  several  persons 
interested  in  said  lands  held  a  meeting  in  the  city  of  New 
York,  and  agreed  on  a  plan  for  dividing  said  lands  amongst 
all  those  entitled  to  portions  thereof.  In  pursuance  of  the 
arrangement  then  made,  all  the  parties  interested  conveyed 
their  interests  in  said  land  to  Nevins,  and  Nevins  was  to 
convey  to  said  persons  the  portions  of  the  said  lands  to  which 
they  were  entitled,  except  that  the  share  of  the  railroad 
company  was  to  be  conveyed  to  said  Nevins  and  Charles 
C.  King,  in  trust  to  convey  the  lands  set  apart  to  said  com- 
pany on  performance  by  it  of  the  condition  aforesaid  as  to 
the  construction  of  its  road  to  Dunkirk.  In  the  mean  time 
said  trustees  were  authorized  to  sell  and  convey  said  lands 
and  to  deliver  to  said  company  the  proceeds,  after  deduct- 
ing the  charges  and  expenses  incident  to  said  sale.  But  if 
said  company  should  fail  to  perform  said  condition,  then 
said  trustees  were  to  divide  said  lands,  or  their  proceeds, 
amongst  the  several  persons  interested  therein,  in  certain 
proportions. 

To  carry  into  effect  this  arrangement  and  division,  Nevins 
conveyed  the  portion  of  the  lands  intended  for  the  railroad 
company  to  Elihu  Townsend,  and  Townsend  conveyed  to 
Nevins  and  Ejng,  the  persons  selected  as  trustees,  and  the 
trustees  gave  back  to  the  railroad  company  a  declaration 
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of  trufit,  settiug  forth  the  terms  and  conditions  on  which 
they  held  said  land,  and  a  like  declaration  setting  forth 
the  terms  and  conditions  on  which  they  were  to  convey 
said  lands,  or  divide  the  proceeds,  amongst  the  parties 
interested  therein.  All  the  conveyances  aforesaid  were 
executed  and  delivered  on  the  Ist  of  March,  1838,  except 
the  declaration  of  trust  in  favor  of  Smith  and  the  others, 
which  is  dated  the  2d  of  March,  1838, 

It  is  not  found,  nor  does  it  appear,  that  in  the  deed  from 
Smith  to  Nevins,  or  in  that  from  Nevins  to  Townsend, 
there  is  any  reference  to  the  arrangement  or  trust  in  favor 
of  the  railroad  company,  or  of  the  proprietors,  in  the  event 
of  the  company  failing  to  perform  the  condition. 

The  Guernsey  judgment,  under  which  the  interest  of 
Smith  was  sold,  was  docketed  on  the  26th  of  October, 
1838;  and  the  Holmes  judgment,  under  which  the  plain- 
ti&  redeemed,  was  docketed  on  the  6th  of  May,  1839. ' 
Unless  the  Guernsey  judgment  became  a  lien  on  the  inte- 
rest of  Smith  in  the  portion  of  the  lands  set  apart  to  the 
railroad  company,  the  sheriff's  sale  and  the  redemption 
under  the  Holmes  judgment  were  void,  and  the  plaintifl^ 
are  not  entitled  to  recover,  whether  Stillman  is  or  is  not 
entitled  to  hold  Smith's  shares  of  the  raih'oad  lands. 

It  is  not  claimed  by  cither  side  that  a  valid  tinist  was 
created  by  all  or  any  of  the  conveyances  executed  by  the 
parties,  in  relation  to  the  share  of  the  lands  intended  for 
the  railroad.  The  trust  was  undoubtedly  void,  and  the 
only  questions  presented  for  decision  in  the  case  are  whether 
the  fee  in  said  land  remained  in  Smith,  passed  to  the  lail- 
road  company  or  to  the  trustees,  or  whether  by  reason  of 
there  being  a  valid  power  in  trust  in  Nevins  and  King,  the 
real  interest  in  the  lands  was  not  an  equitable  interest 
merely,  which  passed  through  the  receiver  in  the  Tucker 
suit  to  Stillman,  leaving  the  fee  nominally  only  in  Smith, 
which  if  sold,  covered  nothing  but  a  mere  nominal  interest 
to  the  purchaser  at  the  sheriff  s  sale. 
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Although  the  trust  was  void,  there  was  a  valid  power  in 
trust  vested  in  Nevins  &  King  bj  the  oonveyances  of  the 
1st  of  March,  1838.  (3  B.  S.  5th  ed.  21,  ^  77.)  That 
section  is  in  these  words:  '*  When  an  express  trust  shall 
be  created  for  any  purpose  not  enumerated  in  the  preceding 
sections,  no  estate  shall  vest  in  the  trustees,  but  the  trust, 
if  directing  or  authorizing  the  performance  of  any  act 
which  may  be  lawfully  performed  under  a  power,  shall  be 
valid  as  a  power  in  trust,  subject  to  the  provisions  in  rela- 
tion to  such  powers  contained  in  the  third  article  of  this 
title," 

By  the  seventy-eighth  section  it  is  declared  that  in  every 
case  where  the  trust  shall  be  valid  as  a  power,  the  lands  to 
which  the  trust  relates,  shall  remain  in  or  descend  to  the 
persons  otherwise  entitled,  subject  to  the  execution  of  the 
trust  as  A  power. 

Considering  the  conveyances  from  Smith  to  his  immedi- 
ate grantees,  and  from  them  to  their  grantees,  and  so  on 
from  one  party  to  another  until  the  title  is  finally  vested 
in  Nevins  &  King,  as  separate  and  distinct  transactions,  the 
only  parties  to  the  trust  would  be  Townsend  and  the  trus- 
tee&  In  that  case,  the  trust  being  void,  the  title  under 
section  seventy-seven  above  cited  would  be  in  Townsend. 
The  several  parties  through  whom  the  title  passed,  would  in 
that  view  of  the  case  have  conveyed  away  their  respective 
estates  in  the  land,  and  there  would  have  been  no  legal 
interest  in  Smith  on  the  26th  of  October,  1838,  on  which 
the  judgment  of  Gruei*nsey  could  be  a  lien,  and  the  title 
of  the  plaintifEs  to  relief  must  fail. 

The  arrangement  between  the  parties  interested  in  the 
land  prior  to  the  1st  of  March,  1838,  created  no  trust 
Their  rights  and  liabilities  rested  in  covenant,  whereby 
each  owner  agreed  to  give  a  portion  of  his  land  to  the  rail- 
road company.  The  title  did  not  pass  charged  with  any 
such  obligation,  except  so  far  as  either  party  had  the  right 
in  equity  to  compel  a  specific  performance* 
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But  it  is  said  that  the  several  conveyances  of  the  1st  of 
March,  1838,  are  to  be  treated  as  parts  of  one  transaction, 
and  hence  that  Smith  who  held  the  title  in  fee  on  that  day 
to  a  part  of  the  premises  in  question,  is  to  be  deemed  and 
taken  to  be  the  person  who  conveyed  in  trust  to  Nevins  & 
King,  and  it  was  in  him  and  not  in  the  inteimediate  parties 
in  whom  the  title  remained;  the  trust  being  valid  as  a 
power  in  trust  only. 

Whatever  consequence  may  follow  from  treating  the 
several  instruments  executed  on  the  1st  pf  March,  1838,  as 
one  instrument,  the  fact  still  remains  that  Smith  on  that 
day  conveyed  the  fee  to  Nevins  in  that  paii;  of  the  lands 
that  was  intended  for  the  railroad  company,  and  Nevins  by 
a  similar  conveyance  conveyed  the  fee  to  Townsend. 
Neither  took  in  trust,  as  in  the  conveyance  to  neither  was 
a  trust  expressed,  and  no  declaration  of  trust  was  ever 
executed  by  either. 

The  plaintiff  does  not  ask  that  a  part  of  the  proceeds  of 
the  railroad  laud  be  awarded  to  him,  because  in  equity  his 
judgments  are  liens  on  the  lands  or  their  proceeds;  but 
its  claim  to  relief  rests  on  the  legal  lien  of  the  Guernsey 
judgment,  and  a  sale  in  pursuance  thereof.  Unless,  there- 
fore, there  was  a  legal  lien,  the  plaintiff  has  no  claim  to 
relief  at  law,  as.  title  was  out  of  Smith  by  a  deed  in  fee, 
and  the  fee  passed  from  him  to  Nevins;  and  as  between 
them.  Smith  had  no  remedy  at  law  or  in  equity.  And  it 
was  not  until  the  declaration  of  trust  in  behalf  of  the 
respective  owners  took  effect  that  Smith  was  clothed  with 
any  interest  whatever  in  the  lands  or  their  proceeds.  The 
interest  he  then  acquired,  was  da  equitable  title  to  enforce 
the  execution  of  the  power  and  the  sale  of  the  lands  for 
an  account  and  distiibution  of  the  proceeds. 

The  judgment  of  the  court  below  should  be  reversed, 
and  a  new  trial  ordered,  costs  to  abide  the  event. 

Selden,  J.  The  right  of  the  plaintiff  to  maintain  this 
judgment,  depends  primarily  upon  the  question  whether 
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the  judgment  recovered  by  Guernsej  against  Smith,  in 
October,  1838,  was  a  lien  upon  the  lauds  from  which  the 
fund  in  controversy  was  derived. 

It  is  clear  that  the  conveyance  of  the  premises  in  ques- 
tion on  the  1st  of  March,  1838,  by  Townsend  and  wife  to 
Kevins  &  King,  taken  iu  connection  with  the  agreements 
executed  by  the  latter  to  Smith,  Townsend  and  othera,  and 
to  the  New  York  and  Erie  Kailroad  Company,  although 
invalid  as  a  trust,  it  not  haviug  been  made  for  either  of  the 
purposes  for  which  alone  express  trusts  ard  permitted  (see 
Statute  of  Uses  and  Trusts,  §§  45,  55),  was  nevertheleds 
valid  as  a  power  in  trust,  under  section  58  of  the  same 
statute.  This  is  conceded  by  the  counsel  on  both  sides. 
Under  this  conveyance,  therefore,  Smith  in  common  with 
his  associates,  had  a  contingent  equitable  right  to  his  rata^ 
ble  proportion  of  the  proceeds  of  the  lands.  It  is  not 
*  claimed  that  this  equity  could  be  seized  and  sold  upon 
execution.  The  mode  of  reaching  such  an  interest  is  pre- 
scribed by  the  statute.  (1  R  S.  p.  734,  §  93;  p.  735,  ^ 
103.) 

But  the  counsel  for  the  respondent  contends  that,  aside 
from  this  mere  equity,  Smith  had,  subsequently  to  the  crea- 
tion of  the  power,  a  legal  title  to,  or  interest  in  the  lands, 
upon  which  the  judgment  in  favor  of  Guernsey  might 
attach  as  a  lien;  and  in  support  of  this  position  he  cites 
and  relies  upon  sections  47  and  49  of  the  statute  of  uses 
and  trusts.  (1  R  S.  pp.  727,  728.)  He  also  cites  section 
58  of  the  same  statute,  and  insists,  no  doubt  justly,  that 
this  case  falls  directly  within  the  latter  section.  His  argu- 
ment is,  that  as,  under  this  section,  no  estate  could  vest  in 
Nevins  and  King,  the  trust  to  them  being  valid  simply  as  a 
power,  Smith,  as  the  beneficiary  of  the  power,  became,  by 
virtue  of  section  47  of  the  statute,  vested  with  a  "  legal 
estate  in  the  land."  But  this  is  an  entire  misapprehension 
of  the  statute.  A  very  clear  exposition  of  these  provisions 
of  the  statute  concerning  trusts,  is  given  by  Comstogk,  J., 
13 
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in  the  case  oi  Downing  v.  Marsfiall  (23  N.  Y.  B.  366,  379> 
Section  forty-seven  refers  exclusively  to  a  class  of  passive 
trusts  where  the  immediate  possession  and  whole  beneficial 
use  of  the  land  is  given  directly  to  the  cestui  que  trusty  the 
trustee  being  made  by  the  deed  the  depositary  of  a  mere 
naked  title,  with  no  active  duties  to  perform  in  respect  to 
the  property.  In  such  cases  this  section,  in  connection  with 
aection  forty*nine,  vests  the  whole  estate  in  the  beneficiary. 
The  deed  takes  effect  upon  the  title,  but  not  according  to 
its  terms. 

Section  fifty-eight,  on  the  other  hand,  applies  to  cases 
where  active  duties  are  imposed  upon  the  trustee,  and 
where  no  rights  are  given  to  the  beneficiary  except  through 
the  execution  of  the  trust.  In  cases  of  this  class,  if  the 
trust  is  not  one  which  is  authorized  by  section  fifty-five,  no 
estate  whatever  passes  under  the  deed,  either  to  the  trustee 
or  the  cefitvi  que  trusty  but  the  title  remains  in  the  grantor, 
the  grantee  becoming,  if  the  duties  imposed  upon  him  are 
such  as  can  be  legally  and  properly  executed,  the  mere 
trustee  of  a  power.  A  case  might  perhaps  be  supposed, 
which  would  belong  partly  to  one  and  partly  to  the  other 
of  these  classes;  as  where,  by  the  same  instrument,  the 
inunediate  possession  and  use  is  given  to  the  beneficiary, 
while  certain  powers  in  relation  to  the  property  are  at  the 
same  time  conferred  upon  the  trustee;  but  this  is  not  such 
a  case.  Here  no  possession  or  pernancy  of  the  profits  is 
given  to  the  beneficiaries,  or  either  of  them,  and  conse- 
quently they  can  take  no  title  whatever  under  section  forty* 
aeven.  The  case  falls  entirely  within  section  fifty-eight  of 
the  statute,  and  by  virtue  of  the  next  section,  viz:  section 
fifty-nine,  the  estate  in  all  sui>h  cases  remains  in  ''  the  per* 
sons  otherwise  entitled,  subject  to  the  execution  of  the 
trust  as  a  power.'' 

This  language  excludes  the  idea  that  any  MilBpaasea  to 
any  one  by  virtue  of  the  deed.  The  title  does  not  pass; 
it  '^retnaiM.''    The  persona  '*  otherwise  entitled,"  must  be 
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those  in  wbom  the  title  would  re3t  independently  of  the 
deed,  being  of  course  the  grantors  themselves.  It  is  clear, 
therefore,  that  Smith  had  no  title  to  the  lands  in  question^ 
under  section  fortjH»even,  as  the  beneficiary  of  the  trust 
attempted  to  be  created. 

There  is,  however,  another  view  of  the  case  which, 
although  not  very  distinctly  presented,  is  perhaps  hinted 
at  in  the  brief  of  the  respondent's,  counsel.  It  claims  that 
the  several  deeds  from  Smith  to  Nevins,  fmm  Nevins  to 
Townsend,  from  Townsend  to  Nevins  and  King,  and  the 
counter  agre^nents  executed  by  the  latter,  being  all  parts 
of  one  and  the  same  transaction,  are  to  be  read  and  con- 
strued together  as  one  instrument.  Assuming  this  to  be 
so  (as  perhaps  it  is,  so  far  as  the  papers  executed  on  or 
about  the  1st  of  March,  1838,  are  concerned),  it  might  bo 
niged  with  much  apparent  force  that  as  the  conveyances 
from  Smith  to  Nevins,  and  Nevins  to  Townsend,  were 
merely  preliminary  to  that  from  Townsend  to  Nevins  and 
King,  and  designed  solely  as  a  means  of  conveying  from 
Smith  to  Nevins  and  King  the  powers  which  were  ulti* 
mately  vested  in  them,  no  other  or  greater  eifect  ought  to 
be  given  to  the  two  previous  deeds  than  to  the  final  deed 
from  Townsend  to  Nevins  and  King.  That  deed  conveyed 
no  title,  but  simply  a  power.  Why,  then,  it  might  be 
asked,  should  the  prior  deeds  which,  so  far  as  the  trust  to 
Nevins  and  King  was  concerned,  were  merely  intended  to 
give  effect  to  that  deed,  be  held  to  have  done  more? 

It  would  indeed  seem  that  if  the  whole  object  of  this 
series  of  deeds  was  to  create  the  power  vested  in  Nevins 
and  King,  then  no  title  could  have  passed  to  any  one  under 
them,  or  either  of  them;  in  other  words,  that  the  effect 
would  have  been  the  same  as  if  the  conveyance  had  been 
directly  from  Smith  to  Nevins  and  King,  in  which  case  the 
title  to  such  undivided  portion  of  the  lands  as  was  con- 
veyed by  Smith  on  the  1st  of  March,  1838,  would,  under 
section  fifty-nine  of  the  statute,  have  remained  in  Smith; 
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and  in  that  case,  if  it  could  be  fairly  maintained  that  as  to 
the  ten  thirty-eighth  parts  belonging  to'  Smith,  the  fund 
in  controversy  should  be  held  to  have  been  derived  from 
that  portion  of  the  lands,  the  plaintiffi  would  be  entitled 
to  the  money  they  have  received.  There  is,  however,  an 
insurmountable  objection  to  this  conclusion.  The  reason- 
ing by  which  it  is  reached  assumes  that  the  sole  object  of 
the  deed  from  Smith  to  Nevins  on  the  1st  of  March,  1838, 
was  to  create  the  power  in  Nevins  and  King,  in  which  the 
series  of  conveyances  resulted.  But  such  was  not  the  fact 
That  conveyance  was  given  in  part  execution  of  the  plan 
adopted  to  cany  into  •effect  the  division  and  distributii^n 
of  the  lands  among  all  the  joint  proprietors  which  had 
been  agreed  upon.  It  was  thought  proper  for  that  pur- 
pose to  vest  the  whole  title  and  interest,  both  legal  and 
equitable,  in  Nevins,  and  the  deed  from  Smith  was  essen- 
tial to  that  object.  Unless  that  deed  is  held  to  have  t^ken 
effect  according  to  its  terms,  the  whole  scheme  of  ctistribu- 
tion  was  a  nullity.  There  was  nothing  whatever  to  prevent 
its  taking  effeot  as  designed,  and  hence  Smith,  by  its  exe- 
cution, was  completely  divested  of  all  legal  title  to  the 
lands,  and  as  it  has  been  shown  that  he  could  derive  no 
such  title  under  the  trust,  it  follows  that  the  judgment  of 
the  supreme  court  was  erroneous,  and  should  be  reversed; 
HoGEBOOM,  J.,  was  absent.  All  the  other  judges  concur- 
ring, judgment  affirmed. 
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John  H.  Buijlabd  v,  B.  F.  Ratnob  and  another. 

After  an  accoQiit  contaiiiing,  among  other  items,  a  charge  of  the  sum  paid 
to  take  np  a  note  made  by  the  debtor,  has  been  rendered  to  the  debtor, 
and  its  correctness  conceded  by  him,  and  the  account  has  become  a  stated 
accoant,  neither  the  debtor  nor  his  assignee  can  assail  the  note  for  usury, 
when  the  same  is  brought  forward  as  a  set-df  by  the  party  rendering  the 
account. 

If  one  permits  an  account  into  which  a  usurious  item  enters,  to  become 
stated,  and  then  assigns  to  a  third  person  his  demands  against  the  party 
rendering  the  account,  the  assignee  will  take  the  claim  subject  to  the 
right  of  the  party  rendering  the  account  to  rest  upon  the  same  as  a  stated 
account. 

Usury  is  a  defence  personal  to  the  party  known  as  the  borrower.  He  can 
not  transfer  to  another  the  right  he  has  to  allege  and  prove  a  demand  to 
be  usurious. 

The  maker  of  a  promissory  note,  tainted  with  usury,  may  by  bill  in  equity, 
assert  the  usury  and  defeat  the  note  as  a  set-off,  notwithstanding  an 
account  between  him  and  the  holders  thereof,  embracing  such  note,  has 
been  rendered,  and  has  become  a  stated  account.  But  while  it  stands  a 
stated  account  as  between  him  and  the  holders  of  the  note,  the  assignee 
of  the  maker  is  concluded  by  it,  and  can  not  assail  the  note  for  usury 
when  it  is  claimed  as  a  set-off.  * 

The  plaintiff  by  hia  complaint,  claimed  to  recover  of  the 
defendants  as  partners,  the  sum  of  $114.38  for  goods  sold 
and  delivered  to  them.  Also,  $3,173.04  for  money  loaned 
to  and  debts  assumed  by  £.  F.  BuUard  for  the  defendants, 
for  $1,000  of  which  the  defendants  gave  their  note  at  six 
months  from  30th  September,  1854,  payable  to  the  estate 
of  Jacob  Snyder,  which  note  was  afterwards  transferred 
to  said  E.  F.  BuTIard.  It  was  alleged  there  was  still  duo 
on  said  note  $104.18.  E.  F.  Bullard  assigned  all  his  claims 
against  defendants  to  the  plaintiff. 

The  defendant  Raynor  alone  appeared,  and  by  his  answer 
alleged  that  the  $114.38-  for  goods  sold,  had  been  fally 
paid. 

The  note  for  $1,000  was  borrowed  of  the  defendants,  and 
was  wholly  without  consideration.    That  the  money  loaned 
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by  E.  F.  BuUard  had  been  fully  paid,  and  that  there  was  a 
balance  due  the  defendants  which  they  insisted  upon  by 
way  of  counter-claim. 

On  the  trial  the  plaintiff  proved  a  letter  signed  by 
defendants,  and  addressed  to  E.  F.  Bullard,  in  which  they 
admitted  an  indebtedness  to  the  plaintiff  for  potatoes  and 
buckwheat  in  the  sum  of  $114.38,  and  requested  said  E. 
F.  B.  to  settle  with  the  plaintiff  for  the  same.  This  letter 
was  dated  23d  December,  1854.  The  plaintiff  rested.  On 
the  part  of  the  defense,  it  was  shown  by  E.  F.  B.  that  he 
did  assume  the  said  debt  of  $114.38  to  his  brother  the 
plaintiff,  and  by  the  defendant  Raynor,  that  said  E.  F.  B. 
was  credited  in  account  ou  the  defendants'  books  for  this 
sum,  and  that  the  account  containing  such  credit  had  been 
rendei*ed  to  E.  F.  B.,  and  its  correctness  conceded.  It  was 
also  shown  that  the  plaintiff  when  inquired  of  by  the 
defendants  whether  E.  F.  B.  had  assumed  said  debt,  admit- 
ted he  had,  and  subsequently  said  £.  F.  B.  had  applied  to 
the  plaintiff  for  leave  to  sue  the  defendants  in  his  name  for 
the  said  $114.38.  The  only  item  of  dealing  between  the 
parties  really  in  controversy  in  this  suit,  was  one  of  $75, 
the  facts  in  regard  to  which  were  briefly  as  follows:  There 
is  charged  to  E.  F.  B.  on  the  defendants'  books  under  data 
of  20th  July,  1854,  the  sum  of  $75,  as  ^^paid  your  note 
held  by  Hairinffton  after  ehavinff  it.  It  will  be  due  the 
\Wi  inst"  The  account  containing  this  item,  with  others 
of  dates  prior  and  subsequent,  consisting  of  both  debts  and 
credits,  was  rendered  to  E.  F.  B.  as  above  stated,  and  ita 
correctness  conceded  by  him*  E.  F.  B.  testified  that  the 
note  thus  charged  to  him,  was  a  note  which  he  loaned  to 
Harrington  for  his  (H.'s)  accommodation^  and  that  he  (H.) 
was  to  pay  and  take  it  up.  Raynor  testified  that  Harring- 
ton brought  said  note  to  the  defendants'  store,  and  wanted 
the  money  on  it,  and  he  (R.)  proposed  to  let  him  have  $70 
for  the  ^ote,  and  Harrington  accepted  the  offer,  and  R. 
paid  hin^  the  $70  and  took  the  note. 
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The  oonrt  chai^d  the  jury  among  other  things,  that  if 
the  $75  note  was  usurious,  yet  if  the  maker  had  stated  the 
aoeount  including  it,  and  thereby  admitted  the  correctness 
of  the  charge,  the  plaintiff  claiming  as  assignee  of  the. 
maker,  could  not  set  up  the  defense  of  usury;  to  which 
the  plaintiff's  counsel  excepted. 

The  appellant's  counsel  in  his  points,  insisted  on  the 
alleged  error  in  this  branch  of  the  charge  only  to  rererse 
the  judgment  of  the  court  below. 

The  jury  rendered  a  verdict  for  defendants.  On  which 
judgment  was  entered,  which  was  affirmed  at  a  general 
term  in  the  4th  district 

A.  Pondj  for  the  appellant 

J,  R.  Mcintosh,  for  the  respondents. 

MuLUN,  J.  K  F.  BuUard  assigned  to  the  plaintiff  all 
claims  and  demands  which  he  had  against  the  defendants. 
This  assignment  unquestionably  carried  all  moneys  due  said 
E.  F.  Bullard  from  the  defendants,  whether  for  loans  or 
advances  made  to  the  defendants,  or  for  debts  paid  by  him 
for  them.  The  plaintiff  took  subject  to  all  defenses  exist* 
ing  against  his  assignor  in  favor  of  the  defendants.  The 
amount  which  the  plaintiff  was  entitled  to  recover,  was  the 
balance  due  to  E.  F.  B.  after  allowing  all  payments  made 
by  the  defendants.  Amongst  other  deductions  which  the 
defendants  claimed  should  be  made  from  the  amount  of 
moneys  apparently  due  to  E.  F.  B.,  was  the  note  of  $75 
loaned  by  him  to  Harrington.  This  note,  if  valid,  was  a 
legal  se^off  against  E.  F.  B.  and  against  the  plaintiff,  unless 
the  latter  can  assail  it  for  usury. 

Two  reasons  are  assigned  why  the  plaintiff  can  not  assail 
a  claim  against  his  assignor  for  usury.  Ist.  Because  he  is 
not  a  borrower;  and  2d.  Because  the  assignor  had  stated 
the  account  between  himself  and  the  defendants,  in  which 
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he  was  charged  with  the  money  paid  for  the  note  in  ques- 
tion, thereby  admitting  the  correctness  of  the  charge.  The 
plaintiff  can  not  thereafter  set  up  usury  to  defeat  the  claim. 

I  can  not  agree  to  the  first  proposition.  I  think  the 
assignee  of  the  demand  in  suit  can  resist  it  for  usury,  unless 
his  assignor  has  by  his  acts  in  reference  thereto,  precluded 
him.  No  rule  of  law  is  better  settled  than  that  the  pur- 
chaser of  property  charged  with  a  usurious  lien  or  claim, 
can  allege  the  usury  and  defeat  the  claim,  when  the  pur- 
chaser sold  discharged  of  such  usurious  lien.  (Po^  v. 
Dart,  8  Paige,  639;  Shufelt  v.  Shufdt,  9  id.  137;  Ord  on 
Usury,  131;  Brooks  y.  Avery,  4  Coms.  225.) 

In  Shicfelt  v.  Shvfelt,  the  chancellor  gives  the  reason  of 
the  rule.  He  says  (page  145):  **In  the  ordinary  case  of 
the  giving  of  an  usurious  mortgage  by  the  owner  of  the 
mortgaged  premises,  the  statute  having  declared  the  usuri- 
ous security  void,  the  owner  of  the  premises,  of  course  has 
the  right  to  sell  his  property  or  to  mortgage  the  same,  as 
though  such  void  mortgage  had  never  existed.  And  the 
purchaser  in  such  a  case  necessarily  acquires  all  the  rights 
of  his  vendor  to  question  the  validity  of  the  ustiriousr  secu- 
rity. For  if  the  original  mortgagor  had  not  that  right,  the 
premises  would  to  a  certain  extent,  be  rendered  inaliena- 
ble in  his  hands,  notwithstanding  the  security  was  abso- 
lutely void  as  to  him." 

The  principle  must  embrace  personal  property  as  well 
as  real,  and  the  right  of  the  vendee  to  avail  himself  of  the 
usury  in  the  dealings  between  his  vendor  and  a  third  person, 
touching  the  property,  must  reach  every  case  where  such 
third  person  attempts  to  appropriate  the  property  pur- 
chased, by  virtue  of  any  usurious  contract  with  the  vendor. 

The  case  before  us  aflTords  a  very  apt  illustration  of  the 
necessity  of  extending  the  principle  to  this  class-  of  cases. 
Assuming  that  the  defendants  were  indebted  to  E.  F.  B. 
$100  or  any  other  sum,  and  that  the  defendants  held  the 
note  in  controveray  void  for  usury,  if  the  $100  were  not 
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the  subject. of  sale  and  assignment,  discharged  from  any 
usurious  lien  or  agreement  in  reference  thereto,  the  debt 
would  be  practically  inalienable.  The  law  gives  to  a 
debtor  the  right  to  retain  in  his  hands  money  due  from 
him  to  another,  sufficient  to  satisfy  any  demand  he  may 
have  against  his  creditor,  which  is  available  as  a  set-ojBT. 
This  is  to  all  intents  and  purposes  a  lien  on  the  fund,  and 
if  the  set-off  is  usurious,  the  person  entitled  to  the  fund 
must  be  entitled  to  avail  himself  of  the  usury. 

In  such  a  case  it  is  competent  for  the  vendor  or  assignor  ' 
to  waive  the  usury  and  sell  the  claim,  subject  to  any  lien 
which  may  exist  against  it,  or  he  may  elect  to  consider  the 
usurious  lien  void,  and  sell  the  claim  discharged  of  it,  and 
in  such  case  the  vendee  or  assignee  will  have  the  right  to 
protect  the  whole  interest  ho  has  purchased  against  the 
usurious  lien. 

Although  the  learned  judge,  who  delivered  the  opinion 
of  the  court  below,  declares  it  to  be  his  opinion  that  the 
plaintiff  could  not  resist  the  note  in  question  on  the  ground 
of  usury,  the  decision  of  the  court  is  not  put  on  that  ground, 
but  upon  the  second  ground  above  stated,  viz:  that  if  E. 
F.  B.  had  stated  the  account  including  the  usurious  note, 
and  thereby  admitted  the  correctness  of  the  cfiarge,  the 
plaintiff  could  not  resist  it  on  the  ground  of  usury.    • 

We  must  assume  that  the  jury  found  the  note  to  be  usu- 
rious; that  the  account  was  stated  including  the  note,  and 
that  the  plaintiff  thereby  admitted  its  correctness. 

The  charge  leaves  it  uncertain  whether  the  plaintiff  was 
prevented  from  asserting  the  usury  by  reason  of  an  estop- 
pel resulting  from  the  acts  of  his  assignor,  or  whether  the 
note  must  be  held  to  have  been  paid  before  the  assignment 
to  the  plaintiff.  As  the  same  judge  delivered  the  opinion 
in  the  general  term  who  tried  the  cause  at  the  circuit,  we 
must  assume  that  his  charge  at  the  circuit  was  put  on  the 
latter  ground,  as  that  is  the  one  put  forth  in  the  opinion 
at  the  general  term.     So  understanding  the  charge,  I  think 
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it  was  right  The  defendants  kept  the  account  on  their 
books  of /the  moneys  received  from  and  paid  to  E.  F.  Bol- 
lard. It  was  their  right  to  charge  him  with  the  note  given 
by  him  to  Harrington,  subject  to  its  being  repudiated  when 
the  entry  came  to  his  knowledge.  A  copy  of  the  account 
embracing  this  item  was  presented  to  him,  and  this  charge 
was  never  disputed  by  him.  After  the  expiration  of  a 
reasonable  time  from  the  rendition  of  this  account  without 
objection,  it  became  stated*  The  effect  of  stating  an 
*  account  is  to  bind  the  party  by  it  as  correct  in  its  items 
and  in  the  balance  struck,  and  thereafter  the  burthen  is  on 
him  to  show  it  to  be  increased  by  reason  of  fraud  or  mis- 
take.    {Lockwood  V.  Thomef  1  Kern.  170.) 

If  E.  F.  BuUard  was  concluded  by  the  rendition  of  the 
accoimt,  the  result  would  be  that  he  having  assented  to  the 
appropriation  of  the  moneys  in  the  defendants'  hands  to 
the  payment  of  the  note,  he  is  not  permitted  to  recall  it; 
and  the  demand  passed  to  the  plaintiff  with  .this  item 
adjusted  and  satisfied  between  the  assignor  and  the 
defendants. 

In  Barrow  v.  Rhinelander  (1  Johns.  Ch.  R.  650;  Same 
case  in  error,  17  Johns.  B.  538),  Chancellor  Kent  held 
that  stating  an  account  did  not  preclude  a  party  who  had 
been  the  victim  of  a  usurer  from  obtaining  relief  in  chan- 
cery against  the  usury.  The  same  doctrine  has  been  asserted 
in  other  cases.  (2  Johns.  Ch.  R  19i;  1  Ves.  Sr.  317; 
Bullock  V.  Boyd^UotL  294;  Philips  v.  Belden,  2  Edw. 
1.)  I  do  not  intend  to  disturb  these  cases.  If  the  usury 
laws  are  to  be  enforced  so  as  to  prevent  usury,  they  must 
not  leave  a  door  open  through  which  the  usurer  can  insert 
his  finger;  if  an  opening  is  left  he  will  soon  have  bis  whole 
body  through.  If  stating  an  account  will  prevent  investi- 
gation into  a  usurious  transaction,  all  dealings  into  which 
usury  enters  will  soon  take  the  form  of  slated  accounts, 
and  the  law  be  made  a  shield,  instead  of  a  sword,  against 
violators  of  this  wholesome  and  necessary  law. 
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If  E.  F.  B.  were  the  party  plaintiff;  I  should  hold  him 
entitled  to  repudiate  this  settled  account,  and  to  resist  the 
set-off  of  the  note.  Bat,  so  far  from  manifesting  any  desire 
to  take  advantage  of  the  usury,  he  has  permitted  the 
account  into  which  this  usurious  item  enters  to  become 
stated,  and  then  assigns  to  the  plaintiff.  The  latter  must 
take  the  claim,  subject  to  the  rights  of  the  defendants,  to 
rest  upon  the  account  as  stated. 

Usury  is  a  defense  personal  to  the  party  known  as  the 
borrower.  He  cannot  transfer  to  another  the  right  he  has 
to  allege  and  prove  a  demand  to  be  usurious. 

The  only  way  a  third  person  can  avail  himself  of  usury 
is  by'  purchasing  property  charged  with  a  lien  or  incum* 
brance  which  is  usurious,  and  then  only  in  protection  of 
his  title.  On  the  facts  in  this  case  £.  7.  B.  might,  by  bill 
in  equity,  have  asserted  the  usury  in  this  note,  and  defeated 
it  as  a  set-off,  notwithstanding  the  account  between  him 
and  the  defendants  had  become  a  stated  account;  but  while 
it  stood  as  a  stated  account  as  between  him  and  the  defend* 
ants,  the  assignee  was  concluded  by  it,  and  could  not 
assail  it  successfully  so  as  to  let  in  the  defense  of  usury. 

The  appellant  has  not  alluded,  in  his  points,  to  the 
charge  of  the  court  in  regard  to  the  mistake  of  $100  in  the 
defendants'  account,  which  they  were  permitted  ou  the 
trial  to  rectify  as  against  the  plaintiff;  and  hence  I  presume 
he  has  become  satisfied  that  the  ruling  was  right.  If  the 
point  was  raised,  it  would  be  unavailing,  as  there  can  be 
no  doubt  but  thatsitch  mistake  could  be  corrected  between 
the  original  parties,  and  the  plaintiff  could  recover  no 
more  than  his  assignor  was  legally  entitled  to  recover  from 
the  defendants. 

The  judgment  should  be  affirmed,  with  costs. 

Wmqht,  J.  The  questions  arise  upon  the  charge  of  the 
court;  and,  to  have  a  right  understanding  of  them,  it  will 
be  necessary  to  see  what  the  case  was.    The  plaintiff 
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claimed,  as  assignee  of  E.  F.  Bullard,  to  recpver  of  the 
defendants,  as  partners,  the  sum  of  $104.18,  as  the  balance 
of  accounts  between  E.  F.  Bullard  and  the  defendants. 
The  substance  of  the  arrangement  between  the  defendants 
and  Bullard,  out  of  which  the  account  arose,  was,  that  he 
should,  from  time  to  time,  let  the  defendants  have  money, 
and  they  were  to  receive  and  pay  his  drafts  and  orders 
when  presented.  In  the  fall  of  1856,  E.  F.  Bullai'd  stated 
the  account  between  the  parties,  making  the  sum  of  $109.11 
as  the  balance  due  to  him.  The  account,-  as  thus  made  up, 
was  presented  to  the  defendants,  and  payment  of  the  bal« 
ance  demanded;  but  not  being  paid,  it  was  assigned  by  E. 
F.  Bullard  in  March,  1857,  to  the  plaintiff.  The  complaint 
admitted  that  the  defendants  had  froni  time  to  time  made 
payments  to  E.  F.  Bullard,  leaving  the  sum  of  $104.18  due 
him  on  the  1st  December,  1856,  for  which  amount  judg- 
ment was  demanded.  In  the  account  as  stated  by  the  plain- 
tiff's assignor,  among  other  items  therein  allowed  to  the 
defendants  as  payments,  was  a  $75  note  made  by  Bullard, 
payable  to  the  order  of  one  Harrington,  which  was  paid  by 
the  defendants.  It  appears  in  evidence  that  about  a  week 
after  the  date  of  the  note,  which  had  ninety  days  to  run, 
Harrington  came  to  the  defendants'  store,  and  wanted  to 
get  the  money  on  it.  The  defendants'  objected  to  paying 
it  then,  saying  that  money  was  worth  more  than  the  interest 
to  them;  but  Harrington  finally  agreed  to  take  $70  for  it, 
and  they  paid  him  that  amount.  Through  mistake  in  the 
account  stated  by  E.  F.  Bullard,  no  credit  was  given  to  the 
defendants  for  $100  paid  to  S.  6.  Perkins,  on  the  26th 
September,  1854,  on  BuUard's  order.  Allowing  the  Har- 
rington note  as  a  payment,  and  also  the  $100  paid  to  Per- 
kins and  omitted  to  be  credited,  it  would  leave  nothing 
due  to  the  plaintiff.  The  court  charged  the  jury,  among 
other  things,  that  if  the  $75  note  was  usurious,  yet  if  the 
maker  had  stated  the  account  including  it,  and  thereby 
admitted  the  correctness  of  the  charge,  the  plaintiff,  claim- 
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iDg  as  assignee  of  the  maker,  cannot  set  up  the  defense  of 
usury.  To  this  proposition  there  was  an  exception.  The 
court  further  charged,  that  if  the  jury  were  satisfied  from 
the  eviden<%  that  the  $100  claimed  to  have  been  paid  by 
the  defendants  to  Perkins,  September  26, 1854,  was  actually 
paid  under  authority  from  E.  F.  Bullard,  and  was  omitted 
in  the  account  through  mistake,  they  would  haye  the  right 
to  allow  it  to  the  defendants  as  a  credit  in  the  account 
between  the  defendants  and  E.  F.  Bullard;  to  which  the 
plaintiff  excepted,  and  requested  the  court  to  charge  that, 
under  the  facts  of  this  case,  the  defendants  were  estopped 
from  setting  up  said  $100  mistake  against  the  plaintiff  in 
this  action,  which  was  refused* 

JTone  of  the  exceptions  are  now  insisted  on,  except  the 
first;- and  that,  I  think;,  is  not  tenable.  If  the  note  for  $75, 
made  by  E.  F.  Bullard  and  payable  to  Harrington  at  the 
defendants'  store,  was  tainted  with  usury,  the  plaintiff  is 
not  in  a  condition  to  set  up  the  usury  in  avoidance  of  so 
much  of  the  account  stated  by  his  assignor.  Whether 
there  was  usury  in  the  transaction  depended  upon  Bullard's 
testimony,  who  stated  that  the  money  was  loaned  by  him 
to  Harrington,  for  the  accommodation  of  the  latter.  If  so, 
the  discounting  of  it  by  the  defendants,  for  $70,  was 
usurious.  On  the  contrary,  if  it  was  not  an  accommodation 
note,  but  belonged  to  the  payee,  and  was  gtven  for  a  debt 
of  the  maker,  there  was  no  usury  in  its  inception,  and  the 
defendants  were  at  liberty  to  purchase  it  from  Hairington 
for  $70,  or  any  other  sum  that  they  agreed  upon.  Con- 
ceding,  however,  that  it  was  a  usurious  loan,  and  might 
have  been  avoided  by  E.  F.  Bullard,  the  borrower,  the 
plaintiff,  under  the  circumstances  of  this  case,  cannot  inter- 
pose  the  statute  against  usury,  in  his  behalf.  Bullard,  in 
December,  1856,  stated  an  acount  with  the  defendants,  in 
-which  was  included  the  $75  note  in  question,  and  admitted 
it  as  an  offset  against  a  corresponding  amount  in  his  favor, 
and  cancelled  the  one  in  payment  of  the  other.    The  bal< 
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lUice  claimed  aa  due  to  him  was  $109.11,  over  and  above 
all  the  items  ho  had  allowed  as  payments;  and  this  accomit 
as  stated  by  him,  Bullard  himself  testified,  was  the  one  he 
assigned  to  the  plaintiff.  The  plaintiff  broaght  his  action 
to  recover  this  balance,  claimed  to  be  due  from  the  defend- 
ants to  his  assignor  upon  such  accounting.  On  the  trial, 
lie  attempts  to  impeach,  on  the  ground  of  usury,  one  of  the 
items  on  the  credit  side  of  the  account  which  his  assignor 
had  allowed  as  a  payment,  and  struck  the  balance  accord- 
ingly. This  he  could  not  do.  If  there  was  any  usury  in 
the  case,  his  assignor  had  waived  it,  and  when  an  assignor 
waives  the  defense  of  usury  the  assignee  cannot  set  it  up. 
Here  the  assignor  did  not  merely  waive  the  defense  of 
usury,  and  sell  the  account  subject  to  the  items  aHowe^ 
and  admitted  by  him  to  be  proper  ofSsetting  items;  but  the 
pm*chaser  took  it  subject  to  such  items,  and  thereby  bound 
himself  to  allow  and  pay  them.  Again:  in  the  complaint 
the  plaintiff  admitted  the  payments  dlowed  by  his  assignor, 
and  sought  only  to  recover  the  excess  or  balance  claimed 
by  such  assignor  as  being  due  at  the  time  of  the  assign* 
ment.  The  important  issue  raised  by  the  pleadings  was 
the  amount  paid  to  £.  F.  Bullard,  and,  according  to  the 
plaintiff's  own  showing,  one  of  the  payments  made  to  and 
allowed  by  Bullard  was  the  $75  note,  sought  to  be  avoided 
on  the  ground  of  usury.  He  cannot  be  permitted  to  deny 
the  payments  averred  in  his  complaint  (which  includes 
all  fdlowed  by  his  assignor),  nor  question  the  validity  of 
them. 

There  is  another  conclusive  ground  against  the  plaintiff. 
No  one  but  a  party  to  a  usurious  loan,  or  his  heirs,  devisees 
or  personal  representatives,  can  avoid  a  usui'ioua  contract 
on  account  of  usury.  {Post  v.  The  Bank  of  Utica^  7  Hill, 
391;  Restford  v.  Widger,  2  Comst  131.)  Usury  cannot  be 
•et  up  by  a  stranger  to  the  original  transaction.  A  pur- 
chaser from  the  borrower  is  not  included  in  the  t^rqi  bor- 
rower, and  cannot  avoid  a  note  or  mortgage  for  usury. 
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{Schermerhom  v.  Tdlman^  4  Kernan,  127.)  Nor  is  a  right 
of  action  to  avoid  notes  or  contracts,  on  account  of  usury, 
assignable. 

The  judgment  should  be  affirmed. 

All  the  judges  concurring,  judgment  affirmed. 
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Chables  E.  Haley  v.  Justus  E.  Earle. 

The  general  rule  in  actions  for  damages  arising  from  negligenoBi  is  that  the 
defendant's  negligence  malses  him  liable,  unless  the  plaintiff  has  done 
something  to  contribute  to  the  accident.  If  he  has,  then  he  can  not 
recover. 

Although  the  plaintiff  has  been  gnilty  of  negligence,  yet,  if  his  negligence 
had  nothing  to  do  with  the  occurrence,  the  defendant  has  no  right  to  seek 
'  on  that  account  to  excuse  the  negligence  on  his  part  which  caused  the 
ii^ury  to  the  plaintiff. 

Hence,  in  an  action  for  damages  caused  by  a  collision  of  boats,  it  is  not  erro- 
neous for  the  judge  to  charge  that,  although  the  plaintiff's  boat  was  with- 
out a  helmsman,  that  was  a  matter  of  no  consequence,  unless  the  absence 
of  a  helmsman  contributed  to  the  ii^ury. 

The  plaintiff  was  the  owner  of  a  barge,  which  was  towed 
by  the  steamer  Niagara,  on  the  Hudson  river.  The  defend- 
ant was  running  a  steaniboat  called  the  New  Jersey,  which 
boat  came  in  collision  with  the  barge,  in  consequenqe  of 
which  the  barge  was  injured  and  sunk;  At  the  time  of  the 
collision  there  was  no  helmsman  on  the  barge.  There  was 
evidence  upon  the  question  whether  the  accident  was  owing 
to  the  want  of  a  helmsman.  The  court  charged  the  jury 
that  if  both  were  careless,  there  must  be  a  verdict  for  the 
defendant.  ^*That  the  plaintiff's  barge  was  without  a 
helmsman.  This  was  a  matter  of  no  consequence^  vmleas 
the  absence  of  a  helmsman  contributed  to  the  injury.  If  it 
did,  the  plaintiff  could  not  recover."  The  jury  found  for 
the  plaintiff.    The  general  term  affirmed  the  judgment. 

,  for  the  appellant. 


Ira  Hairis^  for  the  respondent 

Ingraham,  J.    The  only  question  in  this  case  is  whether 
the  judge  erred  in  submitting  to  the  jury  the  question 
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whether  the  want  of  a  helmsman  oa  board  of  the  barge 
contributed  to  the  accident,  and  if  not,  that  that  fact  did 
not  prerent  the  plaintiff's  reooTery. 

The  general  rule  in  these  actions  is  that  the  defendant's 
Diligence  makes  him  liable  unless  the  plaintiff  has  done 
something  to  contribute  to  the  accident.  If  so,  then  he 
can  not  recover.  To  this  extent  the  judge  at  the  circuit 
charged  the  jury.  Was  he  in  error  in  adding  the  instruc- 
tion that  if  it  did  not  contribute  to  the  injury  it  was  a  mat- 
ter of  no  consequence? 

There  is  a  class  of  cases  in  which  the  omission  to  do 
some  necessary  act,  or  the  doing  of  some  act  which  is  for- 
bidden, prevents  a  recovery,  although  it  does  not  produce 
the  act  complained  of.  Such  is  the  case  of  an  insurance, 
where  the  breach  of  any  representations  made  to  the 
insured,  or  the  omission  to  do  some  act  required  by  the 
policy,  affects  the  right  of  recovery,  although  the  damage 
did  not  arise  from  such  cause.  But  I  do  not  understand 
that  rule  as  applying  to  cases  of  torts.  If  the  plaintiff,  by 
his  acts,  contributes  to  the  injury,  he  can  not  recover,  irre- 
spective of  the  defendant's  negligence.  But  if  he  does 
nothing,  or  omits  to  do  any  thing  to  cause  the  accident,  he 
is  not  in  fault  and  may  recover,  although  guilty  of  negli- 
gence which  might,  under  other  circumstances,  have  led  to 
the  injury. 

In  Dygert  v.  Bradley  (8  Wend.  469),  a  new  trial  was 
granted  because  the  judge  charged  the  jury  that  the  plain- 
tiff was  bound  to  select  as  a  station  on  the  canal  at  which 
to^stop  his  boat,  a  safe  place  which  would  admit  of  the 
passage  of  boats. 

In  Carroll  v.  The  New  Torh  and  New  Haven  Railroad 
Company  (1  Duer,  571),  this  question  was  examined  at 
length,  and  the  rule  laid  down  *'  that  one  party  can  not 
recover  from  another  damages  for  an  injury,  when  his  own 
negligence  or  wrong  contributed  to  bring  about  the  occur- 
rence, and  that  if  his  own  negligence  or  wrong  did  not 
14 
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contribute  to  produce  the  act  which  caused  the  injury,  the 
party  doing  the  act  is  liable." 

There  can  be  no  reason  for  setting  aside  this  judgment 
for  such  a  cause.  If  the  negligence  of  the  plaintiff  had 
nothing  to  do  with  the  collision,  the  defendant  has  no  right 
to  seek  on  that  account  to  excuse  his  'negligence  which 
caused  the  injury  to  the  plaintiff. 

The  judgment  should  be  affirmed. 

All  the  judges  concurring,  judgment  affirmed. 
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Lawbenck  Brainebd  and  Nelson  C.  Wood,  assignees,  ^a 
V.  Geobge  £.  Dunning  and  J.  S.  Smith. 

A  proyision,  in  an  assignment  of  property  in  trust  for  the  benefit  of  credi- 
tors, directing  the  payment  of  debts  and  liabilities  dae,  or  to  grow  dutj  if 
intended  to  secure  debts  or  claims  not  then  in  existence,  but  which  ar« 
afterwards  to  be  created,  either  by  the  assignor  or  the  assignees,  would  b« 
Yoid. 

But  a  clause  directing  the  payment  of  debts,  bonds,  notes,  bills  and  sums 
of  money  due  and  to  grow  due,  is  not  subject  to  such  a  construction.  It 
applies  only  to  claims  then  in  existence.  Whether  due  or  to  grow  due,  if 
immaterial. 

A  clause  providing  for  the  payment  of  all  debts.  &c.  due  to  the  assignees 
from  the  assignor,  '*  or  for  which  he  is  liable,  or  may  become  liable  to 
them,  Including  notes,  bills  and  drafts  indorsed  and  guarantied  by  them,*' 
&c.,  refers  to  such  notes,  &c.,  on  which  the  assignees  are  indorsers  or 
guarantors,  and  on  which  the  liability  has  not  yet  been  fixed  by  protest— 
eiaims  which  they  may  pay,  or  become  liable  to  pay,  by  reason  of  indorse- 
ments or  other  responsibilities  which  they  have  already  made  or  Incurred 

.  for  the  assignor. 

A  direction  for  the  payment  of  all  debts,  demands  and  sums  of  money  for 
or  upon  which,  or  on  account  of  which  the  assignees,  or  either  of  them, 
have  become  or  may  bt  rendered  liohle,  for  or  on  account  of  the  assignor, 
applies  only  to  poet  debts,  and  not  to  new  ones  to  be  created,  and  vests 
no  discretion  in  the  assignees.  It  only  secures  debts  which  have  been 
assumed,  or  on  which  the  assignees  may  be  rendered  liable. 

If  the  findings  of  a  referee  are  imperfect,  it  is  the  duty  of  the  party  who  Is 
not  satisfied  with  them  to  apply  for  more  specific  findings,  instead  of  seek- 
ing to  avail  himself  of  such  defects.  In  such  cases  the  finding  of  facts 
necessary  to  sustain  the  judgment  will  be  presumed. 

D.  and  S.,  the  plaintiffs  In  an  attachment  suit,  issued  an  execution  therein, 
without  any  directions  to  the  sheriff*  not  to  levy  on  any  particular  pro- 
perty ;  and  were  afterwards  informed  that  the  sheriff  had  levied  on  certain 
lumber  claimed  by  B.  and  W.  as  assignees  of  the  judgment  debtor,  and 
that  a  suit  was  threatened  by  B.  and  W.  The  attorney  of  D.  and  S. 
.refused  to  give  the  sherifl"  directions  not  to  sell  the  lumber.  D.  and  S. 
knew  the  lumber  was. advertised  for  sale  under  the  execution,  and  they 
afterwards  received  the  proceeds  of  the  sale,  in  payment  of  their  execu- 
tion. 

Held,  that  these  facts  would  have  been  on  a  trial  before  a  Jury,  sufficient  to 
submit  to  them  the  question' whether  D.  and  S.  had  not  by  their  acts,  rati- 
fied the  taking  of  the  goods  by  the  sheriff",  and  the  subsequent  sale  of 
them  to  pay  their  claim. 

AU,  also  that  D.  and  S.  having,  with  full  knowledge  of  all  the  facts,  and 
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without  objection,  received  the  proceeds  of  the  lumber  and  applied  them 
to  their  own  use,  this  amounted  to  a  ratification  of  the  levy  made  bj  the 
aheriff,  and  made  them  liable  to  the  real  owner,  for  the  property  so  sold* 

This  action  -was  brougbl  by  the  plaintifib,  assignees  of 
Lawrence  R.  Brainerd,  an  insolvent  debtor,  to  recover  from 
the  defendants  the  value  of  certain  property  assigned  to 
them,  and  which  waa  taken  and  sold  by  the  sheriff  under 
an  attachment  and  execution  issued  upon  a  judgment 
recovered  in  their  favor  against  Leonard  R.  Brainerd.  The 
Qomplaint  charged  the  defendants  with  taking,  carry ing 
away  and  conveiiing  to  their  use  the  property.  The  defend- 
ants answered  by  a  general  denial,  and  a  justification  of 
taking  the  property  of  Iiawrence  R.  Brainerd,  under  the 
attachment  and  sale  under  the  execution,  and  they  averred 
that  they  gave  no  directions  to  the  sheriff  in  attaching  or 
selling  the  property.  It  appeared  on  the  trial,  and  the 
referee  so  found,  that  an  attachment  in  favor  of  the  Bank 
of  Malono  was  issued  on  the  3d  October,  1857,  under  which 
the  propei'ty  in  question  was  attached  by  the  sheriff  on  the 
5th  October,  1857,  the  property  then  being  at  Champlain 
jElapids.  That  on  the  6th  October,  1857,  Brainerd  made 
an  assignment  of  all  his  property  to  the  plaintiffs,  for  the 
benefit  of  his  creditors.  The  assigned  pi*opei*ty  was  partly 
real  and  partly  personal,  and  located  in  various  places  in 
this  State  and  elsewhere.  T6e  assignees,  on  receiving  the 
assignment,  proceeded  at  once  to  take  possession  of  tho 
assigned  property,  and  make  the  inyentaries.  This  occu- 
pied several  days.  Prior  to  the  assignment  being  execu- 
ted, an  agreement  was  made  with  the  bank,  that  they  would 
abandon  their  attachment  if  an  assignment  was  made  pre- 
fering  the  debt  due  to  the  bank.  The  sheriff  was  informed 
of  this  by  the  attorney  for  the  bank  on  the  12th  October, 
and  was  informed  of  tb^  same  agreement  by  the  assigneea 
un  the  6th  October. 

On  the  6th  of  October  an  attachment  was  issued  in  the 
action  in  favor  of  the  defendants,  which  was  delivered  to 
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tiie  sheriff  that  evenmg,  at  a  plaoe  some  distance  from 
iHiere  the  goods  were«  The  sheriff  immediately  annexed 
to  the  attachment  a  list  of  the  goods  attax^hed  pi^vionsly 
at  Champlain  Rapids,  under  the  attachment  in  favor  of  the 
bank,  on  the  7th  of  October.  The  'sheriff  went  to  Cham- 
plain  Rapids  and  looked  over  the  property.  He  after- 
wards informed  the  defendants  he  had  taken  the  lamber 
on  their  attachment.  A  judgment  was  afterwards  obtained 
in  that  action,  and  an  execution  issued  on  the  10th  of 
November,  1857,  under  which  the  sheriff  sold  the  attached 
property.  The  property  was  bought  by  the  plaintiflElh  who 
paid  for  it  $109,  and  the  sheriff  paid  t^  proceeds  to  the 
attorney.  No  directions  were  given  by  the  defendants 
either  to  seize  the  goods  under  the  attachment  or  to  sell 
tiiem  ander  the  execution,  but  both  defendants  and  their 
attorney  knew  they  had  been  seized  uikler  the  attachment^ 
and  that  the  sheriff  had  advertised  the  lumber  for  sale 
under  the  execution.  The  plaintiffs  gave'  notice  of  their 
<«Iaim  as  assignee,  and  the  sheriff  applied  to  the  defendants 
for  indemnity,  which  they  refused,  and  told  him  to  call  a 
jury.  He  went  on  without  such  jury,  sold  the  property, 
and  paid  over  the  proceeds  to  the  defendants'  attorney, 
who  paid  the  same  to  the  defendants.  The  referee 
found  for  the  plaintifEs,  and  his  judgment  was  affirmed, 
on  appeal. 

'  JL  J.  Parker,  for  the  appellants 

Palmer  d  Armslronff,  for  the  respondents. 

Ingeaham,  J.  Two  questions  have  been  submitted  to  us 
on  this  appeal. 

1.  Whether  the  assignment  under  which  the  plaintiffs 
claim,  is  not  void  for  giving  a  preference  for  debts  for 
which  the  assignor  might  thereafter  become  liable  to  the 
plaintiffs,  or  either  of  them. 


214  Bbainebd  v.  Dunniko.  [Ct.  of  Ap. 

Opinion  of  Inobaham,  J. 

2.  Whether  the  defendants  in  any  way  directed  an  inter- 
ference with)  or  did  any  acts  making  themselves  liable  for 
the  acts  of  the  sheriff  in  selling  the  property  seized  under 
the  attachment. 

(1.)  The  words  of  the  assignment  complained  of  are, 
'*  shall  pay  and  discharge  in  full  all  debts,  bonds,  notes, 
bills  and  sums  of  money,  due  or  to  grow  due  to  the  parties 
of  the  second  part,  or  either  of  them,  from  the  assignor,  or 
for  which  he  is  liable  or  may  become  liable,  including 
notes,  bills  and  drafts  indorsed  and  guaranteed  by  them, 
Ac,  and  all  debts,  demands  and  sums  of  money  for  or 
upon  which  or  on  account  of  which  they,  or  either  of  them, 
have  become  or  may  be  rendered  liable  for  or  on  account 
of  the  party  of  the  first  part."  The  objection  made  to 
this  provision  is  that  it  includes  drafts  and  liabilities  not 
then  in  existence.  If  this  provision  was  intended  to  secure 
debts  or  claims  not  then  in  existence,  but  wliich  were  after- 
wards to  be  created  either  by  the  assignor  or  the  assignee, 
it  would  be  void.  This  was  settled  in  Sheldon  v.  Dodge 
(4  Denio,  217),  where  an  assignment  contained  a  provision 
giving  a  preference  to  debts  which  should  thereafter  become 
pressing,  and  for  which  Dodge  should,  as  surety,  become 
responsible;  and  the  objection  to  it  was  that  the  instru- 
ment reserved  to  the  assignee  the  power  of  declaring 
which  of  the  debts  in  a  certain  class  should  become  pre- 
fcn*ed,  by  agreeing  subsequently  to  become  liable  therefor. 
This  principle  wa8  previously  settled  in  Grover  v.  Wake* 
man  (11  Wend.  187),  viz:  that  the  assignment  must  declare 
who  are  to  be  preferred,  and  a  reservation  of  that  power 
either  to  the  assignor  or  assignee  rendered  it  void.  (See 
also  Bamum  v.  Hempstead,  7  Paige,  568.)  But,  as  is  said 
in  the  latter  case  by  the  Chancellor,  I  do  not  think  that 
this  clause  of  the  assignment  is  subject  to  such  a  construc- 
tion. It  provides  for  the  payment  of  debts,  bonds,  notes, 
bills  and  sums  of  money  due  and  to  grow  due.  This  evi- 
dently applies  only  to  claims  then  in  existence;  whether 
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due  or  to  grow  due  was  immaterial.  It  further  provides 
"  or  for  which  the  assignor  was  liable,  or  may  become  lia- 
ble to  them,  including  notes,  bills  and  drafts  endorsed  by 
them."  This  evidently  referred  to  such  notes,  Ac,  on 
which  the  assignees  were  endorsers  or  guarantors,  and  in 
which  the  liability  had  not  yet  become  fixed  by  protest; 
claims  which  they  might  pay,  or  become  liable  to  pay,  by 
reason  of  endorsements  or  other  responsibilities  which  they 
had  already  made  or  incurred  for  the  assignor.  (Van  Dine 
V.  Will^i,  24  How.  Pr.  R  206.)  The  remaining  part  of 
the  clause  is  still  less  objectionable,  as  it  provides  for  the 
payment  of  all  debts,  demands  and  sums  of  money  for  or 
on  account  of  which  they  have  become  or  may  be  rendered 
liable.  This  clearly  applies  only  to  past  debts,  and  not  to 
new  ones  to  be  created,  and  vesta  no  discretion  in  the 
assignee.  It  only  secures  debts  which  have  been  assumed 
or  on  which  they  may  be  rendered  liable.  The  instrument 
throughout  bears  a  construction  perfectly  consistent  with 
an  honest  intention;  and  as  fraud  is  not  to  be  presumed 
where  the  instrument  is  consistent  with  an  honest  intention, 
I  see  no  reason  for  imputing  a  fraudulent  intent  to  the  par- 
ties in  making  this  assignment. 

I  am  unable  to  find  in  the  case  any  evidence  that  this 
question  was  raised  on  the  trial,  or  submitted  to  the  referee, 
and  there  is  no  finding  by  the  referee  either  of  fact  or  law 
to  which  the  defendants  have  excepted  which  properly 
raises  this  question.  Even  if  there  were  doubts  as  to  the 
assignment,  I  think  the  objection  should  have  been  taken 
below,  to  make  it  available  in  this  court. 

(2.)  The  other  ground  of  appeal  is  that  there  are  no 
facts  in  evidence  to  make  the  defendants  liable  for  the  levy 
made  by  the  sheriff,  if  such  levy  was  upon  property  belong- 
ing to  the  plaJntifl^. 

The  referee  held  the  defendants  liable  for  acts  occurring 
before  the  sale,  as  well  as  the  receipt  of  the  money  after 
the  sale,  with  full  knowledge  of  the  source  from  which  the 
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money  was  obtained.  We  are  asked  by  the  appellants  to 
confine  ourselves  to  the  finding  of  the  referee  in  this  case, 
and  not  to  look  into  the  testimony  to  see  whether  there  is 
enough  to  sustain  it. 

The  report  of  the  referee  is  very  imperfectly  made  up 
if  it  is  intended  as  a  substitute  for  findings  of  fact  or  law. 
But  where  the  findings  are  thus  impeifect,  it  is  the  duty 
of  the  party  who  is  not  satisfied  with  them  to  apply  for 
more  specific  findings,  and  not  seek  to  avail  himself  of  such 
defects^  and  this  court  has  held  that  in  such  cases  the  find- 
ing of  facts  necessary  to  sustain  the  judgment  will  be 
presumed. 

But  I  think  there  is  evidence  enough  in  the  case  to  war* 
rant  the  submission  of  this  question  as  one  of  fact.  The 
defendants  knew  that  the  sheriiF  had  levied  on  property 
claimed  by  the  plaiutifis  as  assignees.  They  knew  that  a 
suit  was  threatened  by  the  assignees*  They  issued  the 
execution  without  any  directions  as  to  this  lumber  which 
the  sheriff  was  by  law  required  to  sell  and  apply  to  the 
Execution,  unless  otherwise  directed.  Their  attorney  refused 
to  give  the  sheriff  directions  not  to  sell  it.  The  defendants 
knew  the  lumber  was  advertised  for  sale  under  the  execu- 
tion, and  afterwai'ds  they  received  the  proceeds  of  the  sale 
in  payment  of  their  execution.  All  these  facts  as  foimd  by 
the  referee  would  have  been,  on  a  trial  before  a  jury,  suffi- 
cient to  submit  to  them  the  question  whether  the  defend* 
ants  had  not,  by  these  acts,  ratified  the  taking  of  the  goods 
by  the  sheriff,  and  the  subsequent  sale  of  them  to  pay  their 
claim.  {Judson  v.  Gook^  11  Barb.  642;  Fox  v.  Jackeo^f 
8  Barb.  357,) 

The  case  of  Wilson  v.  TtwonoHf  et  oL  (6  Manning  &  Gn 
236),  relied  on  by  the  appellants,  was  one  where  the  plaiub- 
tiff  did  no  act  and  was  sought  to  be  charged  by  proof  that 
he  had  said  ho  had  a  claim  on  the  property,  but  nothing 
was  done  to  the  property  by  him  or,  so  far  as  the  case 
shows,  by  the  sherifi^  after  that  declaration.    Without 
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expressing  an  opinion  as  to  the  agreement  of  this  case  with 
some  of  the  decisions  in  this  state  on  that  question,  it  is 
enough  to  say  that  the  present  case  differs  very  materially 
from  the  former,  in  that  the  plaintiffs  in  the  execution,  with 
fall  knowledge  of  all  the  faets,  and  without  objection, 
received  the  proceeds  of  the  property  and  applied  them  to 
their  own  use.  Such  receipt  of  the  proceeds  of  the  sale 
to  their  use  on  the  execution,  with  the  knowledge  they 
possessed,  is  a  ratification  of  the  levy  made  by  the  sheriff, 
and  makes  them  liable  for  the  property  00  sold,  to  the  real 
owner. 

In  Freeman  v.  liitchie  (13  Ad,  &  Ell.,  N.  S.  780),  the 
mere  receipt  of  the  money,  without  knowledge  of  the  ille- 
gal taking,  was  held  to  be  insufficient  to  make  out  a  ratifi- 
cation of  the  seizure;  but  in  that  case  the  court  recognize 
the  distinction  between  the  receipt  of  the  money  with  the 
knowledge  that  a  trespass  had  been  committed,  and  taking 
it  without  such  knowledge.  In  the  former  case  it  might 
amount  to  a  ratification. 

The  judgment  should  be  affiimed. 

Selden,  J.,  also  read  an  opinion  in  favor  of  affirmance; 
and  all  the  other  judges  concurring,  judgment  affirmed.  ' 
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Boss  W.  Wood  and  A.  H.  Grant  v.  Isaac  B.  Welungton 
and  E.  B.  Abbott. 

The  charter  of  the  Atlas  Mutual  Insurance  Gompanj,  granted  in  1848, 
adopted  a  section  of  the  charter  of  the  Atlantic  Insurance  Company, 
granted  in  1842.  Heldf  that  these  acts,  "being  passed  subsequent  to  the 
revised  statutes,  must,  so  far  as  they  prescribe  a  rule  for  the  transfer  of 
paper  held  by  the  company,  different  from  that  declared  by  the  revised 
statutes,  be  deemed  to  overrule  the  former  law. 

The  charter  of  the  Atlas  Mutual  Insurance  Company,  in  regard  to  notes 
received  for  premiums  in  advance,  authorized  the  company  to  negotiate 
them  for  the  purpose  of  paying  claims,  or  otherwise,  in  the  course  of  its 
business.  Heldf  that  a  note  given  for  premiums  on  an  open  policy  of 
insurance  to  the  makers,  and  afterwards  substituted  for  notes  which  had 
been  negotiated  by  the  company  to  the  plaintiffs,  for  the  purpose  of  pay- 
ing claims,  or  otherwise,  m  the  course  of  its  business,  must  be  regarded 
as  a  note  of  the  character  specified  in  the  charter ;  and  that  the  transfer 
thereof  to  the  plaintiffs  by  the  company,  was  lawful,  and  the  title  of  the 
plaintiffs  indisputable. 

Held,  also,  that  if  the  notes  originally  negotiated  were  lawfully  transferred 
to  the  plaintiffs,  the  surrender  of  those  notes,  and  the  substitution  of 
others  in  their  place,  for  the  convenience  and  accommodation  of  the  par- 
ties, was  not  unlawful;  it  being  but  an  exchange  of  securities,  all  of 
which  were  of  a  character  which  made  it  proper,  under  the  charter,  for 
the  company  to  negotiate  them  for  the  purposes  of  its  ordinary  business. 

The  note  sued  on  was  Indorsed  as  follows:    **  Pay for  account  of  the 

Atlas  Mutual  Insurance  Company.  G.  H.  T.,  Secretary."  It  appearing 
that  tlie  object  of  the  indorsement  was  to  pass  an  absolute  title  to  the. 
plaintiffs,  and  that  this  was  the  utual  mode  of  transfer  with  this  company; 
and  the  nature  of  the  transaction  showing  that  the  intention  of  the  parties 
was  to  pass  an  absolute  and  unrestricted  title  to  the  paper;  Held,  that 
the  indorsement,  though  slightly  ambiguous  on  its  face,  was  susceptible 
of  tnat  construction,  and  fairly  indicated  either  that  the  secretary  indorsed 
the  note  for  or  on  account  of  the  company,  or  that  the  plaintiffs,  on 
receiving  the  sum*due  thereon,  were  to  credit  the  same  to  the  account  of 

'  the  company,  as  between  the  transferee  and  such  company. 

Heldf  further,  that  on  such  an  indorsement  the  makers  could  not  reftise 
payment  to  the  holders,  whether  the  name  of  the  payee  in  the  indorse- 
ment remained  in  blankf  Or  was  filled  in  with  the  names  of  the  plaintiffs. 

That  it  was  a  transfer  of  the  title  to  them,  only  to  be  defeated  on  a  prose 
cntion  of  the  note,  by  proof  that  the  plaintiffs  were  not  the  real  partite  ta 
intrrcet. 
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Appeal  by  the  plaintiffs  from  a  Judgment  of  the  General 
Term  of  Superior  Court  of  Nevo  York,  affirming  a 
judgment  of  non-suit  of  the  Special  or  Trial  Term  of 
the  same  court. 

Tms  action  \¥as  brought  against  the  defendants  as  makers 
of  a  pronussory  note  for  $1,400,  dated  November  8,  1855, 
and  payable  eight  months  after  date,  to  the  order  of  the 
Atlas  Mutual  Insurance  Company,  of  which  the  plaintiffs 
claimed  to  be  endorsers  and  holders.  The  note  was  as 
follows: 
"  $1,400.  New  York,  November  8th,  1855. 

"  Eight  months  after  date  we  promise  to  pay  to  the  order 
of  the  Atlas  Mutual  Insurance  Company,  for  value  received, 
fourteen  hundred  dollars,  payable  at  the  National  Bank. 

**  Wellington  &  Abbott." 

The  endorsement  thereon  was  as  follows,  being  made  by 
the  secretary  of  the  Atlas  Mutual  Insurance  Company: 

"  Pay for  account  of  the  Atlas  Mutual  Insurance 

Company.  "  Geo.  H.  Tracy,  Secretary." 

The  grounds  of  the  motion  for  a  non-suit  (which  motion 
was  granted),  were  that  the  endorsement  restricts  the 
plainti^'  title,  and  creates  them  trustees  of  the  note;  and 
also,  that  there  is  no  resolution  of  the  board  of  trustees 
authorizing  the  transfer  or  substitution. 

The  resolution  here  referred  to  does  not  appear  in  the 
case,  but  is  supposed  to  be  that  referred  to  in  the  eighth 
sectioji  of  the  first  article  of  that  title  of  the  revised 
statutes  which  speaks  '*  of  monied  corporations."  (1  Bevised 
Statutes,  591.)    That  section  is  as  follows: 

"  Section  8.  No  conveyance,  assignment  or  transfer  not 
authorized  by  a  previous  resolution  of  its  board  of  dii'ectors 
shalV  be  made  by  any  such  corporation  of  any  of  its  real 
estate,  or  any  of  its  effects^  exceeding  the  value  of  one 
thousand  dollars;  but  this  section  shall  not  apply  to  the 
issuing  of  promissory  notes,  or  other  evidences  of  debt  by 
the  officers  of  the  company  in  the  transaction  of  its  ordi- 
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nary  buein^ss,  nor  to  payments  in  specie  or  other  current, 
money,  or  in  bank  bills,  made  by  such  officers;  nor  shall  it 
be  construed  to  render  void  any  conveyance,  assignment 
or  transfer  in  the  hands  of  a  purchaser  for  a  valuable  con- 
^deration  and  without  notice.'' 

The  plaintiffs  introduced  considerable  additional  evidence 
beyond  proof  of  the  note  and  the  endorsement,  which  it 
is  supposed  was  intended  to  sustain  one  or  more  of  the  fol- 
lowing propositions,  to  wit: 

1.  That  the  validity  of  the  transfer  of  the  note  did  not 
depend  upon  the  section  of  the  revised  statutes  just  quoted, 
but  upon  section  eight  of  the  charter  of  the  Atlas  Insurtinco 
Company.     (Session  Laws  1848,  Ch.  92,  §  8.) 

2.  That  the  transfer  of  the  note  by  the  Atlas  Insurance 
Ompany  to  the  plaintiflfe  was  justified  by  and  in  accord- 
ance with  the  section  of  the  charter  just  referred  to. 

3.  That  the  special  endorsement  of  the  note  above  mea- 
tioned,  was  designed  to  transfer  the  whole  interest  in  the 
note  to  the  plaintiffij,  and  was  effective  for  that  purpose, 
and  was  not  designed  as  a  restrictive  endorsement  for  the 
benefit  of  the  defendants. 

In  support  of  these  propositions,  the  plaintifib  intro- 
duced evidence,  the  substance  of  which  is  hereafter  given. 
The  note  in  question  was  given  to  the  plaintiff  for  premi- 
ums upon  an  open  policy  of  marine  insurance.  It  was 
transferred  to  the  plaintiffs  in  substitution  for  other  notes 
delivered  to  them  as  collateral  security.  On  the  30th  day 
of  July,  1855,  the  Atlas  Insurance  Company  borrowed 
from  the  plaintifi^  their  notes  for  $10,000,  payable  in  four 
months,  which  the  company  used.  The  plaintiffs  claim  that 
this  sum  was  borrowed  to  enable  the  company  to  pay 
marine  losses,  but  this  is  rather  an  inference  from  the  tes- 
timony than  the  result  of  any  direct  proof  in  the  case.  To 
secure  this  indebtedness  to  the  plaintiflfe,  the  company  gave 
them  their  notes  for  a  like  amount  ($10,000),  maturing 
about  the  same  time,  and  secured  the  same  by  the  transfer 
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of  premium  notes  held  by  them,  amonuting  to  the  sum  of 
$12,594.19.  The  notes  thus  loaned  by  the  plaintiilb  to  the 
ecHopany  were  paid  by  the  plaintiUk. 

On  the  27th  day  of  December,  1855,  the  plaintifb  want- 
ing notes  which  they  could  use,  returned  to  the  company 
some  of  the  notes  originally  receired  by  them  as  collateral 
security,  and  others  to  the  amount  of  $4,354.50  were  sub- 
stituted in  their  place.  Among  those  thus  substituted  was 
the  note  in  suit  There  was  no  resolution  of  the  board  of 
trustees  on  the  minutes  in  regard  to  this  transaction.  The 
secretary  thought  there  was  a  resolution  of  the  finance 
committee,  and  that  they  arranged  the  original  transaction 
or  sanctioned  it  before  it  was  done,  and  that  most  of  the 
trustees  were  aware  of  it,  and  approved  it.  None  of  them 
ever  disapproved  of  it.  The  substitution  was  made  by  the 
direction  of  the  president  and  vice  president  of  the  com- 
pany. 

There  was  some  evidence  in  regard  to  the  pecuniary  con- 
dition of  the  company  at  the  time  of  these  transactions, 
but  the  inference  from  the  evidence  on  the  whole  is,  that 
they  were  embarrassed  rather  than  insolvent,  and  that  they 
did  not  fail  until  an  injunction  was  served  on  them,  in 
March,  1856. 

The  following  papers  were  read  in  evidence,  as  bearing 
upon  the  authority  for  and  the  mode  of  transfer  of  the  note 
in  suit: 

The  charter  of  the  company  (Sess.  Laws  1843,  ch.  99, 
§  8)  makes  section  12  of  the  charter  of  the  Atlantic  Insur- 
ance Company  a  part  of  its  charter,  and  that  section  is  as 
follows  (Laws  1842,  ch.  217,  §  12): 

^'  The  company,  for  the  better  security  of  its  dealers, 
may  receive  notes  for  premiums  in  advance,  of  persona 
intending  to  receive  its  policies,  and  may  negotiate  such 
notes  for  the  purpose  of  paying  claims  or  otherwise,  in  the 
course  of  its  business;  and  on  such  portions  of  said  notes 
as  may  exceed  the  amounts  of  premiums  paid  by  the 
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respective  signers  thereof,  at  the  successive  periods  when 
the  company  shall  make  up  its  annual  statement,  as  herein- 
after provided  for,  and  on  new  notes  taken  in  advance  there- 
/tfter,  a  compensation  to  the  signers  thereof,  at  a  rate  to  be 
determined  by  the  trustees,  but  not  exeeeding  five  per  cent, 
per  annam,  may  be  allowed  and  paid  from  time  to  time." 

Under  this  provision  there  was  a  by-law  of  the  company, 
as  follows: 

•*  The  iDresident  or  vice-president,  with  the  advice  and 
consent  of  the  finance  committee,  or  a  majority  of  them, 
shall  have  authority  to  assign,  transfer,  or  otherwise  validly 
dispose  of  any  bond  and  mortgages,  stocks,  bills  recivable 
or  any  assets  of  the  same,  in  order  to  convert  the  same  into 
money,  or  to  secure  the  repayment  of  money  borrowed 
by  the  company  through  them,  the  payment  of  losses,  or 
other  purposes  that  shall  have  been  sanctioned  by  the 
finance  committee." 

On  the  30th.  October,  1855,  the  board  of  directors  also 
adopted  a  resolution,  which  was  in  force  when  the  plaintiflb 
surrendered  their  notes  and  received  the  note  in  suit,  as 
follows: 

^^  Resolved^  That  any  arrangement  made  by  the  finance 
committee,  in  paying  or  arranging  for  funds  to  pay  the 
pressing  liabilities  of  the  company,  and  to  sustain  the 
institution  until  other  means  can  be  provided,  if  they  shall 
make  themselves  or  their  friends  personally  liable,  the 
same  shall  be  considered  and  treated  as  confidential,  in  any 
event  equal  in  all  respects  to  the  amount  of  $40,000  already 
subscribed  by  the  friends  of  the  company  for  its  relief." 

The  secretary  testified  that  the  note  in  suit  was  trans- 
ferred and  endorsed  in  the  usual  way,  and  that  the  com- 
pany had  transferred  and  endorsed  the  notes  held  by  them 
in  this  way,  to  a  large  amount 

W.  Curtis  JNbyeSj  for  the  appellants. 
Gilbert  Dean^  for  the  respondents. 
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HoGEBOOM,  J.  It  is  fair  to  presume  that  the  court 
granted  the  motion  for  a  non-suit  on  the  grounds  presented 
there  and  htre  by  the  counsel  for  the  defendants,  and  stated 
in  the  case;  and  I  shall  therefore  limit  myself  to  the  dis- 
cussion of  the  two  propositions  embraced  in  that  motion. 

If  this  case  is  governed  by  the  eighth  section  of  the  first 
article  of  the  title  of  the  revised  statutes  which  relates  to 
"  moneyed  corporations  "  (1  Bev.  Stat  591),  it  is  not  neces- 
sary to  decide  whether  the  plaintiffi  were  properly  non- 
suited. There  was  no  previous  resolution  of  the  board  of 
directors,  authorizing  the  transfer  of  the  note  in  question; 
nor  were  the  plaintiffs  purchasers  of  the  paper  for  a  valu-. 
able  corsideration  without  notice,  within  the  exception  to 
the  general  effect  of  that  section.  As  the  plaintiffs  dealt 
directly  with  the  Atlas  Insurance  Company,  and  not  with 
a  supposed  bona  fide  holder  of  their  paper,  they  are  charge- 
able with  knowledge  of  the  statutory  prohibition  in  ques- 
tion avoiding  a  transfer  not  sanctioned  by  a  previous 
resolution  of  the  board,  and  are  not  within  the  protection 
of  that  class  of  dealers  who  purchase  bona  fide  from  those 
presumed  to  have  a  good  title  to  the  paper  which  they  sell. 

But  I  think  this  case  must  rest  on  the  charter  of  the 
company,  granted  in  1843,  which  adopts  a  section  of  the 
charter  of  the  Atlantic  Insurance  Company,  granted  in 
1842.  (Laws  of  1843,  Ch.  92,  §  8;  Laws  of  1842,  Ch. 
217,  ^  12.)  These  acts  were  passed  subsequent  to  the  ^ 
revised  statutes,  aad  so  far  as  they  prescribe  a  rule  for  the 
transfer  of  paper  held  by  the  company,  different  from  that 
declared  by  the  revised  statutes,  they  must  be  deemed  to 
overrule  the  former  law.  This  was  distinctly  held  in  a 
case  in  this  respect  precisely  similar — ^that  of  Howland  v. 
Myer  (3  Comst.  290.) 

Nor  is  ttus  in  conflict  with  the  decision  of  this  court  in 
Hoxighton  v.  McAuliffe  and  othei*8^  in  December,  1863. 
There  was  nothing  in  the  latter  case  to  show  that  there  was 
any  provision  in  the  charter  of  that  insurance  company 
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which  conflicted  with  the  rule  liiid  down  in  the  rerised 
statutes;  and  the  latter  were  therefore  properly  held  to  be 
applicable. 

We  must,  thereforei  examine  the  case  with  i-eferencc  to 
the  charter  of  the  Atlss  Insorajaoe  Company.  That  char- 
ter, in  regard  to  notes  received  for  premiums  in  advance, 
authorized  the  company  to  negotiate  them  ifor  the  purpose 
of  paying  claims,  or  otherwise,  in  the  course  of  its  busi- 
ness. The  note  in  question  must  be  regarded  as  a  note  of 
that  character.  It  expressly  appears  that  the  note  was 
given  for  premiums,  on  an  open  policy  of  marine  insurance, 
4md  it  could  not' well  be,  therefore^  a  note  of  any  other 
description  than  those  mentioned  in  the  charter.  I  think 
we  must  also  assume  that  the  inytea  for  which  it,  with 
others,  was  substituted,  in  December,  1855,  were  nego- 
tiated for  the  purpose  of  paying  claims,  or  otherwise,  in 
the  course  of  its  business*  The  purpose  of  the  neffotiaticn 
of  the  notes  is  not  very  distinctly  stated,  but  taking  the 
presumptions  of  law  and  the  fiur  inferences  from  the  facts 
proved,  we  are  authorized  to  conclude  that  they  were  nego- 
^ted  in  the  course  of  its  business — ^its  lawful  business. 
Jf  the  notes  oi*iginaUy  negotiated  were  thus  lawfully  trans- 
ferred to  the  plaintiflb,  I  do  not  see  that  the  surrender  of 
those  and  the  substitution  in  their  place  of  others  (including 
the  note  in  suit)  for  the  convenience  and  accommodation  of 
the  parties,  can  be  unlawful.  It  was  but  an  exchange  of 
security,  all  of  which,  as  well  those  originally  taken  as 
those  subsequently  substituted,  were,  so  far  as  we  can  disk 
cover,  of  a  character  which  made  it  proper,  under  the  sec- 
tion in  question,  for  the  company  to  negotiate  them  for  the 
purposes  of  its  ordinary  business.  In  I'egard  to  all  those 
matters,  as  to  the  notes  being  taken  for  premiums  in 
advance  or  to  their  being  negotiated  for  a  purpose  autho- 
rized by  the  charter,  inasmuch  as  no  objection  was  made 
to  them  on  the  trial  in  these  respects,  we  are  authorized 
to  assume  that  they  came  directly  within  the  scop6  of  the 
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section  under  consideration.  So  regarded,  their  transfer 
was  lawful,  and  the  title  of  the  plaintiffs  thereto  indisputa- 
ble, within  the  case  of  Howltmd  v.  Myer  (3  Comst  890), 
and  if  the  court  below  non-suited  the  plaintiffs  on  this 
ground,  I  think  it  must  have  been  from  inadyerteuce,  in 
not  considering  tho  case  last  referred  to  in  connection  with 
the  provisions  of  the  present  ohailer. 

The  mode  of  endorsement  is  supposed  also  to  present  an 
iufuperable  difficulty  in  the  way  of  the  transfer  of  the 
legal  title  to  the  paper  to  the  plaintiffs.  It  is  sufficiently 
clear  that  the  object  of  the  endorsement  was  to  pass  an 
absolute  title  to  the  plaintiffii.  The  secretary  states  that 
this  was  the  ugual  mode  of  transfer,  and  that  notes  to  a 
large  anuntni  have  been  thus  transferred  by  the  company; 
The  nature  of  the  traiisaction  detailed  in  the  evidence,  also 
shows  that  the  intention  of  the  parties  was  to  pass  an  abso* 
lute  and  unrestricted  title  to  the  paper.  The  endorsement 
itself,  though  slightly  ambiguous  on  its  face,  is  susceptible 
of  that  construction,  and  fairly  indicates  cither  that  the 
secretary  endorsed  the  note  for  or  on  account  of  the  company, 
or  what  is  more  probable,  that  the  plaintiffs  on  receiving 
the  sum  due  thereon,  were  to  credit  the  same  to  the  account 
of  the  company,  as  between  the  transferee  and  such  company. 

In  this  case  no  question  is  made  as  to  the  intention  of 
the  transfer  between  the  company  and  tho  plaintiff.  And 
on  the  facts  shown,  I  think  the  company  could  not  be  heard 
to  dispute  the  plaintiffs'  title.  Clearly  the  defendants  on 
such  an  endorsement,  could  not  refuse  payment  to  the 
plaintiflb,  whether  the  name  of  the  payee  in  tho  endorse* 
ment  remained  in  blanks  or  was  filled  in  with  the  names 
of  the  plaintifs.  It  was,  I  think,  a  transfer  of  the  title  to^ 
them  only  to  be  defeated,  on  a  prosecution  of  the  note,  by 
proof  that  the  plaintiffs  were  not  the  real  parties  in  inieresi. 

The  judgment  should  be  reversed^  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

All  the  judges  concurring,  judgment  reversed 

15 
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Hazard,  impleaded,  &c. 

Where  M.  H.,  the  endorser  of  a  note,  wrote  his  name  in  the  usual  manner, 
and  in  good  faith,  in  making  the  indorsement,  using  the  initial  only  for 
his  christian  name,  but  it  was  written  in  such  a  manner  that  a  person  not 
acquainted  with  the  endorser's  christian  name  would  read  it  A.  G.  instead 
of  M.,  and  the  notary  who  protested  the  note  read  it  A.  G.  and  addressed 
the  notice  of  protest  to  A.  G.  H.;  Held,  that  the  mistake  in  addres^g 
the  notice  was  directly  attributable  to  the  manner  and  form  of  the 
endorser's  hand  writing  in  making  the  endorsement ;  that  the  notice  sent 
was -a  good  notice,  in  law,  to  the  endorser,  and  that  he  could  not  make 
the  mistake  which  he  had  thus  occasioned  available,  to  shield  himself 
from  liability. 

And  the  notice  having  actually  come  to  the  endorser,  though  after  a  delay 
of  several  days;  Hild,  that  it  was  a  good  notice  to  charge  him,  notwith- 
standing; the  delay  and  the  erroneous  address. 

Reasonable  diligence  is  all  that  is  required,  in  any  case;  and  where  a  plahi* 
tiff  acts  upon  what  the  defendant  appears  to  have  written  plainly  upon 
the  instrument,  that  is  reasonable  diligence,  and  he  is  not  bound,  aa 
between  them,  to  go  beyond  that,  and  make  inquiries. 

It  is  not  necessary  to  an  equitable  estoppel  that  the  party  should  design  to 
mislead.  If  his  act  was  calculated  to  mislead,  and  actually  has  misled, 
another  acting  upon  it  in  good  faith,  and  exercising  reasonable  care  and 
diligence  under  all  the  circumstances,  that  is  enough. 

Appeal  from  an  order  of  the  General  Teiin  of  the  Superior 
Court  of  the  city  of  BvffalOy  reversing  a  judffment  of  the 
Special  Term  and  granting  a  new  trial. 

The  action  was  brought  against  the  defendants  as  makers 
and  endorsers  of  a  promissory  note,  dated  the  13th  of 
July,  1857,  made  by  the  firm  of  Williams,  Tanner  k  Co., 
payable  to  the  order  of  the  defendant  Williiuns,  and 
endorsed  by  him  and  also  by  the  defendant  Hazard,  for 
$2,000,  payable  at  the  Metropolitan  Bank  in  the  city  of 
Kew  York,  sixty  days  from  the  date  thereof.  The  defend- 
ant  Hazard  endorsed  the  note  by  writing  <<M.  Hazard," 
instead  of  his  full  name.  The  note  was  protested  for  non- 
payment. The  notice  of  protest  was  addressed  to  "A.  C* 
Hazard,  Buffalo,"  which  was  the  place  of  the  defendant's- 
residence,  and  was  duly  mailed.     On  the  2l8t  of  Septem- 
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ber,  1857,  the  notice  was  taken  from  the  post-office  in  Buf- 
£do  by  one  6.  S.  Hazard,  who  retained  it  until  the  23d 
of  the  same  month,  when  he  delivered  it  to  the  defendant. 
G.  S.  Hazai'd  had  no  connection  whatever  with  the  defend- 
ant. The  cause  was  tried  before  the  court  without  a  jury, 
who  found  as  facts  from  the  evidence  that  the  defendant's 
initial  in  the  endorsement  was  so  written  that  a  person  not 
acquainted  with  his  christian  name,  aud  who  did  not  know 
that  the  defendant  endorsed  the  note,  would  read  it  A.  C 
and  not  M.;  and  that  the  notary  who  protested  the  note 
read  it  A.  C;  and  decided  as  matter  of  law  that  the  note 
was  proi^erly  protested,  aud  gave  judgment  against  the 
defendant  as  endorser.  The  defendant  appealed  to  the 
general  term  of  said  court,  where  the  judgment  of  the 
special  term  was  reversed  and  a  new  trial  ordered.  The 
plaintiff  thei^upon  appealed  to  this  court  from  the  order 
of  revei*8al,  and  stipulated  that  if  said  order  should  be 
affirmed,  judgment  absolute  should  be  rendered  in  the 
defendant's  favor. 

JZ  W.  Rogers^  for  the  appellant 

G.  B.  Hibbardy  for  the  respondent. 

Johnson,  J.  It  is  to  be  presumed  that  the  defendant, 
when  he  endorsed  the  note  in  question,  knew  when  it  was 
payable,  and  that  if  it  was  not  paid  at  maturity,  demand 
of  payment  and  notice  of  protest  might  then  be  made  by 
some  official  person,  who  was  neither  acquainted  with  him 
personally,  nor  with  his  signature  or  his  manner  of  making 
it  The  finding  by  the  court  assumes  that  the  defendant 
wrote  his  own  name  in  the  usual  manner,  aud  in  good  faith, 
in  making  the  endorsement,  using  the  initial  only  for  his 
christian  name;  but  deteimines  that  this  initial  was  written 
in  such  a  manner  that  a  person  not  acquainted  with  the 
defendant's  christian  name,  would  read  it  A.  C.  instead  of 
M.;  and  that  the  notary  who  protested  the  note  read  it  A^ 
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C.  The  mistafce,  thejrefore,  of  addressing  the  notice  of 
protest  to  the  defendant  as  A.  C.  Hazard,  instead  of  M. 
Hazard,  is  directly  attributable  to  the  manner  and  form  of 
the  defendant's  handwriting  in  making  the  endorsement. 
This  raises  the  question  whether  the  notice  thus  addressed 
and  sent  is  not  a  good  notice  in  law  to  the  defendant;  and 
whether  be  can  make  the  mistake  which  he  has  thus 
occasioned  available,  to  shield  himself  from  liability.  I 
have  been  unable  to  find  any  adjudged  case  which  meets 
this  precise  question.  In  principle^  however,  the  case 
falls  directly  within  the  rule  laid  down  by  several  of 
the  elementary  writers  on  the  subject  of  notes  and  bills 
of  exchange;  that  when  thi'ough  an  error  caused  by  the 
iiidistiuctness  of  the  writing,  the  notice  does  not  reach 
the  party  in  season  he  is  not  discliarged.  Thus,  Byles 
on  Biils,  at  page  807,  «ays:  '*lf  the  notice  miscarry 
from  the  indistinctness  of  the  drawei^s  hand-writing  on  the 
bill,  he  will  not  be  dischai^ed.^  Chitty  says:  *^  The  nnV 
direction  by  mistake,  of  a  letter  giving  notice  of  the  dis- 
honor, will  be  no  excuse  for  the  consequent  delay,  unless 
it  were  attributable  to  the  default  of  the  drawer  or  indorser 
himself."  (Chit,  on  Bills,  8  Am.  8  Loud.  ed.  489.)  Parsons 
in  his  recent  work  on  notes  and  bills,  remarking  upon  the 
curious  questions  which  have  arisen  as  to  the  address,  says: 
^*  If,  for  instance,  the  sender  has  iiL  better  means  of  know- 
ing how  to  address  the  drawer  than  by  his  name  as  written 
by  himself  in  the  bill,  and  through  an  error  caused  by  the 
indistinctness  of  the  writing  the  notice  does  not  reach 
the  drawer  in  season,  the  drawer  is  not  discharged."  And 
it  is  added:  **  nor  should  we  say,  although  on  this  point 
we  have  no  authority,  that  the  indorsees  would  be  dis- 
barged,  for  liie  case  seems  to  come  under  the  rule  of 
impossibility,  as  the  holder  has  done  all  he  could  do.''  (1 
Parsons  oa  Notes  and  Bills,  485,  6.)  Byles  and  Parsons 
each  cite  as  authority  the  ease  of  H^wit  v.  Thompson  (1 
Kood  and  Bob.  541.)  That  was  a  nisi  prius  case,  and  the 
ufttke  was  sent  to  the  wrong  person^  and  did  not  reach  the 
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^rmwer  until  too  late.  Tbe  anstake  anxse  from  the  indis- 
tinctness of  the  drawer's  writing  on  the  bilL  The  question^ 
was  submitted  to  the  jury  to  consider  whether  the  plaintiff 
had  been  led  into  tbe  error  through  the  indilstinctness  of 
the  description  which  the  defendant  had  giYen  of  himsiell 
in  the  bill;  and  if  he  had,  they  were  iustruoted  the  defend* 
ant  was  not  discharged.  The  ease  is  not  decisive  or  con- 
trolling as  an  authority;  but  the  principle  seems  te»  b» 
founded  in  tlie  plainest  consicferatioils  of  justice  and  good 
conscience,  that  a  party  should'  he-  bound  by  a  notioe- 
addressed^  in  accordance  with  tbe  dc^seriftion  he  has  given 
of  himself  by  his  own  hand  on  the*  biTl  or  note.  Thd 
defendant  aetuaHy  reeeived  th&  nolice  as  it  was  address^, 
though  not  till  several  dayid  after  k  was*  ^i^,  fuid  wheUb  if 
would  have  been  clearly  too  kte  under  ordinary  circum^ 
stances.  But  the  error  whieh  led  to  the  delay,  and  the* 
misdescriptio(a>  were  botb  eceaaioned  by  tihe  manner  in» 
which  the  defendant  described  honself  in  making  his< 
endorsement. 

It  is  claimed  itt  behalf  of  the  defendant,  that  the  ptain-- 
tiff,  as  holder,  has  been  guilty  of  laches,  and  that  as  to  the 
plaintiff^  there  was  no  necessity  whatever  of  sending  such 
a  notice.  It  h  insisted  that  the  plaintiff  »  presumed  to 
have  known  the  defendant's  christian  name,,  and  should  hal^ 
sent  it  correctly  to^  its  eorres)^»M>dient  in  New  York.  Bbl 
under  the  circumstances  of  this  ease,  it  seems-  to  me  that 
no  want  of  difigence  can  jus€ty  be  imputed  to  the  pliaintiiSl 
Tbe  note  was  sent  to  tbe  place  where  by  its  terms  it  wasr 
payable:  When  default  was  made  by  non-payment,  notioe 
bad  to  be  given  forthwith.  There  was  then-  no  time  fer^ 
inquiry,  nor  did  there  appear  on  the  feoe  of  the  indorse^ 
ment  to  be  any  occasion  to  make  any.  There  did  not 
appear  to  be  any  indistinctness  or  uncertainty  in  respect  t!o 
the  signature.  It  appeared  plainly  to  the  notiary  to  be  the 
initials  of  tw^  ch^istiain  names,  instead  of  one^  and  the 
notice  was  addressed  accordingly.  I  do  not  think,  in  a 
case  like  this,  there  is  any  presumption  of  law,  that  the 
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plaintiff  knew  the  christian  name  of  the  defendant,  or  was 
bound  to  suppose  that  it  was  other  than  what  the  initials 
A.  C.  as  they  appeared  to  others  might  indicate.  To  my 
mind  it  presents  the  simple  case  of  a  mistake  in  an  address 
of  a  notice,  caused  solely  by  .the  manner  in  which  the 
defendant  signed  the  initial  letter  to  his  christian  name, 
and  for  which  no  one  but  himself  is  responsible.  And  as 
the  notice  actually  came  to  him,  I  think  it  was  a  good 
notice  to  charge  him,  notwithstanding  the  delay  and  the 
eiToneous  address  thus  occasioned. 

Seasonable  diligence  is  all  that  is  required  in  anycase; 
and  where  a  plaintiff  acts  upon  what  the  defendant  appears 
to  have  written  plainly  upon  the  instrument,  that  is  reason- 
able diligence,  and  he  is  not  bound,  as  between  them,  to  go 
beyond  that  and  make  inquiries.  In  principle  it  is  some- 
what analogous  to  the  case  of  a  drawer  or  endorser  holding 
himself  out  as  living  at  a  particular  place.  In  such  a  case 
iC  a  notice  is  sent  there  in  consequence,  he  is  estopped  from 
denying  the  validity  of  the  notice,  on  the  ground  that  it 
has  been  sent  to  the  wrong  place.  (1  Parsons  on  Notes  and 
Bills,  .495.) 

In  Xaivrence  v.  Mtller  (16  N.  Y.  R  235),  the  mistake  of  • 
serving  the  notice  upon  another  person  of  the  sgme  name, 
was  not  caused  by  any  act  or  omission  on  the  part  of  the 
endorser.  That  case  is  plainly  distinguishable  from  this, 
iq  that  material  circumstance. 

.  It  is  not  necessary  to  an  equitable  estoppel  that  the  party 
should  design  to  mislead.  If  his  act  was  calculated  to 
mislead,  and  actually  has  misled  another  acting  upon  it  in 
gQod  faith,  and  exercising  reasonable  care  and  diligence 
under  all  the  circumstances,  that  is  enough. 

I  am  of  the  opinion,  therefore,  that  the  order  of  the  gene- 
ral term  should  be  reversed,  and  the  judgment  of  the 
special  term  affirmed. 
•  All  the  judges  concurring,  judgment  affirmed. 
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EuzABBTH  Maot,  adm'x,  Ac,  of  Fbedebigk  H.  Maot  v. 
David  £.  Wheeleb. 

The  sapreme  court  has  the  nndouhted  power  and  right  to  examine  the  erl* 
denee  mi  large,  and  upon  the  whole  case,  including  the  law  and  the  fkcti, 
to  set  aside  a  verdict  and  grant  a  new  trial. 

Thet  court  can,  from  the  CTidence,  reach  different  conclusions  of  fact  from 
those  found  by  the  jury.  In  reviewing  trials,  it  has  power  to  pass  upon 
questions  of  fact  as  well  as  law ;  whilst  the  court  of  appeals  is  confined 
to  the  correction  of  errors  of  law  only. 

Having  no  power  to  review  any  questions  of  fact  determined  in  the  subordi- 
nate  courto,  when  a  new  trial  is  granted  the  court  of  appeals  is  obliged  to 
afiirm  the  order,  if  it  can  stand  consistently  with  any  view  to  be  taken  of 
the  evidence  given  at  the  trial,  where  the  trial  has  been  by  Jury. 

The  legal  and  record  title  does  not  of  itself  decide  the  question  of  liability 
for  supplies  furnished  to  a  registered  vessel.  The  question  i8,.te  whom 
was  the  credit  given;  and  the  law  adjudges  it  to  have  been  given  to  the 
person  in  'actual  possession  of  the  vessel,  who  controls  her  operations^ 
receives  her  freight  and  earnings,  and  directe  her  destination. 

The  defendant  was  the  registered  owner  of  «  vessel,  but  he  held  the  title 
merely  as  trustee  for  P.,  the  real  owner;  and  had  no  interest  in  her  earn- 
ings, which  belonged  tc  P.  or  the  persons  to  whon^  he  transferred  them. 
The  plaintiff  fiimished  a  set  of  sails  for  the  vessel,  upon  the  order  of  P.: 
Bild,  that  a  verdict  for  the  plaintiff  could  only  be  warranted  by  a  finding, 
Ist.  That  the  contract  was  not  made  with,  and  the  credit  given  to,  P. 
exclusively;  2d.  That  the  defendant  was  in  actual  possession  of  the  vessel, 
controlling  her  movemente  and  interested  in  her  voyage,  and  directing 
what  should  be  done  with  her,  in  all  respects  as  her  owner,  when  the  saila 
were  furnished;  or  that  he  expressly  authorized  P.  to  contract  for  the 
same  on  his  responsibility. 

Appeal  from  an  order  of  the  Supreme  Court  granting  a  new 
trial f  with  a  stipulation  for  final  judgment. 

The  action  was  to  recover  for  a  bill  of  sails  furnished  by 
the  plaintiff's  intestate  for  the  bark  Peytona,  of  the  value 
of  1552.23.  The  sails  were  ordered  by  Antonio  Pelletier, 
in  December,  1852,  or  Januaiy,  1853,  and  the  defendant 
claimed,  in  his  answer,  they  were  furnished  on  the  credit 
of  Pelletier,  the  defendant  not  owning  the  vessel  when  they 
were  ordered  and  furnished. 

The  liability  of  the  defendant  was  rested  by  the  court. 
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at  the  trial,  on  two  grounds:  1st.  The  jury  were  instructed 
that  if  the  defendant  was  the  actual  owner  and  in  the  pos- 
session of  and  exercising  the  control  of  the  vessel  when 
the  sails  \vere  furnished,  he  would  be  liable  for  their  ralue; 
and  2d.  He  would  be  also  liable  if  he  expressly  authorized 
Pelletier  to  contract  for  the  sails  on  his  responsibility. 
The  evidence  bearing  on  these  points  wa9  si^bstantially  as 
follows: 

The  vessel  was  bought  by  Pelletier  In  November^  1852. 
On  the  Slst  of  December,  1852,  he  executed  a  bill  of  sale 
of  eight-ninths  of  her  to  the  defendant  This  was  recorded 
on  the  4th  of  January,  1853.  A  bill  of  sale  of  the  other 
ninth  was  executed  to  the  defendant  by  Pelletier's  order, 
by  Babbridge  &  Valentine,  to  whom  it  had  been  previ- 
ously conveyed  by  Pelletier,  dated  January  8,  1858,  and 
recorded  on  the  29th  of  January,  1853.  On  the  28th  of 
Januaiy,  1853,  the  defendant  signed  an  agreement  with 
Babbridge  A  Valentine  to  purchase  of  them  all  stores 
ttecessary  to  fit  out  the  vessel  for  the  voyage.  On  the  4th 
of  February,  1853,  the  defendant  took  the  usual'oath  of 
ownership  of  the  vessel,  at  the  oustom  house.  On  the  8th 
of  February  he  signed  an  agreement  employing  the  master 
of  the  bark.  On  the  28th  of  February,  1853,  the  defend- 
ant  put  in  a  claim,  in  admiralty,  as  the  8ole>  true  and 
bona^de&wner  of  the  Pcytona.  The  evidence  was  all  docu- 
mentary, and  these  were  all  the  facts  tending  to  show  that 
the  defendant  was  in  the  possession  of  the  vessel.  None 
of  the  papers  mention  or  refer  in  terms  to  his  possession, 
and  they  were  all  subsequent  to  the  contract  for  the  sails, 
if  the  defendant's  proof  was  to  be  credited.  On  the  other 
hand  it  was  proved  by  three  witnesses  that  the  defendant's 
actual  relation  to  the  baik  was  as  follows:  Pelletier  owned 
tbe  Peytona,  and  wished  to  make  her  ime  of  a  line  of 
Australian  packeta  Babbri  dge  &  Valentine,  ship  chandlers 
iu  New  York,  made  him  advances  to  enable  him  to  earry 
out  this  design,  and  took  an  absolute  bill  of  sale  of  the 
whole  ship  for  theix  own  security.    Pelletier  quarrelled 
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yriih  them,  and  made  an  arrangement  with  Overman  & 
Grunn,  by  which  the  latter  firm  were  to  lend  him  money 
to  pay  Babbridgo  A  Valentine,  to  advance  what  further 
8ams  should  be  necessary,  and  to  hold  the  title  to  the  ship 
as  collateral  security.  As  they  were  aliens,  the  defendant, 
who  was  a  lawyer,  and  engaged  in  no  commercial  pursuits, 
allowed  the  title  to  be  taken  in  his  name,  merely  as  trustee 
for  them.  Babbridge  A  Valentine  would  uot'  consent  to 
relinquish  their  right  to  supply  stores  for  the  voyage,  and 
retained  one-ninth  of  the  Tessel  as  security  that  Pelletief 
would  buy  of  them;  and  when  it  was  desired  by  Overman 
that  the  defendant  should  hold  title  to  the  whole,  Babbridge 
&  Valentine  took  an  agreement  of  even  date  with  the  bill 
of  sale  to  him,  that  the  stores  slKiuld  be  bought  of  them. 
Pelletier  had  the  entire  management  and  control  of  the 
bark,  employed  her  captain,  and  gave  him  miuute  iustruc* 
tions  in  writing  for  the  Toyage,  purchased  her  stores,  aud 
was  advertised  everywhere  as  her  proprietor.  The  defend- 
ant never  gave  an  order  in  relation  to  her,  never  received 
or  claimed  any  part  of  her  earnings,  never  issued  any 
tickets,  never  saw  the  playitifT's  intestate,  or  knew  of  his 
famishing  sails  until  six  months  after  they  were  delivered. 

The  fact  was  not  disputed  that  Pelletietr  contracted  for 
the  sails.  There  was  evidence  on  the  part  of  the  defendant 
tending  to  show  that  ho  ordered  them  about  the  20th  of 
December,  1852,  and  while  Babbridge  &  Valentine  were  the 
roistered  owners  of  the  vessel.  On  the  contrary,  the  tes- 
timony of  the  plaintiff,  Macy,  tended  to  show  that  they 
were  put  on  the  vessel  about  the  30th  of  January,  1853,^ 
and  had  been  ordei'ed  by  Pelletier  after  the  defendant 
acquired  the  registered  title. 

Affidavits  of  the  plaintiff,  Macy,  were  put  in  evidence, 
sworn  to  respectively  June  30th  and  July  29th,  1853,  in 
which  ho  stated  that  the  sails  were  supplied  on  Pelletier's 
credit,  and  to  be  paid  for  by  his  note  at  six  months.  Simi- 
lar admissions  were  made  to  the  defendant  about  the  30th 
of  July,  185a 
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There  was  no  proof  tending  to  show  an  actual  authority 
to  Pelletier  from  the  defendant,  to  contract  on  his  behalf 
for  the  sails,  unless  it  be  Pelletier's  statement,  as  followa: 
**  It  was  uhderstood  between  Wheeler  and  me  that  I  was 
to  go  on  with  the  vessel  and  get  her  ready  for  sea." 
Directly  afterwards  he  testified:  ♦*  Wheeler  had  no  inte- 
rest in  the  vessel.  •  •  •  I  made  a  contract  with  Macy 
for  the  sails.  •  •  •  I  ^as  to  have  the  profits  of  the 
voyage  when  the  bills  were  settled.  •  •  •  I  was  owner 
at  the  time.  I  had  the  entire  interest  in  the  profits,  and 
the  entire  interest  in  the  vessel.  •  •  •  There  was  no 
arrangement  between  me  and  Wheeler.  As  far  as  I 
knew  Wheeler  merely  held  the  Peytona  in  trust  for  Over- 
man &  Grunn.  I  had  exclusive  possession  of  the  Pey* 
tona  up  to  two  days  before  she  sailed."  On  the  point 
of  authority,  the  defendant  testified  explicitly:  '*I  had 
no  interest  in  the  vessel.  •  •  •  I  had  not  the  posses- 
sion. •  •  •  I  never  authorized  Pelletier  to  order  a 
single  thing." 

When  the  plaintiff  rested  his  case,  the  defendant  moved 
to  dismiss  the  complaint  on  the  grounds:  1st.  Because 
Wheeler,  being  the  mere  registered  owner,  is  not  liable  for 
supplies  furnished  to  his  vessel  simply  on  the  ground  of 
his  registered  ownership.  2d.  There  is  nothing  tending 
to  prove  that  the  sails  were  furnished  on  Wheeler's  credit. 
3d.  Because  Wheeler  was  not  registered  owner  when  the 
sails  were  furnished.  4:th.  Because  there  is  no  proof  that 
the  defendant  was  in  possession  of  the  vessel. 

The  Judge  said  that,  as  the  case  stood,  he  must  grant  the 
motion,  because  there  w^as  no  evidence  to  show  Pelletier's 
authority  to  order  the  sails  in  question.  The  plaintiff  then 
obtained  leave  to  introduce  further  testimony,  and  called 
Pelletier.  After  the  examination  of  Pelletier  the  motion 
was  renewed  on  the  same  grounds,  and  denied,  to  which 
the  defendant  excepted. 

The  judge,  in  his  charge,  submitted  two  questions  to  the 
jury:    1st.  Whether  the  defendant  was  the  actual  owner 
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and  possessor  of  the  vessel,  and  controlled  her  movements, 
directing  what  should  be  done  with  her  in  all  respects  as 
her  owner,  at  the  time  the  sails  were  furnished,  and 
instructed  them  that  if  they  should  so  find,  then  the  sails 
came  to  his  possession,  and  he  would  be  liable  for  their 
value.  To  this  there  was  no  exception.  2d.  Whether  the 
defendant  expressly  authorized  Pelletier  to  contract  with 
the  plaintiff  for  the  sails  on  his  responsibility;  and  if  so, 
then  the  plaintiff  was  entitled  to  their  verdict.  This  was 
not  excepted  to. 

The  jury  found  a  verdict  for  the  plaintiff.  The  supreme 
court,  at  special  term,  denied  the  motion  for  a  new  trial, 
and  on  appeal  to  the  general  term  that  order  was  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

From  the  last  named  order  the  plaintiff's  administratrix 
appealed  to  this  court,  stipulating  that  if  the  order  be 
affirmed,  judgment  absolute  should  be  rendered  against  the 
appellant 

0.  Ni  Black,  foi^tho  plaintiff 

E.  P.  Wheeler,  for  the  defendant. 

Wbight,  J.  The  only  exception  on  the  part  of  the 
defendant  was  to  the  refusal  to  non-suit  at  the  close  of  the 
plaintiff's  evidence.  It  was  not,  perhaps,  error  to  decline 
to  hold,  on  the  proof  then  given,  as  matter  of  law,  that 
the  defendant  had  not  such  a  beneficial  ownership  and  pos- 
session of  the  vessel  at  the  time  the  sails  were  contracted 
for  and  furnished  as  to  render  him  responsible;  or  that  the 
contract  was  made  with,  and  the  credit  given  to,  Pelletier, 
and  not  to  the  defendant;  or  that  Pelletier  had  no  actual 
authority  from  the  defendant  to  contract  on  his  behalf  for 
the  sails.  These  were  questions  of  fact.  If  the  defendant 
was  the  merely  legal  and  registered  owner  of  the  vessel, 
holding  the  title  for  himself  as  security  or  in  trust  for 
others,  and  not  in  point  of  fact'  in  possession  of  and  con- 
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trolling  her,  either  as  to  her  destination  and  employnoent, 
or  the  proceeds  of  it,  he  would  not  be  liable.  The  legal 
and  record  title  does  not  of  itself  decide  the  question  of 
liability  for  supplies  furnished  to  a  roistered  vessel.  The 
question  is,  to  whom  was  the  credit  given;  and  the  law 
adjudges  it  to  have  been  given  to  the  person  in  actual  pos- 
session of  the  vessel,  who  controls  her  operations,  receives 
her  fi*eight  and  earnings,  and  directs  her  destination.  So, 
also,  conceding  the  defendant  to  have  been  in  possession 
and  to  have  sustained  such  a  relation  to  the  vessel  as  owner 
as  to  be  responiHble  for  necessaries  furnished  for  her  use, 
if  the  contract  for  the  sails  was  made  with,  and  the  credit 
given  to,  Pelletier,  there  was  no  foundation  for  the  plain- 
tiff's claioQL  And  again,  it  was  undisputed  that  Pelletier 
ordered  the  sails.  He  was  not  the  master  of  the  vessel, 
and  had  no  implied  authority  as  sueh  to  bind  the  defend- 
ant. He  was  a  witness  for  the  pl^tiff,  and  testified  that 
he  was  the  owner.  He  was  advertised  as  proprietor}  and 
there  was  no  evidence  to  connect  him  with  the  vessel, 
except  as  owner  and  proprietor.  He  was  that  or  nothiing. 
There  was,  therefore,  no  implied  authority  in  him. 

The  further  and  remaining  question  was  whether  Pelle- 
tier  was. expressly  authorized  by  the  defendant  to  contract 
with  the  plaintiff  for  the  sails  on  his  responsibility.  If  he 
was  without  express  authority,  the  defendant  would  not  be 
bound.  Even  though  the  defendant  were  in  possession  of 
the  vessel,  and  actually  received  the  sails  contracted  for  by 
Pelletier  voluntarily,  he  would  not  be  bound  to  aecouni 
for  them  if  there  had  been  no  previous  request  on  his  part. 
The  rendition  of  services  at  the  request  of  one  party,  bene- 
ficial to  another,  without  a  previous  request  from  the  lat- 
ter, does  not  raise  an  implied  promise  on  his  part  to  pay 
for  them. 

It  is  thus  seen  that  the  liability  of  the  defendant  depended 
upon  certain  conclusions  of  fact,  there  being  no  controversy 
as  to  the  law  of  the  case,  at  least  as  far  as  the  rights  of 
the  plaintiff  were  affected.    The  plaintiff  had  a  verdict, 
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which  could  only  hare  been  warranted  bj  a  finding:  Ist. 
That  the  contract  was  not  made  with,  and  the  credit  given 
to,  Pelletier  exclusivelj.  2d.  That  the  defendant  waa  in 
actual  possession  of  the  yessel,  controlling  and  managing 
her  movements,  interested  in  her  voyage,  and  directing 
what  should  be  done  with  her  in  all  respects  as  her 
owner,  when  the  sails  were  famished;  or  that  he  expressly 
authorized  Pelletier  to  contract  for  the  sails  on  his 
responsibility. 

The  supreme  court  had  the  undoubted  power  and  right 
to  examine  the  evidence  at  large,  and  upon  the  whole  casCi 
including  the  law  and  the  facts,  to  set  aside  the  verdict  and 
grant  a  new  trial.  That  court  could,  from  the  evidence, 
Teach  different  conclusions  of  fact  from  those  found  by  th^ 
jury.  In  reviewing  trials,  its  power  is  to  pass  upon  ques^ 
tions  of  fact  as  well  as  law,  whilst  this  court  is  confined  to 
the  correction  of  errors  of  law  only.  Having  no  power  to 
review  any  question  of  fact  determined  in  the  subordinate 
courts,  when  a  new  trial  has  been  granted  we  are  obliged 
to  affirm  the  order  if  it  can  stand  consistently  with  'any 
<new  to  be  taken  of  the  evidence  given  at  the  trial,  where 
it  has  been  by  jury.  {Hoyt  v.  Thompson's  Ex'i\  19  N.  Y. 
Eep.  207;  Sanford  v.  The  Eighth  Avenue  Railroad  Comr 
pany,  23  N.  Y.  Bep.  843.)  We  are  in  this  position  in  the 
present  case.  The  jury  found  certain  facts,  and  predicated 
a  verdict  upon  them.  Upon  an  examination  of  the  evi- 
denee  at  large,  and  upon  the  whole  case,  the  supreme 
eourt  has  ordered  a  new  trial.  It  has  reached  different 
conclusions  of  fact  from  those  found  by  the  jury;  and  an 
examination  of  the  case  shows  that  those  conclusions  are 
not  wholly  unsupported  by  the  evidence.  Indeed,  such 
examination,  instead  of  leading  to  the  conclusion  that  the 
order  granting  a  new  trial  is  not  to  be  justified  by  any 
view  to  be  taken  of  the  proof  given,  plainly  shows  that 
the  plaintiff  established  a  defense  by  the  clear  preponder- 
ance of  testimony.  The  evidence  tended  strongly  to  show 
that  the  plaintiff  contracted  with  Pelletier  for  the  sails, 
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and  upon  his  credit;  that  although  the  defendant  held  the 
legal  title  to  the  vessel,  Pelletier  was  the  equitable  owner, 
in  possession,  controlling  and  managing  her,  directing  her 
destination,  and  having  the  sole  right  to  receive  her  freight 
and  earnings;  and  that  he  ordered  the  sails  on  his  own 
responsibility,  irrespective  of  any  actual  authority  from 
the  defendant.  It  is  enough,  however,^  that  the  supreme 
court  might  have  taken  this  view  of  the  evidence. 

As  we  are  without  power  to  review  questions  of  fact 
determined  in  the  subordinate  courts,  we  have  no  recourse 
but  to  affirm  the  order  granting  a  new  trial.  The  plain- 
tiff, instead  of  appealing  from  the  order  and  stipulating  for 
final  judgment  in  case  it  should  be  affirmed,  ought  to  have 
gone  down  to  another  trial.  But  we  have  no  power  to 
give  the  case  that  direction. 

The  order  granting  a  new  trial  must  be  affirmed,  and 
judgment  absolute  rendered  against  the  appellant. 

MuLLiN,  J.  This  cause  was  tried  by  a  jury,  and  a  ver- 
dict rendered  for  the  plaintiff.  The  defendant's  counsel 
moved,  at  the  special  term,  for  a  new  trial,  which  motion 
was  denied.  On  appeal  to  the  general  term  this  order  was 
reversed,  and  a  new  trial  granted.  It  was  held,  in  San- 
ford  V.  The  Eighth  Avenue  Railroad  Company  (23  N.  Y. 
343),  that  when  the  trial  is  by  jury  we  have  no  power, 
under  the  existing  rules  of  law,  to  review  any  question  of 
fact  determined  in  the  subordinate  courts.  In  this  case, 
therefore,  we  should  be  obliged  to  affirm  the  order 
granting  a  new  trial  if  that  order  could  stand  conjsist- 
©ntly  with  any  view  to  be  taken  of  the  evidence  given  at 
the  trial. 

In  that  case  I  infer  that  no  questions  of  law  were  involved; 
that  the  motion  for  the  new  trial  was  made  on  the  facts 
only.  In  this  case  there  are  questions  of  law  as  well  as  of 
fact,  and  we  must  examine  both  before  we  can  reverse  the 
order  of  the  general  term. 

The  defendant's  counsel  objected  to  evidence  offered  on 
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the  trial  by  the  plaintiff  in  reference  to  the  transactions 
between  Pelletier  and  Babbridge  &  Valentine,  and  between 
Pelletier,  Overman  &  Grunn  and  Wheeler,  and  his  objec- 
tions were  over-ruled  and  the  evidence  was  received.  The 
evidence  was  competent,  and  therefore  properly  admitted. 
The  questions  for  the  jury  to  determine  were,  1st:  Was 
Wheeler  owner  and  in  possession  of  the  vessel  when  the 
order  for  the  sails  was  given  by  Pelletier?  If  he  was 
owner,  then,  2d.  Was  Pelletier  his  agent  in  ordering  the 
property? 

The  defence  denied  even  nominal  ownership  by  the 
defendant  when  the  sails  were  ordered,  but  insisted  that 
Pelletier  was  the  real  owner,  and  the  nominal  title  at  that 
time  was  in  Babbridge  &  Valentine.  And  that  after  the 
defendant  obtained  the  nominal  legal  title.  Overman  & 
Grunn  had  an  inte^'est  in  the  vessel,  and  in  the  liabilities 
existing  against  her.  It  was  impossible  to  ascertain  who 
was  liable  for  supplies,  without  an  inquiry  into  the  transfer 
of  and  dealings  concerning  tke  ship  by  the  several  parties 
connected  therewith.  When  the  facts  were  all  out  it  might 
be  that  many  of  then^were  irrelevant  or  otherwise  incom- 
petent, and  should  have  been  stricken  out.  No  motion  to 
strike  out  was  made,  and  the  defendant  cannot  now  com- 
plain if  such  matters  are  now  found  in  the  case.  It  was 
impossible  when  the  evidence  was  offered,  for  the  court  to 
separate  the  legal  from  the  illegal,  and  it  was  his  duty 
therefore  to  admit  the  whole,  subject  to  the  right  of  the 
counsel  to  move  to  strike  out  that  which  was  illegal. 

The  defendant's  counsel  moved  for  a  nonnsuit,  which 
motion  was  denied.  When  the  plaintiff  rested  the  second 
time  there  was  evidence  sufficient  to  carry  the  case  to  the 
jury.  The  defendant  was  shown  to  be  the  legal  owner; 
he  had  hired  the  captain,  agreed  to  pay  for  supplies,  and 
Pelletier  had  given  evidence  which  might  be  construed  as 
proof  of  authority  from  the  defendant  to  him  to  order  the 
sails  from  the  plaintiff  It  is  true,  much  of  this  evidence 
related  to  a  day  subsequent  to  the  order.    But  the  bill  of 
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sale  of  eight-ninths  of  the  vessel  from  Polletier  to  the 
defendant,  bears  date  the  31st  December,  1852,  while  the 
order  for  the  sails  was  not  given  to  the  plaintiff  until  about 
the  middle  of  January  following.  If  the  plaintiff  was 
found  to  be  owner  from  the  1st  January,  the  other  evidence 
in  the  case  might  jifctify  a  verdict  for  the  plaintiff.  It  is 
sufficient  for  our  present  purpose  that  there  was  some  evi- 
dence tending  to  prove  the  defendant  liable. 

If  I  am  right  in  regard  to  these  legal  questions,  it  follows 
that  the  general  term  must  have  granted  the  new  trial  on 
the  evidence;  and  I  propose  to  inquire  veiy  briefly,  whether 
within  the  rule  laid  down  iaSanfardv^  The  Eighth  Avenue 
Railroad  Company^  cited  supra,  in  any  view  of  the  evi- 
dence the  order  granting  a  new  trial  can  stand. 

While  it  is  true  that  there  is  some  evidence  to  support 
the  ver<iict  of  the  jury,  it  is  equally  true  that  a  verdict 
lor  the  defendant  would  have  been  not  only  justified,  but 
if  rendered,  could  not  have  been  set  aside  as  against  the 
weight  of  evidence,  or  as  unsupported  by  it. 

It  was  indubitably  established  that  Pelletier  was  the  real 
owner  of  the  vessel,  both  before  an[^  after  the  transfer  to 
defendant;  that  the  defendant  had  no  interest  in  his  or  her 
earnings;  and  that  they  belonged  to  Pelletier,  or  those  to 
whom  he  transferred  them.  Under  these  circumstances, 
the  defendant  was  not  liable  for  supplies,  unless  purchMcd 
by  him,  or  by  some  person  authorized  by  him.  (Abbott 
on  Shipping,  32;  Leona^i^  v,  Huntington^  15  J.  R.  298; 
Wendover  v.  Hogfboom,  1  3.  ISi  308;  and  cases  cited  in 
note  to  page  33  of  Abbott  on  Shipping.) 

When  supplies  are  furnished  to  a  ship,  the  person  fur* 
nishing  them  has  three  remedies  to  which  he  may  resort  in 
order  to  collect  the  price.  1*  He  may  enforce  them  against 
the  ship.  2.  Prosecute  the  owner  or  person  in  the  actual 
possession  and  bound  to  furnish  supplies;  and  3.  He  may 
sue  the  person  ordering  them.  If  the  vendor  will  not  adopi 
the  first  of  these  three,  an  action  must  be  brought  against 
a  party  liable  to  him. 
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We  have  seen  that  mere  ownership  alone  does  not  sub- 
ject the  owner  to  liability,  and  for  very  obvious  reasons. 
It  is  competent  for  the  owner  to  charter  the  ship  to  another, 
and  while  the  person  hiring  is  in  possession  and  use  of  the 
vessel  there  would  bo  no  justice  in  subjecting  the  owner 
to  liability.  As  well  might  the  owner  of  a  house  be  liable 
for  repairs  or  supplies  while  it  is  occupied  by  a  tenant. 
{Cutler  V.  Tkurlo,  20  Maine,  217;  Abbott  on  Shipping,  35 
and  note.) 

The  hirer  is  pro  hoc  vice  owner,  and  alone  liable.  (Cases 
cited  supra;  Sherman  v.  Fream^  30  Barb.  478;  8  John. 
Eep.  272.) 

Upon  the  same  principle  it  has  been  held  that  a  purchaser 
of  a  vessel,  after  his  contract  of  purchase,  and  before  the 
title  is  actually  transferred,  is  liable  for  supplies,  if  he  is 
in  possession  of  her  at  the  time,  and  the  person  in  whom 
the  legal  title  is,  is  not  liable.  (Hasaey  v.  Allen^  6  Mass. 
163;  PoHland  Bank  v.  Stvbbs,  id.  422;  Mulden  v.  Whit^ 
cock,  1  Co  wen,  290;  11  Mass.  R  34.) 

The  question  is  then  brought  down  to  this:  Was  the 
defendant  in  the  actual  possession  of  the  vessel  at  the  time 
the  sails  were  ordered;  or  was  Pelletier  his  agent,  and  as 
such,  authorized  to  bind  the  defendant?  If  the  evidence 
does  not  support  either  of  these  propositions,  then  the  new 
trial  was  properly  granted. 

There  is  some  proof  of  possession,  not  of  actual  occupa- 
tion by  the  defendant,  but  of  acts  of  ownership  after  the 
transfer  to  him  by  Babbridge  k  Valentine,  but  none  as 
early  as  the  middle  of  January.  The  agreement  between 
B.  k  y.  and  the  defendant  for  supplies,  bears  date  the  28th 
January,  1853.  The  bargain  with  the  captain  was  on  the 
8th  February.  The  defendant's  claim  to  the  vessel  made 
in  the  United  States  district  court  for  the  southern  district 
of  New  York,  was  sworn  to  on  the  28th  February.  The 
oath  of  ownership  was  taken  on  the  4th  February.  Aside 
from  these  acts,  there  is  no  evidence  that  the  defendant 
had  anything  whatever  to  do  with  the  ship.  The  learned 
16 
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justice  who  tried  this  cause  Instructed  the  jury  that  they 
might  take  these  facts  into  consideration  in  passing  on  the 
question  whether  the  defendant  was  in  the  actual  possession 
of  the  ship.  The  evidence  was  competent  upon  that  ques- 
tion.  But  it  was  met,  and  I  think  overcome  by  the  undis- 
puted evideqce  of  both  the  defendant  and  Pelletier,  that 
the  defendant  was  not  in  possesssion,  and  did  not  control 
the  ship. 

Upon  the  other  proposition,  whether  Pelletier  was 
authorized  to  bind  the  defendant  for  supplies,  I  think  the 
evidence  is  still  more  unsatisfactory.  The  only  evidence 
in  support  of  it,  is  the  statement  of  Pelletier  that  **  after 
this  transfer  (that  of  the  title  to  the  defendant  I  suppose 
is  meant),  it  was  understood  between  the  defendant  and 
me  that  I  was  to  go  on  with  the  vessel,  and  get  her  ready 
for  pea."  From  this  statement,  the  inference  as  already 
idiggested,  might  be  drawn,  that  he  was  thereafter  acting 
as  agent  of  the  defendant;  but  the  same  witness  repeatedly 
says  that  the  defendant  had  no  interest  in  the  vessel  or  her 
earnings.  This  being  so,  it  would  be  doing  violence  to 
language,  to  say  that  the  witness  intended  to  testify  to  an 
agency.  On  the  contrary,  he  says  that  he  ordered  the 
sails,  wanted  credit,  and  offered  his  note,  which  the  plain- 
tiff refused. 

The  proof  in  the  case  establishes  the  liability  of  Pelle- 
tier for  the  property.  He  was  the  actual  owner  of  the 
vessel,  entitled  to  all  her  earnings,  and  was  the  only  per- 
son who  was  interested  in  furnishing  supplies.  It  was 
Pelletier  who  ordered  the  goods,  whose  responsibility  was 
relied  on,  until  he  became  insolvent,  and  then  the  attempt 
was  made  to  make  the  defendant  liable. 

I  think  the  new  trial  was  properly  granted,  and,  under 
the  stipulation,  judgment  absolute  rendered  in  favor  of  the 
defendant,  with  costs. 

All  the  judges  concurring,  judgment  affirmed. 
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Isaac  Cakpenter  and  Alfred  A.  Sutton  v.  Mart  G.  Ward. 

A  party  who  erosa-examined  a  witness  as  to  a  collateral  matter,  is  con- 
cluded by  his  answers.  He  can-  not  draw  out  collateral  statements  from 
the  witness,  and  for  the  purpose  of  discrediting  him.  show  that  on  some 
other  occasion  be  stated  differently. 

To  entitle  the  examining  counsel  to  show  the  discrepancy,  for  the  purpose 
of  impeaching  the  credibility  of  the  witness,  it  must  either  appear  that 
the  testimony  related  to  a  point  material  to  the  issue  on  trial,  or  to  a  (act 
brought  out  on  the  examination  of  the  adverse  counsel. 

This  is  an  appeal  by  the  defendant  from  a  judgment  of 
the  supreme  court,  in  the  second  district,  In  favor  of  the 
ph&intiff,  affirming  a  judgment  entered  on  the  report  of  a 
referee.  The  action  was  brought  to  recover  the  value  of  a 
quantity  of  lumber  and  coal,  alleged  t^  have  been  sold  and 
delivered  to  the  defendant  by  the  plaintiffs,  and  was  tried 
before  a  referee,  by  whom  the  following  facts  were  found: 
That  the  plaiutiflb,  during  the  year  1854,  were  coal  and 
lumber  merchants  at  White  Plains;  and  from  June,  1854, 
to  January,  1855,  the  defendant  was  the  owner  of  certain 
real  estate,  situate  in  the  town  of  Scarsdale,  known  as  the 
DeLancey  property.  In  the  fall  of  1854  an  addition  was 
built  to  the  house  on  said  real  estate,  and  the  barn  repaired. 
The  addition  was  built  and  repairs  made  by  one  Hanbold, 
pursuant  to  the  direction  of  William  Ward,  the  brother 
of  the  defendant,  and  her  general  agent,  having  power  to 
contract  debts  for  her  during  the  years  1853  and  1854. 
Hanbold  obtained  the  lumber  with  which  the  additions  and 
repairs  were  made  from  the  plaintiffs'  yard,  between  the 
8th  and  21st  of  October,  1854,  and  it  was  worth  $132.73. 
Hanbold,  on  at  least  two  previous  occasions,  had  obtained 
lumber  of  the  plaintiffs,  by  the  direction  of  the  defend- 
ant's general  agent,  once  upon  a  written,  and  once  upon  a 
verbal  order,  which  was  used  in  the  repairs  upon  the 
defendant's  property,  and  for  which  the  plaintiffi  were 
paid.     That  in  November,  1854,  the  plaintiffs  sold  and 
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delivered  coal  to  the  defendant  of  the  value  of  $24.61, 
and  upon  these  facts  the  referee  ordered  judgment  in 
favor  of  the  plaintiffs  for  the  amount  claimed.  On  the 
trial  of  the  cause  before  the  referee,  the  defendant  con- 
tested her  liability  to  pay  for  the  lumber,  and  sundry 
questions  were  raised.  The  general  features  of  the  case, 
as  disclosed  by  the  evidence,  are  as  follows:  The  defend- 
ant was  the  owner  of  certain  real  estate  in  Scarsdule,  West- 
chester county,  known  as  the  DeLancey  property,  between 
June,  1864,  and  January,  1855;  and  her  brother,  William 
Ward,  was,  during  the  years  185.3  and  1854,  and  still  is, 
her  general  agent,  with  power  to  contract  debts  for  her. 
In  the  fall  of  1854,  William  Ward,  the  agent,  directed  a 
man  by  the  name  of  Hanbold  to  put  thd  house  and  barn 
on  the  DeLancey  property,  owned  by  the  defendant,  in 
order  and  repair.  In  pursuance  of  this  direction,  Hanbold 
procured  of  the  plaintiffs,  lumber  for  that  purpose,  and 
with  it  put  an  addition  to  the  house  and  repaired  the  barn. 
The  lumber  thus  obtained  was  charged  on  their  books  by 
the  plaintiffs  to  William  Ward,  and  he  afterwards  recog- 
nized the  bill,  and  agreed  to  pay  it.  During  the  time  that 
the  addition  to  the  house  and  repairs  to  the  barn  were 
going  on  by  Hanbold,  the  defendant  was  at  home  and  had 
knowledge  of  the  fact,  and  made  no  inquiry  or  objection. 
There  were  divers  exceptions  to  the  admission;^  of  evidence, 
but  they  were  of  no  importance,  except  two,  the  facts  in 
regard  to  which  are  sufficiently  stated  in  the  opinion  of 
the  court.  There,  was  also  a  motion  to  non-suit,  at  the 
close  of  the  plaintiffs'  testimony,  which  was  renewed  at 
the  close  of  the  case.  Both  motions  were  denied,  and  the 
defendant  in  each  case  excepted. 

The  theory  of  the  plaintiffs'  case  was  that  the  lumber 
and  coal  in  question  were  procured  under  the  authority 
and  direction  of  the  plaintiffs'  general  agent  by  Hanbold, 
instructed  to  procure  them  by  such  agent.  The  existence 
of  such  general  agency  was  admitted  on  the  trial.  The 
instructions  by  the  general  agent  to  Hanbold  were  sworn 
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to  by  the  latter  and  not  contradicted  by  Ward,  the  general 
agent,  who  was  sworn  as  a  witness  on  the  trial.  It  was 
further  shown  that  the  lumber  was  applied  to  the  con- 
struction or  repair  of  buildings  on. real  estate  owned  by 
the  defendant. 

John  H.  EeynoldSy  for  the  plaintiffs  (respondents). 

Samuel  E.  Lyon^  for  the  defendant  (appellant). 

HoGEBOOM,  J.  I  discorer  only  two  exceptions  in  this 
case  which  require  special  remark.  The  first  is  that  taken 
to  the  ruling  of  the  referee  in  excluding  Exhibit  C,  which 
is  the  examination  of  the  witness  Hanbold  on  a  former 
occasion  in  supplementary  proceedings.  At  that  time 
he  testified  that  neither  William  Ward  nor  the  defendant 
was  in  anyway  or  manner  interested  with  him  in  the  manu- 
facture of  powder  at  the  Bronx  River  Powder  Mills  in  the 
county  of  Westchester.  This  was  supposed  to  be  incon- 
sistent with  what  he  had  testified  to  on  the  trial  of  the 
present  cause,  to  wit:  that  he  was  at  the  time  of  obtaining 
the  lumber  in  question  managing  the  powder  works  vdth 
Miss  Ward.  But  to  entitle  the  examining  counsel  to  show 
this  discrepancy  for  the  purpose  of  impeaching  the  credi- 
bility of  the  witness,  it  must  either  appear  that  the  testi- 
mony related  to  a  point  material  to  the  issue  or  trial,  or  to 
a  fact  brought  out  on  the  examination  of  the  adverse  coun- 
sel. It  was  neither.  It  was  unimportant  to  the  case  to 
show  whether  Miss  Ward  had  or  had  not  any  business  con- 
nection with  Hanbold  in  regard  to  the  powder  works. 
Such  a  fact  could  neither  charge  nor  discharge  the  defen- 
dant with  or  from  liability  for  the  lumber,"  which  liability 
rested  upon  the  purchase  of  the  lumber  by  the  supposed 
authority  of  the  general  agent  and  its  application  to  build- 
ings of  which  she  was  confessedly  the  owner.  The  pro- 
posed contradiction  was  therefore  to  a  collateral  fact.  It 
was  fiui/hcr  a  fact  drawn  out  on  the  examination  of  the 
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defendant's  counsel,  and  not  being  material  in  itself  to  the 
issue  joined  in  the  action  the  answer  of  the  witness  was  not 
open  to  contradiction.  The  inotpcaohment  of  the  witness 
does  not  come  within  the  rule  quoted  by  the  defendant's 
counsel;  which  is  as  follows.  **  The  credit  of  a  witness 
may  be  impeached  by  proof  that  he  has  made  either  verbal 
or  written  statements  out  of  court  contrary  to  what  he 
swears  at  the  trial,  provided  he  has  been  previously  cross- 
examined  as  to  such  alleged  statements,  and  provided  that 
such  statements  are  upon  a  point  material  to  the  question 
in  issue.''  '(2  Phillip's  Evidence,  Edwards'  edition,  958. 
Patchin  v.  The  Astor  Mutual  Ins.  Co.,  3  piernan,  268.) 

The  other  exception  was  to  the  ruling  of  the  referee 
allowing,  on  the  application  of  the  plaintiffs,  certain  testi- 
mony to  be  stricken  out  which  the  plaintifis  had  themselves 
offered,  and  which  the  referee  had  received  under  objection, 
but  not  under  exception.  This  testimony  related  to  the 
declarations  of  the  defendant's  agent  that  he  had  paid  for 
certain  bills  of  lumber  procured  on  a  former  occasion  by 
Hanbold  on  the  authority  of  such  agent.  Strictly  speak- 
ing, perhaps,  such  declarations,  not  being  within  the  direct 
scope  of  the  agency,  nor  made  in  the  execution  of  the 
agency,  might  be  regarded  as  of  doubtful  propriety.  But 
no  exception  was  tak^n  to  the  decision  of  the  referee 
allowing  them  to  be  injtroduced  in  evidence.  T^ey  were 
therefore  not  open  to  review  in  this  court.  But  the  plain- 
tiff supposing  them  to  be  incompetent  subsequently  asked 
to  have  them  struck  out,  and  the  referee  granted  the 
motion,  and  the  defendant  excepted  to  the  decision.  I  do 
not  think  this  was  error.  The  testimony,  if  it  had  remained 
in  the  case,  though  in  its  effect  prejudicial  to  the  defendant, 
was  not  open  to  any  allegation  of  error  on  her  part.  Its 
subsequent  exclusion  could  not  work  her  any  legal  injury. 
It  is  said,  however,  that  by  its  introduction  the  defendant 
had  acquired  the  right  to  impeach  Hanbold  in  reference  to 
the  subject  matter  of  it,  wbich  right  was  impaired  and 
destroyed  by  its  subsequent  exclusion.    But  to  this  view 
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there  are  I  think  two  answers:  1st.  that  there  is  no  evi- 
denoe  contradicting  Hanbold  on  that  point;  and  2d.  That 
the  right  to  impeach  Hanbold  was  by  the  referee  expressly 
reserved  to  the  defendant 

The  other  exceptions  are  of  minor  importance,  and  are 
not  well  taken.  And  some  of  them  are  not  only  untenable 
but  frivolous. 

The  motion  for  a  non-suit  was  properly  overruled;  there 
being  sufficient  evidence  for  the  consideration  of  the  referee. 
The  other  exceptions  require  no  remarks.  The  judgment 
should  be  affirmed. 

WmoHX,  J.  The  facts  found  by  the  referee  fully  justified 
the  judgment.  In  October,  1854,  the  defendant  was  the 
owner  in  fee  of  certain  real  estate  in  the  county  of  West- 
chester known  as  the  DeLancey  property.  An  addition 
was  built  to  the  house  upon  the  property,  and  the  bam 
thereon  repaired.  One  Ernst  F.  Hanbold  erected  the  addi* 
tion  and  made  the  repairs,  by  direction  of  William  Wiurd, 
a  brother  of  the  defendant;  who  during  the  years  1868 
and  1854  was  the  general  agent  of  the  defendant,  having 
power  to  contract  debts  on  her  account.  Hanbold  obtained 
the  lumber  with  which  the  addition  and  repairs  were  made, 
from  the  yard  of  the  plaintiffs,  who  were  coal  and  lumber 
merchants,  at  White  Plains;  and  the  lumber  so  obtained 
was  of  the  value  of  $132.73.  Between  the  2d  September 
1854  and  the  9th  November  1854,  the  plaintifis'  sold  and 
delivered  coal  to  the  defendant,  and  at  her  request,  amount- 
ing in  value  to  the  sum  of  $24.61.  It  cannot  be  plausibly 
pretended,  upon  these  facts,  that  the  plaintifb'  were  not 
entitled  to  recover  the  amount  of  the  lumber  and  coal  bill. 

Thus  the  case  stood  upon  the  facts  found  by  the  referee. 
The  defendant,  however,  moved  for  a  nonsuit  upon  the 
whole  case,  which  may  raise  the  question  in  this  court 
whether  there  was  any  evidence  tending  to  establish  the 
faots  found.  On  this  point  there  is  no  difficulty  whatever. 
It  was  conceded  that  the  charge  for  coal  was  right;  and 
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the  lumber  bill,  only,  was  disputed.  It  was  admitted  by 
the  defendant  that  she  was  the  owner  of  the  DeLancey 
property  between  June  1854  and  January  1855,  and  that 
William  Ward,  her  brother,  during  the  years  1853  and 
1854,  was,  and  at  the  time  of  the  trial  still  was,  her  general 
agent  and  had  power  to  contract  debts  for  her.  It  was 
shown  that  in  the  fall  of  1854,  William  Ward,  the  agent, 
directed  a  man  named  Hanbold  to  put  the  house  and  bam 
on  the  DeLancey  property,  owned  by  the  defendant  in 
repair.  In  pursuance  of  this  direction,  Hanbold  procured 
of  the  plaintiffs  lumber  for  that  purpose,  (which  is  the 
lumber  bill  in  question,)  and  with  it  put  an  addition  to  the 
house  and  repaired  the  barn.  The  defendant  was  at  home 
at  the  time,  and  had  knowledge  of  the  fact  that  these  im- 
provements were  going  on,  on  her  property,  and  made  no 
enquiry  or  objection.  Hanbold  was  the  principal  witness 
on  the  part  of  the  plaintiffs  in  respect  to  the  circumst^mces 
under  which  the  lumber  was  purchased  and  put  upon  the 
house  and  barn  and  he  testified  to  the  express  direction  of 
William  Wai-d,  the  defendant's  agent,  to  him,  to  make  the 
improvements — the  procuring  of  the  lumber  from  the  plain- 
tiffs for  the  purpose,  and  the  subsequent  recognition  by 
the  agent,  of  the  correctness  of  the  bill;  and  although 
Ward  himself  was  sworn  as  a  witness,  there  was  no  attempt 
to  contradict  Hanbold  in  what  he  testified  to  as  to  Ward's 
directions  to  make  the  improvements,  or  to  disprove  Ward's 
agency.  There  was,  therefore,  not  only  slight,  but  abun- 
dant evidence,  if  credited,  to  justify  the  referee's  findings 
of  fact,  and  his  refusal  to  non-suit.  Indeed  the  defence 
was  principally  confined  to  an  attempt  to  discredit  the 
plaintiffs'  witnesses,  without  offering,  or  attempting  to 
offer  any  aflSrmative  proof  in  denial  of  Ward's  agency  in 
the  nuinagement  of  the  defendant's  estate,  or  his  direction 
to  Hanbold  to  make  the  improvements;  nor  that  in  pursu- 
ance of  these  directions,  Hanbold  procured  the  lumber  in 
dispute  from  the  plaintiff,  and  made  the  repau's  as  he  was 
directed,  with  full  knowledge  of  the  defendant. 
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On  the  cross-examination  of  the  plaintiffs'  witness  Han- 
bold,  by  the  defendant's  counsel,  he  was  made  to  testify 
that  he  was  managing  the  powder  mill  works  on  the  Bronx 
river  with  the  defendant  at  a  time  anterior  to  the  repair 
of  the  house  and  barn  on  the  DeLancey  property,  and  that 
he  had  got  lumber  from  the  plaintiffs,  on  two  several  occa- 
sions, by  direction  of  Mr.  Ward,  for  repairing  the  powder 
mill  and  the  dam;  that  Ward,  as  the  agent  of  the  defendant, 
bought  the  salt  petre  to  make  the  powder,  and  it  was 
understood  that' the  witness  and  the  defendant  should  divide 
the  profits;  and  he  believed  they  were  so  interested  together 
at  the  time  the  lumber  in  question  was  bought  of  the 
plaintiffs.  •  The  defendant's  counsel  then  proposed  to  intro- 
duce in  evidence  an  affidavit  of  Ilanbold,  purporting  to 
have  been  taken  by  the  county  judge  of  Westchester,  on 
the  20th  of  November,  1854,  on  some  occasion  not  dis- 
closed, in  which  it  was  stated  that  the  defendant  wtis  never 
in  any  way  or  manner  concerned  or  interested  with  him  in 
the  manufacture  of  powder  at  the  Bronx  River  Powder 
Mills;  that  in  April,  1652,  the  defendant  purchased  the 
powder  works  at  public  auction,  since  which  time  the  affiant 
had  been  the  lessee  of  the  works,  and  William  Ward,  acting 
as  the  attorney  of  the  defendant,  had  made  him  frequent 
advances  of  money  and  merchandize,  which  he  had  from 
time  to  time  in  part  repaid,  with  interest  thereon;  and 
that  Ward's  connection  with  him  was  entirely  of  a  friendly 
and  neighborly  character.  This  paper  was  objected  to  as 
evidence,  and  ruled  out  by  the  referee.  The  question  was 
properly  decided.  The  only  object  of  introducing  the 
paper  was  to  show  that  Hanbold,  on  some  occasion,  in 
court  or  out  of  court,  as  late  as  November,  1854,  had  stated 
tliat  the  defendant  had  no  interest  whatever,  or  never  had, 
in  the  powder  mill  business,  with  the  view  of  impeaching 
the  credibility  of  the  witness.  This  could  not  be  done. 
A  party  who  examines  a  witness  as  to  a  collateral  matter, 
(and  this  was  clearly  so,)  is  concluded  by  his  answers.  He 
can  not  draw  out  collateral  statements  from  the  witness, 
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and,  for  the  purpose  of  discrediting  hiin,  show  that  on  some 
other  occasion  he  stated  differently. 

It  appears  that  when  Hanbold  got  the  lumber  from  the 
plaintiffs,  Ward,  the  agent,  was  absent.  After  his  return, 
and  after  the  lumber  had  been  obtained  and  put  into  the 
defendant's  buildings,  with  her  knowledge,  and  without 
inquiry  or  objection,  Hanbold  had  a  conversation  with 
Ward  in  respect  to  the  transaction,  which  was  proved  by 
the  plaintiffs,  and  objected  to  by  the  defendant  as  irrele- 
vant, but  no  exception  was  taken  to  the  ruling  of  the 
referee.  At  a  subsequent  stage  of  the  case  the  plaintiff 
moved  to  strike  out  the  evidence  of  the  declarations  of 
Ward  made  after  the  lumber  and  coal  had  been  delivered. 
This  motion  was  resisted  by  the  defendant,  and  gi-anted  by 
the  referee,  and  the  defendant  excepted.  The  exceptioln 
is  frivolous.  The  motion  itself  was  entirely  unnecessary; 
for  although  the  evidence  may  have  been  improper  when 
received  by  the  referee,  there  was  no  exception  taken  by 
the  defendant  to  its  admission.  Whether  the  referee  had 
or  had  not  power  to  strike  out  the  testimony,  the  exception 
can  not  avail  the  defendant,  as  it  was  evidence  in  favor  of 
the  plaintiffs,  and  she  could  not  be  prejudiced  by  the  exer- 
cise of  the  power.  Remaining  on  the  record  could  not 
possibly  have  helped  the  defendant's  case;  and  if  prejudi- 
cial, had  it  remained  she  could  have  made  no  question  in 
respect  to  it,  as  there  was  no  exception  to  its  admission.  I 
entertain  no  doubt,  however,  that  the  referee  had  the 
power,  under  the  circumstances  in  which  it  was  exercised, 
to  grant  the  motion. 

The  judgment  should  be  affirmed. 

All  the  other  judges  concurring,  judgment  affirmed. 
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The  Buffalo  Cjtt  Bank  v.  The  Nobth  Western  Insu- 
BANCB  Company. 

TIm  acbooner  Enropa,  owned  by  B.,  being  at  Cbioago,  laden  witb  a  caigo 
of  wheat,  B.  procured  the  defendant  to  insure  her  freight-list  at  $1,600, 
which  was  about  its  amount,  on  a  voyage  to  Buffalo.  The  vessel  and 
cargo  were  also  insured  by  other  companies*  by  B.  the  owner.  During 
the  voyage,  the  vessel  went  ashore  in  a  storm,  at  a  place  where  there  was 
no  *w»rt,  and  went  to  pieces,  becoming  a  complete  wreck.  B.  on  the  same 
day  made  abandontaent  of  the  different  subjects  of  insurance  to  the  respec- 
tive underwriters,  which  were  accepted.  The  insurers  of  the  wheat  sub- 
sequently saved  about  three- fourths  of  the  wheat  in  a  damaged  condition. 

BM,  that  B.  having  abandoned,  as  to  the  freight-list,  as  for  a  total  losa, 
and  the  defendant  having  accepted  the  same,  such  acceptance  was  conclu- 
sive upon  it,  and  the  company  could  not  object  that  the  loss  was  not  total, 
nor  that  for  any  other  reason,  it  was  not  a  case  for  abandonment. 

Heldf  aUo,  that  the  defendant  having  accepted  the  abandonment  of  the 
freight-list  as  for  a  total  loss,  the  plaintiff  was  entitled  to  recover  the 
full  amount  of  the  freight,  the  same  as  if  the  voyage  had  been  completed, 
and  not  merely  to  freight  pro  rata  iiineris. 

Aanos  on  a  policy  of  insurance  on  freight,  the  plaintiff 
saing  for  the  interest  of  Elijah  K.  Bruce,  the  assured, 
whose  right  it  acquired  by  assignment,  subsequent  to  the 
loss.  The  schooner  Europa  being  at  Chicago,  laden  with 
a  cargo  of  16,768  bushels  of  wheat,  Bruce,  the  owner, 
procured  the  defendant  to  insure  her  freight-list  at  $1,500, 
which  was  about  its  amount,  on  a  voyage  from  Chicago  to 
Buffalo.  The  schooner  proceeded  on  her  voyage  until 
about  six  miles  from  Buffalo,  when  she  went  ashore  in  a 
storm,  at  a  place  where  there  was  no  port,  and  went  to 
pieces,  becoming  a  complete  wreck.  The  vessel,  cargo  and 
freight  all  belonged  to  Bruce,  and  each  was  insured  in  dif- 
ferent companies,  the  defendant  being  insurer  on  the  freight- 
list  only.  Bruce,  on  the  same  day,  made  abandonments 
of  the  different  subjects  of  insurance  to  the  respective 
underwriters,  which  werft  accepted.  The  insurers  of  the 
wheat,  the  Mutual  Insurance  Company  of  Buffalo,  sent 
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persons  to  the  wreck,  and  saved  and  caused  to  be  brought 
to  Buffalo  on  other  vessels,  12,349  bushels  in  a  damaged 
condition.  The  defendant  insisted  that  the  plaintiff  was 
not  entitled  to  recover  for  a  total  loss,  but  only  pro  rata; 
that  the  insurers  on  the  wheat  having,  by  the  abandonment, 
became  its  owners,  and  having  consented  to  receive  the 
portion  which  was  saved  at  an  intermediate  point,  thereby 
became  liable  to  the  owners  of  the  vessel  for  the  freight 
to  that  point,  and  hence  that  the  plaintiff  could  only  recover 
for  a  partial  loss.  The  judge,  Hon.  J.  A.  Verplank,  of 
the  superior  court  of  Buffalo,  before  whom  the  case  was 
tried  without  a  jury,  held  otherwise,  and  gave  judgment 
for  the  plaintiff  for  $1,500  and  interest,  which  judgment 
was  affirmed  at  a  general  term.  The  defendant  then  brought 
the  present  appeal. 

J.  O.  ChurcktUy  for  the  appellant, 

John  Ganson,  for  the  respondent. 

Denio,  C.  J.  Freight,  which  is  the  compensation  which 
the  owner  of  the  vessel  is  to  receive  for  carrying  the  goods, 
is,  by  the  law  of  England,  |iiid  of  this  state,  a  distinct  sub- 
ject of  insurance.  In  adjusting  the  indemnity  under  con- 
tracts for  insurance,  a  diversity  has  arisen  between  the 
courts  of  the  two  countries.  In  England  freight  is  consid- 
ered so  far  an  incident  of  the  ownership  of  the  vessel  that 
where  the  latter  is  lost,  or  so  much  damaged  as  to  warrant 
an  abandonment  in  the  course  of  the  voyage,  the  insurers 
are  entitled  upon  abandonment  to  the  benefit  of  the  contract 
for  carrying  the  goods,  and  if  freight  is  subsequently  earned 
for  carrying  property  taken  on  board  at  the  commencement 
of  the  voyage,  they  can  claim  it  as  an  incidental  advantage 
acquired  by  them  by  means  of  the  abandonment.  As  where 
a  vessel  has  been  stranded,  and  in  that  state  abandoned  to 
the  insurers,  and  is  afterwards  gotten  off,  repaired  and  sent 
on  her  voyage,  and  delivers  the  cargo,  thus  eanung  the 
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freight,  it  belongs  to  the  underwriters  on  the  ship  and  not 
to  the  insurers  of  freight  {Case  v.  Davidson^  5  Maule  & 
Selw.  79;  affirmed  in  the  £]^chequer  Chamber,  S.  C.  2  Brod. 
&  Bing.  379.)  The  rule  has  been  settled  otherwise  in  this 
country,  where  it  is  held  that  the  insurera  of  the  vessel  are 
entitled  only  to  what  the  ship  may  actually  earn  subse- 
quently to  the  abandonment.  (The  United  Insurance  Com." 
panyy.  Lenox^  1  John.  Ca.  877,  and  note  in  the  edition  of 
1846— affirmed  in  error,  2d  id.  443;  3  Kent's  Com.  333.) 
The  rule  thus  established  has  been  subsequently  adhered  to 
in  this  and  in  other  states,  as  will  be  seen  by  the  foregoing 
references.  Upon  the  loss  and  abandonment  of  the  ship  in 
this  case,  the  underwriters  upon  it  acquired  title  to  nothing 
except  the  dAris  of  the  wrecked  vessel.  If  the  incipient 
freight,  or  any  part  of  it,  has  been  saved  by  the  acts  of  the 
owners  of  the  cargo,  or  their  transferees,  the  insurers  of 
cargo,  by  their  receiving  it  at  the  place  where  the  vessel 
went  ashore,  or  by  its  being  taken  to  its  destination  in 
another  vessel,  the  abandonees  of  the  schooner  have  no 
concern  with  it,  and  the  abandonees  of  freight  are  deprived 
of  nothing.  It  is  argued  that  the  defendant  ought  not  to 
pay  the  full  sum  insured  because  the  pro  rata  amount 
which  the  own,er  of  the  cargo  ought  to  pay  would  have 
been  saved  to  Bruce,  as  the  ship  owner,  if  he  had  not  aban- 
doned the  vessel.  This  might  have  been  secured  if  the 
abandonees  of  the  vessel  fully  represented  Bruce  in  all  his 
rights  concerning  it;  but  we  have  seen  that  they  did  not, 
for  they  had  no  concern  with  the  incipient  freight,  and,  as 
the  vessel  did  not  contribute  to  the  earning  of  freight  after 
the  abandonment,  if  any  was  earned,  these  abandonees 
obtained  no  interest  in  the  freight  whatever. 

Nor  did  the  abandonment  of  the  cargo  to  the  under- 
writers upon  it  affect  the  present  question.  They  took  the 
part  of  the  wheat  which  was  saved  subject  to  any  claims 
upon  it  for  pro  rata  freight,  if  there  were  any  such  claims. 
{United  Ins.  Co.  v.  LenoXy  supra— per  Badoliff.  J.,  at  p. 
379.)    It  is  said  that  the  abiftidonment  of  cargo  by  Bruce 
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was  not  one  of  the  things  which  the  defendants  insured 
against,  which  is  very  true;  but  the  winds  and  waves  which 
caused  the  vessel  to  go  ashore,  and  which  produced  the 
injury  to  the  cai^go  and  justified  its  abandonment,  and  thus 
prevented  the  earning  of  freight  was  the  very  peril  which 
the  defendants  undertook  to  indemnify  Bruce  against.  It 
was  the  occurrence  of  the  storm  which  gave  rise  to  the 
state  of  things  which  authorized  Bruce  to  abandon  all  the 
several  subjects  insured  to  the  respective  insurers.  These 
insurers,  by  force  of  the  abandonment,  took  whatever  pro- 
perty or  interest  remained  in  the  subjects  insured,  but  they 
did  not  otherwise  represent  Bruce.  For  example,  the 
insurers  upon  the  vessel  acquired  title  to  the  broken  planks, 
spars  and  iron  which  could  be  collected  from  the  wreck. 
The  insurers  upon  cargo  took  title  to  the  damaged  wheat 
subject  to  the  payment  of  any  freight  which  under  the  cir- 
cumstances it  ought  to  bear,  and  the  defendants  as  insurers 
of' freight  succeeded  to  all  claims  for  freight  which  Bruce 
would  have  had  against  the  owners  and  the  cargo,  if  it  had 
been  owned  by  another  person. 

It  is  further  urged  that  the  loss  of  freight  was  not  so 
great  as  to  entitle  Bruce  to  abandon  it  to  the  defendant. 
The  judge  has,  however,  found  that  the  abandonment  was 
accepted.  This  divested  Bruce  of  the  right  to  proportion- 
ate freight,  and  confen*ed  that  right,  if  it  existed  in  any 
one,  upon  the  defendant.  But  I  think  there  was  a  just 
occasion  for  abandonment.  The  vessel  had  become  a  total 
wreck  at  an  intermediate  point  which  was  not  a  port,  and 
vessel,  cargo  and  the  right  to  freight  were  prima  facie  lost. 
No  freight  had  been  earned,  and  the  vessel  which  was  to 
have  earned  it  was  broken  to  pieces.  If  any  could  have 
ever  been  earned  it  would  not  have  been  in  any  natural, 
but  in  an  exceptional,  way,  as  by  the  owner  of  the  cargo 
accepting  it  where  it  then  was,  or  by  the  abandonee  of  the 
ship  getting  it  to  port  in  some  other  way.  An  al^andon- 
ment  is  said  to  be  justifiable  for  anything  which,  in  the 
course  of  the  voyage,  constitutes  at  that  time  a  total  loss. 
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If  anythiDg  subsequently  occurs,  as  a  recapture  in  the  case 
of  a  vessel  captured,  or  getting  a  cargo  to  port  in  another 
vessel,  it  is  the  good  fortune  of  the  underwriters,  but  does 
not  affect  the  legality  of  the  abandonment  {Holdsworth  v. 
Wise,  7  Bam.  k  Cress.  794;  14  Eng.  C.  L.  129.) 

I  conclude,  therefore,  that  the  judgment  of  the  superioi 
court  of  Buffiilo  was  right. 

HooBBOOH,  J.  This  is  an  action  upon  a  policy  of  insu- 
rance upon  the  freight-list  of  the  schooner  Europa  for 
$1,500,  effected  with  the  defendant  by  one  Bruce,  from 
whom,  through  an  intermediate  assignee  from  him  after 
the  loss,  the  plaintiff  claims- title.  Bruce  took  out  separate 
policies  in  separate  insurance  companies  on  the  vessel, 
cargo  and  freight  respectively.  The  voyage  was  from 
Chicago  to  Bu&lo,  and  shortly  before  reaching  Buffalo, 
and  distant  about  six  miles  therefrom,  the  schooner  went 
ashore  and  was  lost.  No  question  is  made  but  that  she 
was  lost  by  some  of  the  perils  insured  against.  No  question 
can  be  made,  I  think,  but  that  there  was  a  total  loss,  at  all 
events,  of  the  vessel.  The  fact  found  is,  that  she  **  was  by 
the  force  of  the  winds  and  the  waves,  driven  ashore  where 
there  was  no  port,  and  there  went  to  pieces  and  became  a 
total  loss."  She  was  thereupon  promptly  abandoned  to 
the  underwriters,  and  the  abandonment  was  accepted. 
The  cargo  was  also,  on  the  day  of  the  disaster,  abandoned 
to  the  underwriters,  and  such  abandonment  was  accepted. 
A  portion  of  the  cargo,  about  three-fourths  thereof,  was 
subsequently  recovered  by  the  underwriters,  and  taken  by 
tbem  in  other  vessels  to  Buffalo,  the  port  of  destination. 
On  the  same  day  also,  that  the  disaster  occurred,  the  con- 
tract of  affreightment  and  the  freight-list  were  abandoned 
to  the  defendant,  and  the  defendant  accepted  the  same. 
These  facts  are  all  found  in  the  case,  and  no  exception  is 
taken  to  them.  The  only  exceptions  in  the  case  are  to  the 
finding  and  decision  of  the  court,  that  the  plaintiff  was 
entitled  to  recover  the  whole  amount  of  the  freight  covered 
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by  the  policy  of  insurance,  to  wit:  $1,500  and  interest; 
whereas,  the  court  should  (as  it  claimed)  have  decided  that 
the  plaintiff  was  only  entitled  to  recover  for  a  partial  loss; 
and  secondly,  that  the  court  decided  as  a  question  of  law 
on  the  facts  found  that  the  plaintiff  was  entitled  to  recover 
as  for  a  total  loss. 

The  positions  taken  by  the  defendant  upon  this  appeal 
are,  as  I  understand  them,  1st.  That  there  was  not  in  fact 
a  total  loss  of  the  cargo,  or  of  the  freight,  and  no  such 
acceptance  of  an  abandonment  as  would  extend  the  right 
of  the  insured  to  recover  beyond  his  actual  loss.  2d.  That 
if  there  was  a  total  loss  of  the  freight,  or  one  which  under 
the  acts  of  the  parties  must  be  treated  as  such,  it  occurred 
by  the  acts  or  omissions  of  Bi-uce,  for  which  the  defendants 
are  not  liable. 

I.  That  there  was  a  total  loss  of  the  vessel,  and  an  effec- 
tual  abandonment  of  her  as  such  to  the  underwriters,  is 
established  by  the  proof  in  the  case,  and  found  by  the 
court  which  tried  the  cause,  and  is  not  now  open  to  further 
examination  here.  But  as  the  vessel,  the  cargo  and  the 
freight  are  distinct  interests,  it  is  a  possible  circumstance 
that  a  total  loss  of  the  vessel  would  not  necessarily  involve 
a  total  loss  also  of  the  cargo  and  of  the  freight.  In  one 
sense,  there  was  not  a  total  loss  of  the  cargo;  for  of  the 
16,000  bushels  of  wheat  with  which  the  vessel  was  laden, 
12,000  bushels  reached  Buffalo,  though  in  a  damaged  con- 
dition, notwithstanding  the  disaster.  But  if  the  question 
in  this  case  was  as  to  the  right  to  recover  for  the  cargo  as 
a  total  loss,  I  do  not  see  how  it  could  be  effectually  dis- 
puted. It  aflSrmatively  appears  that  the  underwriters 
accepted  the  abandonment  of  the  cargo,  and  this  implies  a 
surrender  of  it  by  Bruce  into  their  possession,  and  com- 
plete control  of  it  by  them.  It  was  abandoned  as  a  total 
loss,  and  they  accepted  it  as  such.  They  took  possession 
of  it,  and  themselves  caused  it  to  be  taken  to  Buffalo.  It 
was  an  act  performed  for  their  own  benefit  and  their  own 
indemnity.    The  wheat  so  taken  to  Buffalo  belonged  to 
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them,  and  was  at  their  disposal.  They  coald  not  hare 
Gompelled  the  owner  or  consignee  to  receive  it;  nor  could 
he,  after  an  effectual  abandonment,  demand  it  or  recover 
it  He  had  no  right  to  it.  In  its  damaged  condition  he 
would  not  of  course  have  received  it;  nor  could  the  carrier, 
independent  of  the  question  of  abandonment,  have  com- 
pelled  its  acceptance  by  him.  It  is  claimed  on  the  part 
of  the  appellant,  that  there  was  no  valid  or  sufficient 
acceptance  of  the  abandonment.  The  question  is  not  open 
to  debate.  The  fact  is  found  otherwise,  and  is  not  subject 
to  review  here.  The  legal  effect  of  the  acceptance  of  an 
abandonment,  is  to  concede  the  right  of  abandonment  and 
the  fact  of  total  loss.  They  are  no  longer  open  to  question. 
They  are,  in  the  absence  of  fraud  or  mistake,  conclusive 
upon  the  parties,  and  the  underwriters  cannot  refuse  to 
pay  the  whole  sum  insured.  (Philips  on  Insurance,  §§ 
1697-1705;  Aifnould  on  Insurance,  1172;  Smith  v.  Robert^ 
«cm,  2  Dowl.  474.) 

The  same  difficulty  meets  the  defendants  on  the  subject 
of  the  freight  list.  It  was  abandoned  to  the  defendants, 
and  they  accepted  it.  No  fraud,  mistake  or  ignorance  of 
the  facts  is  pretended.  Such  acceptance  is  conclusive  upon 
them,  as  before  stated.  They  have  no  longei  any  right  to 
object  that  the  loss  was  not  total,  nor  that  for  any  other 
reason  it  was  not  a  case  for  abandonment  It  is  said  that 
the  act  of  the  defendant's  agent  is  equivocal  both  as  to  the 
ifUent  and  the  authority  to  accept  the  abandonment.  But 
the  evidence  is  sufficiently  clear  to  justify  the  finding  of 
the  court,  and  the  fact  is  found — ^is  not  the  subject  of 
exception,  and  is  not  open  to  controversy.  It  is  claimed 
that  the  act  of  abandonment  of  the  freight,  if  rightfully 
made,  and  whether  accepted  or  not,  being  made  at  a  point 
intermediate  the  port  of  shipment  and  the  port  of  delivery, 
could  not  entitle  the  ship  owner  to  full  freight  as  for  a 
completed  voyage,  but  only  pro  rata  itineris,  and  that  it 
was  the  duty  of  Bruce,  as  owtaer  of  the  vessel,  to  offer  to 
cany  forward  the  part  of  tixe  cargo  which  survived  the 
17 
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"wreck  to  its  place  of  destinationi  and  earn  freight  thereon, 
and  if  he  failed  or  refused  to  do  so,  and  thereby  the  cargo 
was  lost,  the  defendants  are  not  liable  for  a  total  loss,  but 
only  for  such  portion  of  the  loss  as  they  would  have  been 
chargeable  with  if  the  ship  ovmer  had  done  his  duty. 

But  this  is  an  imperfect  view  of  the  relations  of  the  par- 
ties and  of  the  facts  of  the  case.  When  the  disaster 
occurred  the  freight  had  not  been  earned;  and  if  the  ship 
owner  improperly  terminated  the  voyage  at  that  point,  he 
had  no  right  to  demand  any  freight  whatever.  '  He  aban- 
doned the  vessel,  the  cargo,  and  the  freight  list.  These 
abandonments  were  accepted  by  the  underwriters.  It  is 
unnecessary,  therefore,  to  consider  whether  they  were 
lawfully  made.  The  defendants  are  foreclosed  from  dis- 
puting them,  at  least  that  involving  the  freight  list.  The 
effect  of  such  abandonment  and  acceptance  was  to  put  the 
defendants  in  Bruce's  place  as  to  the  obligation  to  earn 
freight,  and  the  right  to  recover  therefor.  As  between 
themselves  and  the  owners  of  the  cargo,  they  were  proba- 
bly bound  to  carry  the  cargo,  or  so  much  as  was  saved 
from  shipwreck,  to  the  port  of  destination.  But  as  between 
them  and  Bruce,  having  accepted  the  abandonment  of  the 
freight  list  as  for  a  total  loss,  we  must  treat  it  as  such,  and 
give  effect  to  it  accordingly.  We  must,  I  think,  regard  it 
in  the  same  light  as  if  the  voyage  had  been  completed  and 
the  freight  fully  earned.  Hence  the  plaintiffs  would  be 
entitled  to  recover  the  full  amount  of  the  freight. 

The  judgn\ent  of  the  court  below  should  be  affirmed. 

All  the  judges  concurring,  judgment  affirmed. 
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Where  a  promiieory  note,  made  and  dated  in  this  state,  and  payable  at  a 
bank  here,  is  negotiated  in  another  state,  the  laws  of  New  York  are  to 
control  as  to  the  defense  of  nsary. 

And  if  the  note  is  discounted  at  a  rate  of  interest  exceeding  seven  per  cent., 
no  action  can  be  maintained  upon  it  here. 

Tms  action  was  brought  to  reoover  the  amount  of  a 
promissory  note  made  by  the  defendant  Wright  to  the 
order  of  the  defendant  Dunlap,  who  endorsed  it  for  the 
benefit  and  acoommodation  of  the  defendant  Taylor;  and 
it  was  without  consideration.  It  was  made  and  endorsed 
by  Dunlap,  and  delivered  to  Taylor  at  Lockport,  N.  Y., 
May  30,  1857,  for  $400,  payable  at  Niagara  County  Bank, 
at  Lockport,  one  year  from  date).  Taylor  took  it  to  Con* 
necticut,  and  there  induced  the  plaintiff  to  guaranty  it  for 
his  benefit,  and  then  endorsed  it  himself,  and  procured  it 
to  be  discounted  by  Albert  Day,  at  the  rate  of  twelve  per 
cent;  Day  reserving  out  of  the  face  of  the  note  $48,  and 
giving  to  Taylor,  as  the  net  proceeds  of  the  note,  $352. 
The  note  did  not  bear  interest,  and  this  was  its  first  nego- 
tiation. The  note,  after  being  protested,  was  taken  up 
by  the  plaintiff,  who  brought  this  action  in  the  supreme 
court. 

At  the  trial,  this  state  of  facts  was  conceded.  The  plain- 
tiff then  read  in  evidence  pages  618  and  619  of  Revised 
Statutes  of  Connecticut,  of  1849,  by  consent.  After  prov- 
ing the  amount  due  on  the  note,  the  evidence  was  closed. 
The  court  thereupon  directed  a  verdict  for  the  plaintiff^ 
subject  to  the  opinion  of  the  court  at  general  term,  upon  a 
ease  to  be  made.  The  general  term  gave  judgment  for  the 
plaintiff  on  the  verdict.  Prom  the  judgment  entered  pur- 
suant to  such  direction,  this  appeal  is  taken. 
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Geo.  W.  Cothran^  for  the  appellant. 

I.  In  determining  the  validity  of  a  contract  purely  per- 
sonal, will  the  court  give  effect  to  the  law  of  the  place 
where  the  contract  was  made,  or  the  law  of  the  place  where 
it  is,  by  its  terms,  to  be  performed,  is  the  precise  question 
to  be  passed  upon  in  this  case. 

1.  In  contemplation  of  law,  this  contract  was  made  in 
Couuecticut,  for  it  was  there  that  the  note  was  first  deliv- 
ered as  the  evidence  of  an  existing  indebtedness.  {Cvllei* 
V.  Wnght,  22  N.  Y.  Rep.  472-4.) 

2.  In  general,  the  validity  of  personal  contiiu^ts  is  deter- 
mined by  the  law  of  the  place  of  making.  In  fact,  it  is 
the  universal  rule  unless  the -parties  stipulate  otherwise* 
(Story  on  Confl.  of  Laws,  §^  317,  320,  332,  340;  CuHis  a 
al  V.  LeaviU,  15  N.  Y.  Rep.  227.) 

3.  But  where  the  contract,  by  its  terms,  is  to  be  per- 
formed in  a  state  other  than  that  in  which  it  was  made, 
effect  will  only  be  given  to  the  laws  of  the  place  of  per- 
formance. 

(a.)  Such  has  frequently  been  declai*ed  to  be  the  law  of 
this  State,  by  our  coui-te.  {CtUler  v.  Wriffht,  22  N.  Y.  R. 
472,  474,  480-9;  JEverelt  v.  Vendryes,  19  N.  Y.  436;  Bowen 
V.  JSTewell,  13  N.  Y.  290;  Cttrtts  v.  LeaviU,  15  N.  Y.  14, 
85-9,  91,  227,  296,  [10];  Bt/de  v.  Goodnmo,  3  N.  Y.  266; 
Bwrckle  v.  Eckhart,  3  N.  Y.  132;  Lee  v.  Selleck,  32  Barb. 
S.  C.  R.  522;  Pomeroy  v.  Ainswortk,  22  Barb.  120,  and 
127-9;  President  dc.  of  Bank  of  Commerce  v.  Rutland  R. 
R.  Co.,  10  How.  Pr.  Rep.  1;  Thompson  v.  Ketcham,  4 
J.  R  285;  Warren  v.  Lynch,  5  J.  R  239;  Thompson  v. 
Ketcham,  8  J.  R.  189;  Fanning  y.  Consequa,  17  J.  R  611; 
Scofield  V.  Day,  20  J.  R  102;  Sherrill  v.  Hopkins,  1  Cow. 
103;  Martin  v.  Hill,  12  Barb.  631;  Balme  v.  Wombough, 
38  Barb.  352;  Chapman  v.  Robertson,  6  Paige  Ch.  627; 
Le  Breton  v.  Miles,  8  Paige  Ch.  261.) 

{b.)  It  is  the  doctrine  established  in  the  supreme  court 
and  circuit  courts  of  the  United  States.     {Andrews  v. 
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Pandy  13  Peters'  B.  65;  Cox.  v.  United  States,  6  Petera'  R. 
172;  Van  Reimsdyke  v.  Sane,  1  Gall.  R.  371;  Emery  y. 
Greenovgh,  3  Dall.  370;  Lannsse  v.  Barker,  3  Wheat.  101, 
146;  Slocwn  v.  Pomroy^  6  Crancb,  221;  Harrison  v. 
8 terry,  5  Cranch,  289;  Pope  v.  Jfickerson,  3  Story  C.  C. 
Rep.  465;  Strother  v.  iuca*,  12  Peters'  Rep.  410,  436,  per 
Baldwin,  J.;  Bell  v.  Brueny  1  How.  United  States  Rep. 
169,  182.) 

(c.)  It  has  long  been  the  law  of  England.  (Cooper  v. 
JSarl  of  Waldegnrave,  2  Beavan,  282;  Robinson  v.  Bland, 
2  Burrow,  1077;  Melan  v.  Dukeof  Fitz  James,  1  Bos.  k 
Pall.  138;  Robinson  v.  jBZand,  1  Black.  Rep.  247,  258; 
Rothschild  V.  Currie,  1  Q.  B.  Rep.  43;  Thompson  v. 
Powlesy  2  Simons'  Rep.  194;  Down  v.  Lippman,  5  Clai-k  & 
Rn.  R.  1,  13,  19,  20;  Ferguson  v.  i^^^e,  8  Claik  &  Fin.  R. 
121;  Pattison  v.  Jfe7/^,  1  Dow  A  Clark,  342,  362);  and  is 
the  law  in  several  of  the  states. 

(d.)  It  is  one  of  the  elementary  principles  of  the  law. 
(Story  on  Confl.  of  Laws,  ^^  242,  242a,  280;  2  Kent's  Com. 
606-9,  and  notes,  9th  ed.;  2  Parsons  on  Contracts,  95,  100, 
2d  ed.;  2  Fonbl.  Eq.  R.  5,  chap*  1,  §  6,  and  note;  Ghitty 
on  Bills,  168,  169, '12th  Am.  ed.;  Story  on  Promissory 
Notes,  ^165;  2  Parsons  on  Bills,  320;  Byles  on  Bills,  314 
to  316,  marg.  page;  Story  on  Bills,  §  147;  Bayly  on  Bills, 
249, 6th  ed.;  Marius  on  Bills,  75,  89-92, 101-103;  Edwards 
on  Bills,  180-182.) 

(e.)  It  is  a  maxim  of  the  Roman  law.  **  Contraxisse 
vnusquisqw  in  eo  loco  intelligitur,  in  quo  vt  solveret  se 
obligavity 

(/.)  It  has  the  general  assent  of  the  principal  foreign 
jurists.  (Boullenois  Observ.  46,  page  475,  476,  488;  1 
Hertii  Oper.  De  Collis.  Leg.  §4,  n.  53,  page  147,  ed.  1737; 
Voet.  ad  Pand.  Lib.  4,  title  1,  ^29^  1  Enwrigon  C.  4, 
§8;  Voet.  de  Stat.  §9,  chap.  2,  §15,  p.  270,  ed.  1715; 
Boullenoies  Quest.  Contr.  des  Lois;  page  339,  Ac;  3 
Burge  Comm.  on  Col.  and  For.  Law,  Pt.  2,  chap.  20,  page 
771,  772.) 
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n.  The  note  having  been  put  into  circulation  upon  a 
usurious  consideration,  haying  been  negotiated  at  the  rate 
of  twelve  pet  cent,  interest,  it  is  wholly  void,  and#  the 
action  cannot  be  maintained.     (3  R  S.  72,  ^  ~,  &th  ed.) 

in.  A  contract  void  by  the  law  of  the  place  where 
made,  even  though  it  is  to  be  perfonne4  in  another  state, 
by  the  laws  of  which  it  would  be  valid,  is  by  the  just 
principles  of  international  law,  void  every  where,  as  the 
courts  of  no  state  will  enforce  the  void  contracts  of  another 
state.  {Hyde  v.  Goodnow,  3  N.  Y.  Eep.  266;  Andretos  v. 
Herriotj  4  Cow.  510,  note  a;  Andrews  v.  Pond,  13  Peters' 
U.  S.  Bep.  65;  Story  on  Ck)nfl.  of  Laws,  ^  243,  and  cases 
cited.) 

1.  The  note  in  this  case  was  void  by  the  laws  of  Con* 
necticut,  as  proved  on  the  trial.  (Laws  of  Conn,  in  Case, 
fol.  39  to  41,  ^§  1,  2.) 

lY.  Interest  is  to  be  paid  according  to  the  law  of  the 
place  where  the  contract  is  made,  unless  the  payment  is  to 
be  made  elsewhere,  and  then  it  is  to  be  according  to  the 
law  of  the  place  where  the  contract  is  to  be  performed. 
(2  Kent's  Comm.  608,  and  notes,  9th  ed.;  Thompson  y* 
JPowles^  2  Simons'  Bep.  194;  Story  on  Confl.  of  Laws, 
^305,  291,  292,  and  cases  cited;  Boyce  v.  JEdtoards,  4 
Peters,  111;  Cask  v.  Kennion,  11  Vebey,  314;  Scofield  v. 
Day,  20  Johns.  102;  De  Wolf  v.  Johnson,  10  Wheat.  367, 
383;  Story  on  Bills,  §  148,  and  cases  cited.) 

James  8*  Oibbs,  for  the  respondent. 

L  The  promissory  note  in  this  case,  though  dated  at 
Lockport,  in  this  state,  and  made  payable  at  a  bank  there, 
was  negotiated  at  Hartford,  in  the  state  of  Connecticut 
As  a  contract  it  had  its  inception  in  Connecticut  We 
therefore  say  the  /ex  loci  contractus  governs.  (Story  on 
Conflict  of  Laws,  §  237.) 

n.  The  reason  of  the  lex  loci  contractus  is  that  eveiy 
person  contracting  in  a  country,  is  understood  to  submit 
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himself  to  the  laws  of  the  place,  and  sflently  to  assent  to 
its  aotipn  npon  his  contract.  (Story  on  Conflict  of  Laws, 
^  261.)    So  too  of  its  nf^tnre  and  obligation.    (Id.  §  268.) 

in.  The  question  whether  a  contract  is  usurious  or  not, 
depends  not  upon  the  rate  of  interest  allowed,  hut  upon 
the  validitj  of  that  interest  in  the  country  where  made. 
(7  Paige,  616.)  This  case  of  7  Paige,  61§,  is  precisely  in 
point  in  this  case.  A  note  was  made  in  New  Orleans,  paya- 
ble in  New  York,  with  10  per  cent  interest;  held  not  void 
for  usury.  (20  Martin  R  1,  cited  Stoiy  on  Conflict  of 
Laws,  §  298— cited  and  approved  in  6  Paige,  627,  634.) 

rV.  The  courts  of  a  country  are  presumed  to  be  the  best 
expositors  of  its  own  laws,  and  of  the  operation  of  them 
upon  contracts  made  there.  (Gh.  J.  Mabshall  in  10  Whea- 
ton,  159;  17  Martin  B.  587.) 

V.  The  Revised  Statutes  of  Connecticut,  1849,  pages  618 
and  619,  define  and  restrain  the  taking  of  usury.  And  the 
supreme  court  of  Connecticut  have  placed  a  construction 
upon  this  statute.  (27  Con.  Rep.  page  363.)  It  appears 
from  the  3d  section  of  that  statute  that  although  the 
amount  received  for  discount,  in  this  case,  was  greater  than 
the  rate  of  interest  allowed  by  law,  the  contract  was  not 
utterly  void  by  the  laws  of  Connecticut. 

YI.  Where  a  loan  is  made  in  Connecticut  at  a  greater 
rate  of  interest  than  is  allowed  by  the  laws  of  this  state, 
but  no  greater  than  the  legal  rate  in  Connecticut,  the  fiict 
that  the  note  is  made  payable  in  this  state,  will  not  render 
the  transaction  usurious  and  the  note  invalid.  And  it  rests 
with  the  defendants  to  show  that  the  transaction  is  contrary 
to  the  laws  of  Connecticut.  (29  Barb.  325;  CtOler  adrrlr^ 
V.  WngU,  22  N.  Y.  R.  p.  472.) 

LraBAHAM,  J.  It  was  not  denied  on  the  trial  of'  this 
cause  that  the  note  on  which  the  suit  was  brought  was 
negotiated  at  a  rate  of  interest  illegal,  both  in  Connecticut 
and  New  York. 

The  main  question  in  the  case  is,  whether  the  laws  of 
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New  York  or  Connecticut  are  to  control  as  to  the  defense 
of  usury.  The  note  was  negotiated  in  Hartford,  but  was 
payable  at  Lockport,  in  New  York. 

Nor  can  it  be  denied  that  a  contract  is  to  be  governed 
by  the  laws  of  the  place  where  it  is  made,  if  it  is  not  to 
be  performed  according  to  the  terms  of  the  contract  else- 
where. (Story  on  Conflict  of  Laws,  §  282;  6  Paige,  230; 
2  Kent's  Com.  457;  Davis  v.  Garr,  2  Selden,  124.) 

But  if  such  note  or  contract  is  by  its  terms  to  be  per- 
formed in  another  state,  then  the  laws  of  that  state  niust 
govern.  (2  Kent's  Com.  460.)  This  rule  was  laid  down 
by  this  court  in  Jacks  v.  Jfichoh  (1  Seld.  178).  The 
court  in  delivering  the  opinion,  says:  '^  Concede  that  the 
contract  was  made  in  Connecticut,  if  it  was  to  be  performed 
in  New  York,  it  must,  prima  facie,  be  regarded  as  having 
been  made  with  reference  to  the  laws  of  New  York."  The 
fact  that. the  note  was  dated  in  New  York,  is  alone  pre- 
sumptive evidence  that  the  maker  not  only  resided  at  the 
place  of  its  date,  but  contemplated  payment  there.  For 
the  purpose  of  charging  the  endorsers,  the  makers  must 
have  been  sought  at  their  residence  or  place  of  business  in 
this  state.  The  same  is  stated  in  Curtis  v.  Leavitt  (15  N. 
Y.  R.  p.  9-227),  where  it  is  said:  "It  is  a  general  rule 
that  the  law  of  the  place,  where  contracts  purely  personal 
are  made,  must  govern  as  to  their  construction  and  validityi 
unless  they  are  to  be  performed  in  another  state  or  country, 
in  which  case  their  construction  and  validity  depends  upon 
the  law  of  the  place  of  performance."  In  Bowen  v.  Newell 
(13  N.  Y.  p.  290),  it  was  held  that  the  law  of  the  place 
where  the  note  or  draft  is  payable,  governs  as  to  the  days 
of  grace  allowed  upon  it.  In  Everdt  v.  Vendi^yes  (19  N. 
Y.  R.  p.  436),  it  was  held  the  law  of  the  place  where  the 
bill  was  payable,  controled  as  to  the  liability  of  the  drawer 
to  the  indorsee.  And  in  Cutler  v.  Wright  (22  N.  Y.  R. 
472),  it  was  held  that  a  note  made  in  New  York,  but  dated 
in  Florida,  and  payable  there,  was  governed  by  the  laws 
of  that  place;  and  it  is  said  the  authorities  do  not  leave 
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this  question  in  doubt.  The  same  was  also  held  in  Pome- 
roy  V.  AinswoHh  (22  Barb.  127). 

These  cases  from  our  own  courts,  render  it  unnecessary 
to  examine  any  other  class  of  decisions  upon  this  point. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered. 

Davies,  J.  read  an  opinion  in  favor  of  affirmance.  SeIt 
BEN,  J.  was  absent. 

All  the  other  judges  being  for  reversal,  judgment 
reversed. 
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statement  of  case. 


Samuel  Habbis  and  others  v.  Horace  J.  Moodt  and  Jaodb 
B.  Telfahl 

Goods  carried  on  deck.,  according  to  the  cnstom  of  the  trade  by  steamboats 
navigating  Long  Island  Sonnd,  and  stowed  in  the  usual  way,  are  liable  to 
contribution  by  way  of  general  average  for  a  loss  occasioned  by  a  jettison 
of  other  goods  necessarily  thrown  overboard  under  strefls  of  weather  and 
while  subjected  to  the  perils  of  the  sea. 

Bank  bills  of  individuals,  so  carried  for  them,  in  a  crate,  by  an  express  com- 
pany, which  company,  by  agreement  with  the  owners  of  the  steamboat, 
pay  such  owners  a  fixed  sum  annually  for  the  carrying  of  a  stated  number 
of  portable  crates,  with  the  contents  thereof,  are  bound,  when  saved,  to 
contribute  for  such  a  loss. 

All  property  on  board  the  vessel  at  tfie  time  of  the  jettison,  and  saved,  unless 
attached  to  the  persons  of  the  passengers,  is  to  be  brought  into  contribu- 
tion. 

Bank  bills  are  to  be  regarded  as  property,  the  goods  and  chattels  of  the 
owner  thereof;  and  in  case  of  loss,  the  owner  is  entitled  to  recover  the 
nominal  or  par  value  thereof,  in  the  absence  of  any  proof  of  depreciation, 
with  the  interest  thereon.    * 

Bank  notes  transported  by  an  express  company,  for  the  owners,  under  such 
an  arrangement  between  it  and  the  owners  of  the  vessel,  as  is  above 
stated,  are  to  be  deemed  as  paying  Areight,  and  therefore  as  forming  a 
part  of  the  cargo  of  the  vessel. 

This  is  an  action  to  recover  a  parcel  of  bank  bills  amount- 
ing to  the  sum  of  $1,171,  retained  by  the  defendants  who 
claim  a  lien  thereon.  Such  lien  is  set  up  under  the  follow- 
ing circumstances.  The  steamboat  Connecticut,  proceeded 
on  a  voyage  from  the  city  of  New  York  to  Allyn's  Point, 
in  the  state  of  Connecticut,  on  the  afternoon  and  evening 
of  the  17th  of  October,  1856,  and  encountered  a  heavy 
gale,  whereby  she  sustained  great  damage,  losing  her 
smoke  stack  and  forward  mast,  and  being  greatly  strained 
and  injured.  The  storm  continued  unabated,  and  it  was 
evident  that  the  vessel  would  go  down,  unless  she  could 
be  brought  round;  and  to  do  this  it  was  essential  and 
necessary,  for  the  general  preservation,  to  lighten  the 
boat,  and  in  consequence  thereof,  with  a  view  to  general 
safety  a  large  amount  of  cargo  was  jettisoned,  by  means 
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whereof  the  steamboat  was  enabled  to  turn  and  finally  to 
enter  Huntington  Harbor  in  safety,  from  whence  she  was 
brought  to  the  port  of  New  York  on  the  succeeding  day. 
The  cargo  which  was  jettisoned  was  not  under  cover,  but 
according  to  the  established  usage  and  custom  of  the  trade, 
by  steamboats  running  between  New  York  and  AUyn's 
Point,  was  carried  on  the  main  deck  of  the  steamer,  the 
space  below  that  deck  being,  as  usual,  occupied  by  the 
engine,  boilers,  coal,  Ac,  and  by  the  passengers.  Most  of 
the  cargo  jettisoned  was  laden  upon  the  upper  or  main 
deck  of  said  boat,  along  each  side  of  the  ladies'  cabin,  and 
between  the  stem  of  the  boat  and  the  paddle  boxes,  being 
the  space  according  to  usage  and  custom  appropriated  to 
cargo.  A  cabin  is  built  upon  the  said  deck,  and  occupies 
a  space  in  the  centre  of  the  vessel,  and  equi-distant  from 
each  side  of  the  boat,  and  between  the  sides  of  the  cabin 
and  the  sides  of  the  boat  the  said  cargo  was  stowed.  The 
bank  bills,  for  the  recovery  of  which  the  action  is  brought, 
belonged  to  the  plaintiffs,  and  were  by  them  entrusted  and 
delivered  at  Baltimore,  to  Adams  &  Co.,  express  agents 
and  forwarders,  to  be  by  them  transported  to  and  delivered 
at  Boston  to  the  plaintiffs'  agent.  Said  bills,  at  the  time 
of  the  jettison,  were  in  a  crate  or  case  belonging  to  Adams 
&  Co.,  which  was  laden  on  board  the  said  vessel.  By  the 
agreement  between  Adams  &  Co.  and  the  owners  of  said 
steamboat,  the  said  Adams  &  Co.  were,  in  consideration  of 
a  fixed  annual  sum  paid  by  them,  permitted  and  allowed 
to  transport  on  said  boat,  a  stated  number  of  portable 
crates,  with  the  contents  tiiereof.  And  the  said  Adams  A 
Co.  made  and  collected  their  own  charges  for  the  transpor- 
tation of  the  contents  of  said  crates  from  the  parties  who 
employed  them.  The  owners  of  the  boat  claimed  that  the 
said  bills  were  liable  to  contribute  in  common  with  the 
other  property  saved,  to  the  payment  of  the  general  aver- 
age loss  occasioned  by  the  jettison,  and  for  that  purpose 
returned  the  said  bills,  and  delivered  them  to  the  defend- 
ants in  this  action,  who  were  at  the  commencement  thereof, 
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in  the  possession  of  the  same  as  the  agents  of  the  said 
owners,  to  secure  the  payment  of  the  contributing  share 
of  such  general  average  loss,  for  which  said  owners  and 
the  defendants  insisted  that  the  said  bills  are  liable  to 
contribute  as  part  of  the  cargo  of  the  vessel.  These  facts 
were  agreed  upon  by  the  parties  to  this  action,  and  upon 
them  the  judge,  at  the  trial,  directed  the  jury  ajs  matter 
of  law,  that  the  plaintiff  were  not  entitled  to  recover; 
and  that  the  defendants  were  entitled  to  their  verdict,  to 
which  ruling  and  direction  the  plaintiffs  excepted.  There- 
upon, the  jury  gave  their  verdict  for  the  defendants,  and 
assessed  the  value  of  the  property  taken,  at  $1,171,  and 
$134.33  as  damages  for  the  detention  thereof.  And  the 
justice  directed  said  exceptions  to  be  heard  in  the  first 
instance  at  the  general  term  of  the  superior  court  of  New 
York.  That  court  overruled  the  exceptions,  and  gave 
judgment  for  the  defendants  (see  4  Bosw.  210),  and  the 
plaintiff  appealed  to  this  court 

John  E.  Burrill,  for  the  appellants. 

Daniel  Lord^  for  the  respondents. 

Davies,  J.  Two  questions  are  presented  for  considera- 
tion and  determination  upon  this  appeal.  1.  Whether  je^ 
tisoned  goods  stowed  on  the  deck  of  a  steamer  are  entitled 
to  the  benefit  of  general  average.  2.  Whether  the  partic- 
ular species  of  property  belonging  to  the  plaintiffs  in  this 
action,  and  retained  by  the  defendants,  is  liable  to  con- 
tribute for  the  general  average  loss.  These  questions  will 
be  considered  in  the  order  stated. 

By  the  Bhodian  Law,  as  cited  in  the  Pandects,  if  goods 
were  thrown  overboard,  in  a  case  of  extreme  peril,  to 
lighten  and  save  the  ship,  the  loss  being  incurred  for  the 
common  benefit,  is  to  be  made  good  by  the  contribution  of 
all.  (3  Kent's  Com.  232.)  .  The  necessity  of  the  jettison 
in  the  present  instance^  and  that  the  goods  sacrificed  were 
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the  price  of  the  safety  of  the  vessel  and  of  those  saved, 
are  conceded  in  the  statement  of  facts.  Chancellor  Eekt, 
in  3  Com.,  p.  239,  lays  down  the  rule,  as  deduced  from  the 
anthorities  cited  by  him,  that  goods  shipped  on  deck  con- 
tribute, if  saved,  to  the  average  loss,  but  if  lost  by  jetti- 
son, they  are  not  entitled  to  the  benefit  of  general  average, 
and  the  owner  of  the  goods  must  bear  the  loss  without 
contribution;  and  the  reason  assigned  by  him  for  this  rule 
is  that  the  goods,  by  reason  of  their  situation  upon  deck, 
increase  the  difficulty  of  the  navigation,  and  are  peculiarly 
exposed  to  peril.  And  a  further  reason  for  the  rule  is 
stated,  that  the  can*ier,  in  that  case,  is  not  responsible  to 
the  owner,  unless  the  goods  were  stowed  on  deck  without 
the  consent  of  the  owner,  or  a  general  custom  binding  him, 
and  then  he  would  be  chargeable  with  the  loss.  Citing  as 
authorities  Consulat.  de  la  Mer,  chup.  183;  Ord.  de  la  Mar, 
3,  8,  13;  Emerigon,  chap.  12,  §42;  Smith  v.  Wright  (1 
Caines'  Bep.  43);  Lenox  v.  United  Insurance  Company  (3 
John.  Cases,  178);  Boulay  Paty,  tome  iv,  566;  Code  de 
Commerce,  art.  421;  Dodge  v.  Bartol  (5  Green,  286); 
Brig  Thaddeus  (4  Martin's  Louis.  Sep.  582);  Abbott  on 
Shipping,  5th  Am.  ed.  578;  Story  on  Bailments,  339;  John- 
ston V.  Crane  (Kerr's  N.  B.  Eep,  356);  Wolcott  v.  JEagle 
Ins.  Co.  (4  Pick.  582). 

Smith  V.  Wright  (supra),  was  an  action  to  recover  the 
value  of  goods  shipped  on  deck  and  ejected.  It  was 
proved,  in  that  case,  that  goods  on  deck,  if  lost,  are  paid 
for  by  the  underwriters  on  those  goods,  without  contribu- 
tion  from  the  assurers  of  the  vessel  or  other  parts  of  the 
cargo,  and  one  merchant  testified  that  he  once  owned  goods 
stowed  on  deck  which  were  lost  by  jettison,  and  being 
uninsured,  he  claimed  nothing  frond  the  owner  of  the  ves* 
sel  or  the  other  part  of  the  cargo;  that  he  conceived  it  to 
be  the  general  understanding  that  for  goods  ejected  from 
the  deck  no  contribution  is  to  be  made  by  the  owner  of  the 
vessel  or  of  other  goods.  The  court  held  that  the  owner 
was  not  entitled  to  general  average,  as  the  shippera  of 


270  Habbis  v.  Moodt.  ^  [Ct.  of  Ap. 

Opinion  of  DatiMi  J. 

goods  under  batches  and  the  insurer  on  the  ship  and  cargo 
was  not  liable  to  contribution,  on  account  of  their  pre* 
sumed  ignorance  of  any  part  of  the  cargo  being  placed  in 
so  perilous  a  situation.  The  point  decided  in  the  case  was 
that  the  carrier  was  not  liable  for  the  loss  of  goods  shipped 
on  deck,  when  thrown  into  the  sea  for  the  preservation  of 
the  ship  and  cargo.  In  Lenox  v.  United  Inmaxinee  Qom- 
pany  (supra),  the  court  held  that  for  stores  shipped  on 
deck  and  insured,  and  thrown  overboard  to  lighten  the 
vessel,  the  underwriters  were  liable  only  for  a  partial  loss, 
and  that  a  loss  of  the  ladiiig  on  deck  could  not  be  charged 
as  general  average.  Cfwn  v.  Allen  (supra),  was  decided 
on  the  authority  of  these  cases,  and  also  that  of  Dodge  v. 
Bristol  (supra).  And  the  reason  assigned  for  the  rule  is 
that  goods  laden  on  deck  are  peculiarly  exposed  to  peril, 
and  increase  the  difficulty  and  dangers  of  navigation. 

It  is  to  be  observed  here,  that  this  rule  has  only  been 
applied  to  sailing  vessels,  and  for  the  sole  reason  that  the 
lading  of  the  goods  on  the  deck  increased  the  difficulty  of. 
the  navigation,  and  it  was  consequently  regarded  as  unjust 
that  that  portion  of  the  cargo  which  imperilled  the  vessel 
and  the  other  parts  of  the  cargo,  if  thrown  overboard, 
should  be  compensated  for.  Its  presence  in  the  particular 
locality  was  regarded  as  in  some  degree  the  cause  of  the 
peril,  or  at  least  its  destruction  was  called  for  to  ensure  the 
safety  of  the  residue,  by  reason  of  its  dangerous  locality. 
This  general  rule  is  also  enunciated  by  Abbott  on  Ship* 
ping,  at  page  78,  and  he  says  the  reason  of  the  rule,  as 
given  by  Yalin,  is  that  goods  so  carried  embarrass  the 
navigation  of  the  ship.  But  Yalin  adds,  that  he  thinks 
this  doctrine  should  be  controlled  by  the  usages  of  the 
trade;  and,  accordingly^  that  contribution  may  be  claimed 
for  goods  thrown  overboard  from  the  deck  of  small  coast- 
ing vessels  or  river  craft,  which  usually  carry  a  part  of 
their  cargo  oh  deck.  (Tom.  2,  p.  203;  See  1  Emer.  640.) 
An  examination  of  the  cases  will  show  that  the  rigor  of  this 
rule  has  been  greatly  departed  from,  and  one  adopted  more 
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in  oonsonanoe  with  the  habits  and  usages  of  trade  as  now 
practiced,  and  the  modes  adopted  for  the  transportation  of 
freight  upon  water.  It  might,  perhaps,  be  sufficient  to 
show  the  inapplicability  of  the  rule  as  laid  down  by  Chan- 
cellor Ejbkt,  to  say  that  it  was  made  and  applied  exclu- 
sively to  sailing  vessels,  and  the  reason  given  for  its 
adoption  can  have  no  force  as  applied  to  shipF  propelled 
by  steam.  That  reason  was  that  the  goods  carried  on  deck 
emban*assed  the  navigation,  because  thus  placed  there;  that 
to  remove  them  made  the  vessel  more  easily  navigable, 
and  thus  tended  to  ensure  her  safety.  No  such  reason  has 
any  application  to  a  vessel  propelled  by  steam.  The  space 
under  deck  of  this  particular  vessel  was  otherwise  appro- 
priated than  for  cargo;  and  the  parties  in  thjs  action  have 
agreed  that  it  was  the  established  usage  and  custom,  upon 
this  particular  boat,  to  carry  its  cargo  on  the  main  deck.  The 
reason  of  the  law  ceasing,  the  law  itself  ceases,  and  the  case 
might  safely,  I  think,  be  left  here.  But  an  examination  of  the 
authorities  will  show  that  there  are  exceptions  to  the  rule,  and 
that  even  in  the  present  case,  if  the  vessel  upon  which  these 
goods  had  been  laden,  were  a  sailing  vessel,  the  goods  jetti- 
soned would  have  been  entitled  to  a  general  contribution. 
We  have  already  noticed  the  exception  made  by  Yalin,  of 
small  coasting  vessels  or  river  craft,  which  usually  carry  a 
pai*t  of  their  cargoes  on  deck.  This  demonstrates  that  the 
rule,  as  he  understood  it,  applied  only  to  sea  voyages. 
This  vessel  was  in  the  sound,  and  usually  carried  her  cargo 
on  deck.  These  facts,  show  how  inapplicable  to  her,  is  a 
rule  made  to  govern  voyages  at  sea.  and  especially  in  refer- 
ence to  vessels  navigated  with  sails.  Arnould  on  Ins.  (2 
vol.  890)  in  discussing  this  doctrine  of  jettison,  observes, 
that  the  most  important  exception  is  that  of  goods  carried 
on  deek,  which  as  they  tend  to  embarrass  the  navigation, 
are  not  contributed  for  if  jettisoned,  unless  they  are  so 
carried  according  to  the  common  usage  and  course  of  trade 
on  the  voyage  for  which  they  are  shipped.  On  proof  how- 
ever of  such  usage,  they  are  contributed  for  if  jettisoned 
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like  other  goods,  and  no  notice  to  the  underwriters  of  the 
existence  of  such  custom  is  necessary  in  order  to  make  them 
liable;  they  being  bound  to  know  the  usage  of  the  particu- 
lar trade.  Thus  carboys  of  vitriol,  timber  on  the  voyage 
between  London  and  Quebec,  and  pigs  between  London 
and  Waterford,  have  been  contributed  for,  after  jettison, 
though  carried  on  deck;  a  usage  of  trade  being  proved  in 
each  case,  so  to  carry  them.  The  authority  cited  to  sus- 
tain the  proposition  that  goods  carried  on  deck,  because 
they  tend  to  embarrass  the  navigation,  are  not  contributed 
for  if  jettisoned,  has  been  already  referred  to.  The 
authority  of  Yalin  for  the  exception  made  has  already  been 
adverted  to.  Other  cases  recognize  the  same  exception.  , 
Brown  v.  Gomwell  (1  Root  Conn.  R  60,)  was  diecided  in 
1773.  The  question  put  to  the  court  in  that  case  was, 
whether  stock,  (horses)  shipped  upon  the  deck,  in  case  it  is 
thrown  overboard,  to  save  the  vessel  and  the  rest  of  the 
cargo!  will  entitle  the  owners  to  an  average  upon  the 
goods,  (£c.,  shipped  in  the  hold  of  the  vessel,  that  was 
saved.  The  court  determined  that  the  law  was  so,  that 
it  did;  that  although  stock  upon  deck  is  more  exposed 
to  damage,  and  in  a  storm  exposes  the  vessel  to  greater 
risk  than  goods  in  the  hold,  yet  as  it  is  the  universal 
custom  to  ship  goods  in  the  hold,  with  stock  upon  deck, 
when  the  stock  upon  deck  is  thrown  overboard  for  the 
express  purpose  of  saving  from  destruction  the  cargo  in 
the  hold,  it  is  but  reasonable  that  the  cargo  saved  should 
bear  a  proportion  of  the  loss,  which  was  the  price  of  its 
ransom.  In  Qotdd  v.  Oliver  (4  Bing.  N.  S.  134),  it  was 
held  that  the  proprietor  of  goods  laden  on  the  deck  of  a 
ship,  according  to  the  custom  of  a  particular  trade,  is  enti* 
tied  to  contril)ution  from  the  ship  owner  for  a  loss  by  jet- 
tison. TiKDALL,  Ch.  J.,  in  delivering  the  opinion  of  the 
court,  obsei'ved  that  Yalin  lays  it  down  that  the  rule  in 
article  thirteen,  does  not  apply  in  respect  of  boats  and 
other  small  vessels  going  from  port  to  port  "when  the 
usasce  is  to  load  merchandise  on  the  deck.''    The  latter 
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words  of  which  textwritera  giro  the  reason  for  throwing 
such  case  out  of  the  exception,  into  the  general  rule  for 
contribution,  at  least  so  far  as  the  ship  is  concerned.  He 
says  that  as  to  the  authorities  in  the  English  courts,  there 
is  no  one  which  states  directly  that  goods  laden  on  deck, 
shall  in  no  case  be  entitled  to  contribution.  The  question, 
however,  whenever  it  has  arisen  in  our  courts,  has  been 
between  the  owner  of  the  goods  thrown  overboard  and  the 
underwiter.  And  the  rule  generally  established  seems  to 
have  been,  that  for  goods  so  laden,  the  underwriters  are 
not  responsible.  {Ross  v,  Thwaite]  Park  on  Insurance, 
26;  Backhotise  v.  Riplej/^  id.)  To  the  same  point  may  be 
cited  Lenox  v.  United  Insurance  Company^  supra;  and 
that  the  owners  are  not  liable.  Smith  v.  Wright  and 
Cram  v.  Aiken^  supra.)  But  Ch.  J.  Tindaix  proceeds  to 
observe  that  in  Da  Costa  v.  Edmonds  (4  Campb.  142),  it 
was  left  to  the  jury  to  say,  whether  there  was  a  usage  to 
carry  goods  on  ^deck,  of  the  description  of  those  thrown 
overboard;  and  the  jury  having  found  such  usage,  the 
underwriters  were  held  liable.  The  case  now  under  con* 
sideration  does  not,  indeed,  arise  between  the  same  pailies, 
but  it  appears  to  fall  within  the  same  principle.  Da  Costa 
y.  Edmonds^  was  au  action  on  a  policy  of  insurance,  to 
recover  from  the  underwriters  the  value  of  forty  carboys 
of  vitriol,  stowed  on  deck  and  thrown  overboard  in  a 
storm,  on  a  voyage  from  London  to  Lisbon.  .  It  appeared 
that  carboys  of  vitriol  were  very  frequently  caiTied  on  the 
decks  of  ships,  but  that  it  was  likewise  usual  to  stow  them 
below,  bedded  in  sand,  in  which  situation  they  are  con- 
sidered safe.  Lord  Ellenborough  left  it  to  the  jury  to  say 
whether  it  was  usual  to  cai*ry  vitriol  on  the  deck,  and 
whether  these  carboys  were  properly  stowed.  If  there 
was  a  usage  to  carry  vitriol  on  the  deck,  the  underwriters 
were  bound  to  take  notice,  of  it  without  any  communica- 
tion of  such  usage,  and  all  they  could  require  was,  that 
these  carboys  should  be  properly  stowed,  in  the  usual 
manner.  On  the  other  hand,  they  were  not  liable,  if  the 
18 
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goods  were  carried  on  deck  without  such  a  usage;  or  if 
they  were  not  stowed  there  in  a  skillful  and  proper  manner. 
The  jury  found  for  the  plaintijBEb,  and  a  rule  was  refused. 
The  case  of  Milward  v.  Hibbert  {3  Queen's  Bench,  120;  S. 
G  2  Gale  &  Davis.  142)  is  quite  to  the  point.  It  appeared 
that  a  quantity  of  pigs  in  the  course  of  a  voyage  from 
Waterford  to  London,  were  thrown  overboard  from  the 
deck  where  they  were  stowed.  It  was  insisted  that  for  the 
deck-stowed  pigs,  no  contribution  could  be  claimed.  The 
court  thought  otherwise,  and  Lord  Denm^^  in  delivering 
its  opinion,  said:  '*  The  practice  appears  to  have  been  not 
to  lay  it  down  as  a'rule  of  law,  that  for  goods  stowed  on 
the  deck,  the  owner  of  thetn  shall  be  excluded  from  the 
benefit  of  the  general  average,  but  to  receive  evidence  of 
commercial  men  respecting  the  usage  of  the  trade  and  the 
general  understanding  of  those  engaged  in  it  (and  in  insu- 
ring), which  may  obviously  vary,  and  require  from  time 
to  tim^,  fresh  evidence  and  different  explanations." 

I  arrive  at  the  conclusion,  therefore,  that  the  rule  laid 
down,  by  the  earlier  writers,  as  applicable  to  sailing  vessels 
upon  a  sea  voyage,  has  no  relation  to  the  voyage  of  the 
steamer  Connecticut,  upon  its  voyage  up  the  sound  from 
the  port  of  New  York  to  that  at  Allyn's  Point;  and  that  if 
it  had,  the  usage  established  in  this  case  to^  stow  the  goods 
on  deck  takes  it  out  of  that  rule,  and  brings  it  within  the 
exception,  early  recognized  and  so  frequently  followed. 
It  results,  therefore,  that  the  vessel  and  cargo  of  the 
steamer  became  liable  to  contribute  to  the  loss  of  the  goods 
jettisoned,  notwithstanding  the  same  were  stowed  upon 
the  deck  of  the  steamer.  It  may  also  be  observed  that 
the  rule  is  universal  that  goods  stowed  on  deck,  if  saved, 
eontribute  to  the  general  loss,  and  it  is  not  perceived,  on 
principle,  why,  as  they  contribute  to  the  general  loss,  they 
should  not  also  be  entitled  to  be  contributed  for,  when 
destroyed  for  the  general  safety. 

The  next  question  is  whether  the  particular  species  of 
property  belonging  to  the  plaintiffs  in  this  action,  and 
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retained  by  the  defendants,  is  liable  to  contribute  for  the 
general  average  loss.  By  the  Rhodian  law  every  thing  on 
board  the  vessel  saved  contributed  to  make  up  the  loss, 
and  in  the  essay  on  that  law  concerning  jettison,  translated 
from  the  digests  and  code  of  Justinian,  it  is  said:  Several 
merchants  had  loaded  various  quantities  of  goods  on  board 
the  same  ship,  in  which  were  several  passengers,  both  free- 
men and  slaves.  In  consequence  of  a  violent  storm,  a  jet- 
tison became  indlspensible.  It  was  asked  whether  all  must 
contribute  to  the  jettison,  and  whether  those  must  con- 
tribute who  had  goods  on  boai*d  the  vessel  such  as  pearls, 
jewels,  &c.,  and  whether  there  must  be  a  contribution  for 
the  heads  of  freemen,  and  by  what  action  it  could  be 
enforced.  It  was  determined  that  all  must  contribute  who 
had  an  advantage  from  the  jettison,  because  it  was  a  tribute 
due  by  those  things  which  had  been  preserved,  and  there- 
fore that  the  owner  of  the  vessel  was  bound  to  contribute 
for  his  share;  the  amount  of  the  jettison  must  be  appor- 
tioned according  to  the  value  of  the  goods.  It  has  also 
been  agitated  whether  an  estimation  is  to  be  made  of  the 
clothes  and  jewels  of  every  person;  and  it  was  unani- 
mously agreed  that  they  should  cofatribute.  Arhould  thus 
announces  upon  what  property  contribution  is  to  be  levied: 
"All  which  is  ultimately  saved  out  of  the  whole  adven- 
ture (i.  e.,  ship,  freight  and  cargo),  contribute  to  make 
good  the  general  average  loss,  provided  it  had  been  actu- 
ally at  risk  at  the  time  such  loss  was  incurred,  but  not 
otherwise,  because,  if  not  at  risk  at  the  time  of  the  loss,  it 
was  not  saved  thereby."  (2  Amould,  921.)  .Gold,  silver, 
jewels,  precious  stones  and  all  other  small  articles  of  value, 
unless  earned  about  the  person,  contribute.  He,  says  Mr. 
Phillips,  thinks  that  bank  notes,  being  not  so  much  property 
as  evidences  of  property,  ought  not  to  contribute.  Nesbett, 
he  observes,  considers  that  they  should,  and  his  seems  to 
be  the  better  opinion,  for  they  are  convertible  into  money 
and  are  saved  by  the  sacrifice  from  becoming  valueless.  (2 
Arnould,  923.)    Phillips  says:    As  much  of  the  cargo  on 
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board  at  the  time  of  making  a  jetiidon,  or  other  sacrifice 
for  the  general  safety,  as  finally  arrives  at  the  port  of 
delivery,  or  comes  to  the  use  of  the  owner,  contributes  in 
general  average. 

Mr.  Benecke  says:  Passengers  ought  to  contribute  for 
their  trunks  and  luggage,  because  if  cast  overboard  their 
value  is  allowed  for.  Phillips  says,  this  reason  does  not 
appear  very  satisfactoiy — a  plainer  one  seems  to  be,  that 
the  baggage  is  benefitted  by  the  jettison  in  proportion  to 
its  value,  in  comparison  with  its  whole  value  at  risk,  pre- 
cisely as  any  other  property  is  so.  Emerigon  is  of  the 
opinion  that  of  right  and  upon  general  principles,  every 
thing  belonging  to  passengers,  even  to  their  wearing  appa-. 
rel,  is  liable  to  contribution.  Yalin  considers  the  wearing 
apparel,  jewels,  rings,  ornaments,  and  in  general  whatever 
a  passenger  habitually  wears,  uses  or  carries  about  his  per- 
son, during  the  voyage,  including  his  change  of  linen,  to 
be  exempted  from  contribution,  by  the  concurrent  authority 
of  the  ordinances  and,  writers.  And  Phillips  says  this 
seems  to  be  the  general  practice.  He  adds:  If  any  part  of 
the  baggage  is  of  suflicient  value  to  be.  woi*th  bringing  into 
contributidn,  no  reason  has  been  given  why  it  should  not 
contribute  a  part  of  the  contributing  interest.  The  reason 
for  exempting  wearing  apparel  and  the  like  seems  to  be 
that  the  persons  of  those  on  board  are  not  brought  into 
contribution,  and  the  exception  extends  to  things  which  are 
merely  necessaiy  to  the  pei-son.  This  discussion  shows 
how  universally  all  that  is  on  board  ship,  at  the  time  of 
the  jettison,  and  saved  from  the  impending  peril,  is  called 
upon  to  contribute,  and  the  only  exception  is  the  persons 
on  board  and  what  is  necessarily  attached  to  them.  And 
the  reason  given  for  the  exemption  of  the  person  on  board 
is,  that  it  is  impossible  to  estimate  the  value  of  fi*eemen. 
Slaves,  on  board  at  the  time  of  jettison,  have  been  valued, 
and  made  subjects  of  contribution.  Pabk,  Justice,  in 
Brovm  v.  Stapyleton  (4  Bing.  119),  says:  The  rule  is  that 
all  merchandize  put  on  board  for  the  purpose  of  traffic,  is 
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liable  to  be  brought  into  contribution,  and  in  merchandize 
is  included  all  property  of  great  value,  unless  attached  to 
the  persons  of  the  passengers,  but  property  so  attached 
does  not  contribute.  It  may  therefore  be  considered  as 
settled  by  text  writers  and  by  judicial  authority,  that  all 
property,  on  board  at  the  time  of  the  jettison,,  and  saved, 
unless  attached  to  the  persons  of  the  passengers,  is  to  be 
brought  into  contribution. 

It  remains  to  be  considered  whether  the  parcel  of  bank 
bills,  belonging  to  the  plaintiffs,  are  to  be  regarded  as 
property.  That  they  are  so  ti-eated  by  the  plaintiffs  is 
apparent  from  the  pendency  of  this  action.  The  complaint 
alleges  that  the  defendants  have  become  possessed  of  and 
wrongfully  detain  the  following  property  of  the  plaintiffs: 
that  is  to  say,  one  package  of  bank  bills  of  the  value  of 
$1,171.  In  the  face  of  this  allegation,  it  will  hardly  be 
permitted  to  the  plaiutiffii  to  argue  that  this  package  of 
bank  bills  is  not  property,  and  has  no  actual  value. 

In  Turnery.  Fendall  (1  Cranch,  116),  the  supreme  court 
of  the  U.  S.  held  that  money  may  be  taken  in  execution,  if 
in  the  possession  of  the  defendant.  That  it  could  be  levied 
on  and  seized,  as  the  goods  and  chattels  of  the  defendant. 
In  Handy  v.  Dobbin  (12  Johns.  220),  an  execution  was 
issued  against  the  goods  and  chattels  of  Handy,  by  virtue 
of  which  the  officer  seized  two  five  dollar  bank  bills  of  the 
goods  of  Handy.  Spencer,  J.,  in  delivering  the  opinion 
of  the  court,  observed  that  there  can  be  no  doubt  that  the 
constable,  under  the  attachment,  could  take  any  goods  and 
chattels  which  could  be  levied  on  by  execution.  The 
authority  in  both  cases  is  the  same.  Bank  bills  are  treated, 
ctviliterj  as  money;  a  tender  in  them  is  good,  unless  it  be 
specially  objected  to  at  the  time.  The  question  then  is 
narrowed  to  this:  can  money  be  levied  on  by  execution? 
This  court,  he  says,  in  Williams  v.  Rogers  (5  Johns.  167), 
intimated  strongly  their  concurrence  in  the  decision  of  the 
supreme  court  of  the  United  States,  in  1  Cranch,  133.  In 
that  case,  all  the  cases  on  the  point  were  reviewed,  and  it  ^ 
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was  held  that  money  could  be  levied  on.  We  now  fully 
concur  in  the  doctrine  then  advanced.  We  perceive  no 
objectioil  in  principle  why  money  should  not  be  taken  in 
execution.  It  is  the  goods  and  chattels  of  the  party;  and 
it  appears  to  us  to  comport  with  good  policy  as  well  as 
justice,  to  jBubject  everything  of  a  tangible  nature,  except- 
ing such  things  as  the  humanity  of  the  law  preserves  to 
the  debtor,  and  mere  choses  in  action,  to  the  satisfaction 
of  the  debtor's  debts.  (See  also  Ontario  Bank  v.  Light- 
body,  13  Wend.  102.)  Sherman  v.  Wells,  (28  Barb.  403) 
was  an  action  to  recover  certain  bonds  of  the  state  of 
Michigan,  of  the  nominal  amount  of  $4,600,  entrusted  to 
the  defendant  as  a  common  carrier,  and  which  were*  lost 
by  the  sinking  of  a  vessel  on  Lake  Erie,  upon  which  they 
were  for  transportation.  The  defendants  were  held  liable 
to,  pay  the  amount  of  the  principal  and  interest  of  the 
bonds.  The  measure  of  damages  was  held  to  be  the  face 
of  the  bonds,  unless  the  one  party  prove  it  to  be  more,  or 
the  other  prove  it  to  be  less.  (Sedg.  on  Dam.  512-13;  1 
Cowen,  240;  10  M.  k  W.  575;  2  Bawle,  241;  2  Farm. 
440;  1  Barn.  A  Adol.  528;  3  Camp.  476;  Angell  on  Carr. 
§  285;  13  East,  509;  2  Par.  on  Contracts,  471.)  It  would 
seem,  therefore,  to  be  well  settled,  that  bank  bills  are  to 
be  regarded  as  property,  the  goods  and  chattels  of  the 
owner  thereof;  and  that  in  case  of*  loss,  the  owner  is  enti- 
tled to  recover  the  nominal  or  par  value  thereof,  in  the 
absence  of  any  proof  of  depreciation,  with  the  interest 
thereon.  Such  being  their  nature  and  properties,  they  were 
clearly  subjected  as  property,  to  the  burthen  of  contribu* 
tion,  in  the  case  under  consideration. 

But  it  is  claimed,  on  the  part  of  the  plaintiffs,  that  under 
the  arrangement  between  Adams  k  Co.  and  the  owners  of 
the  steamboat,  the  bank  notes  in  question  paid  no  freight, 
and  therefore  formed  no  pai-t  of  the  cargo  of  the  vessel. 
We  have  seen  from  the  authorities  that  it  is  not  an  essen- 
tial element  in  the  liability  to  contribution  that  the  pro- 
perty on  board  should  form  a  part  of  the  cargo  of  the 
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vessel.  The  inquiry  is,  in  testing  its  liability  to  contribute, 
was  the  particular  property  or  thing  saved  on  board  at 
the  time  of  the  jettison,  and  in  peril?  If  so,  its  duty  or 
liability  to  make  contribution  is  fixed,  except  in  the  partic- 
ulars heretofore  alluded  to.  It  is  true  that  Myers  says: 
'*  What  pays  no  freight  pays  no  average;"  but  this  doctrine 
IS  very  generally  repudiated,  and  no  authority  is  cited  to 
sustain  it  Even  the  same  author  qualifies  this,  in  that  he 
meions  to  exclude  from  contribution  only  the  wearing  appa- 
rel and.  ornaments  belonging  to  the  person,  by  saying: 
"  K  a  passenger  should  conceal  in  his  trunk,  or  about  his 
body,  any  such  considerable  sum  of  money  or  jewels  as 
would  not  be  suffered  without  paying  feight,  he  must  con- 
tribute to  the  jettison."  Here  the  things  concealed  formed 
neither  a  part  of  the  oargo  or  paid  freight,  yet  this  author 
declares  their  liability  to  contribute.  Mr.  Stevens  says: 
It  would  be  very  unjust  that  the  master,  or  any  other  per- 
son who  had  goods  on  board,  should  not  contribute  because 
he  pays  po  freight  • 

But  it  is  apparent  from  the  facts  present;^d,  in  this  case, 
that  in  truth  compensation  was  paid  to  the  owners  of  the 
steamboat,  for  the  transportation  of  this  particular  species 
pf  property.  It  is  of  no  moment  that  the  same  was  made  in 
a  fixed  sum,  for  the  carrying  by  the  year,  the  crates  with 
their  contents.  The  payment  was  in  fact  made  for  the 
transportation  of  the  crates,  the  parcels  therein  being 
placed  there  for  safety  and  convenience.  And  it  is  also 
a  matter  of  no  importance  that  such  compensation  or 
freight  was  paid  in  the  first  instance  by  Adams  k  Cb. 
Adams  &  Co.,  collected  their  own  charges  for  the  trans- 
portation from  the  plaintiffs  and  others  who  employed 
them,  and  we  cannot  fail  to  see  that  a  portion  of  these 
charges  must  have  been  a  share  or  proportion  of  the  sum 
paid  by  Adams  &  Co.  for  the  transportation  on  the  steam- 
boat of  this  particular  parcel  from  the  port  of  New  York 
to  Allyn's  Point.  We  conclude,  therefore,  that  this  par- 
ticular parcel  of  bank  bills  formed  a  part  g£  the  cargo  of , 
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this  steamer,  and  freight  was  paid  therefor.  It  was  not 
necessary,  to  make  it  a  part  of  the  cargo,  that  it  should 
have  been  specifically  received,  and  designated  as  such,  or 
that  to  determine  the  question  whether  or  not  freight  was 
paid  on  it,  the  sum  should  have  been  paid  specifically,  on 
this  identical  parcel.  We  therefore  arrive  at  the  conclu- 
sion as  well  upon  principle  as  authority  that  the  bank  bills 
of  the  plaintiflb  on  board  of  the  steamer,  for  transportation 
at  the  time  of. the  jettisoii,  are  to  be  deeuied  and  taken  as 
property,  and  are  bound  to  contribute,  to  the  general  aver- 
age loss.  If  these  views  are  correct,  the  judgment  appealed 
from  should  be'  afiirmed. 

HoGEBOOM,  J.  The  general  rule  undoubtedly  is,  that 
goods  shipped  ,on  deck,  contribute  if  saved,  but  if  lost  by 
jettison,  are  not  entitled  to  the  benefit  of  general  average. 
(Abbott  on  Shipping,  part  4,  chap.  10,  sub.  3;  3  Kent's 
Com.  240;  Smith  v.  Wriffkt,  1  Caines,  43.) 

Buf  the  rule  has  its  qualifications. 

1.  It  is  strictly  applicable  only  to  those  vessels  which 
are  expected  to  encounter  the  extraordinary  perils  of  the 
sea,  and  not  to  those  which  navigate  smoother  waters,  and 
are  comparatively  safe  from  extraordinary  exposure.  (2 
Smith's  Leading  Cases,  531;  Abbott,  481,  482.) 

2.  The  custom  and  usage  prevailipg  on  the  particular 
route  navigated,  as  to  the  place  on  the  vessel  where  the 
cargo  is  stowed  or  located,  has  a  material  bearing  upon  the 
right  of  the  jettitsioned  cargo  to  contribution  for  loss.  If 
by  such  usage  the  cargo  is  stowed  on  the  main  deck,  and 
not  under  cover,  then  it  becomes  not  only  liable  to  contri- 
bution if  saved,  but  entitled  to  contribution  if  lost.  (2 
Smith's  Leading  Cases,  531;  Gould  v.  Oliver y  4  Bingham, 
N.  C.  134;  Broim  v.  Conwall,  1  Root  [Cow.]  60;  Barbom- 
V.  Bi^uce,  3  Conn,  R  9;  Barbour  v^  Dodge^  5  Greenleaf 
[Maine],  286;  22  Pick,  116;  1  Parsons'  Maritime  Law, 
307,  308,  309.)  By  the  terms  of  the  stipulation  in  this 
case,  it  is  fairly  inferrible  not  only  that  the  main  part  of 
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the  cargo  was  actually  stowed  ou  the  main  deck,  but  that 
it  was  the  only  place  in  the  vessel  where  it  could  bo 
located.  In  such  a  position  it  was  as  safe  as  elsewhere 
from  such  perils  as  vessels  of  that  description  on  the  route 
which  they  pursued  would  be  likely  to  cjncouuter.  To  deny 
to  a  cargo  thus  placed  the  right  to  contribution  for  loss,  in 
the  event  of  a  necessary  jettison,  would  be  practically  to 
ignore  all  title  to  contribution  in  all  ordinary  cases.  The 
rule  of  contribution  would  be  nullified,  and  the  practice  of 
general  average  terminated. 

The  bank  notes  in  question  formed  a  part  of  the  cargo 
of  the  steamboat.  They  were  packed  in  a  ci-aie,  and  the 
crate  paid  freight.  Whether  such  freight  was  an  aliquot 
part  of  a  fixed  annual  sum,  or  a  reasonable  and  customary 
charge  for  the  particular  voyage,  cannot  alter  the  question. 
It  was  still  freight  paid  for  the  transportation  of  the  par- 
ticular crate  in  which  these  bills  were;  and  if  for  the  crate, 
then  also  for  its  contents,  for  it  was  the  contents  of  the 
crate  and  not  the  crate  itself  which  induced  the  shippers 
to  undertake  the  transportation  and  incur  its  expense.  It 
was  therefore  a  part  of  the  cargo  or  bui*then  carried.  It 
embraced  the  two  important  elements  which  enter  into  the 
definition*  of  cargo,  to  wit:  1.  A  part  of  the  load  or 
burthen  of  the  vessel.  2.  A  part  of  the  articles  which 
produced  freight  or  compensation  to  the  carrier.  (Abbott 
on  Shipping,  part  4,  chap.  10,  sub.  12,  p.  502.) 

Nor  were  they  within  any  of  the  various  exemptions  or 
exceptions  which  exclude  certain  articles  from  being  con- 
sidered as  a  part  of  the  cargo,  and  therefore  not  liable  to 
contribution. 

1.  They  were  not  like  small  parcels  of  money  or  evi- 
dences of  debt,  wearing  apparel  or  ^ordinary  baggage 
attached  to  the  person  of  the  passenger  and  under  his  per- 
sonal care  and  supervision.  They  were  placed  among  the 
ordinary  goods,  wares  and  merchandize  which  constitute 
the  cargo  of  the  vessel,*  exposed  to  its  perils  and  sharing 
its  fate.    (2  Amould  on  Insurance,  888  [Am.  ed.]);  1  Phil- 
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lips  on  Insurance,  172  [2d  ed.];  2  do  152;  3  Kent's  C!om. 
210;  JVelson  v.  Belmont,  21  N.  Y.  Eep.) 

2.  They  were  within  the  protection  of  the  contract  made 
between  the  shipper  and  the  carrier.  We  are  entitled  to 
infer,  from  the  course  of  the  business,  that  the  carriers 
were  entirely  aware  of  the  character  of  the  packages  con- 

'  yeyed  by  the  express  companies,  and  that  they  include 
packages  of  money  as  well  as  other  small  parcels  of  value. 

3.  They  were  also  property^  within  the  meaning  of  that 
term  as  applied  to  articles  which  might  legitimately  form 
a  portion  of  the  cargo  of  the  vessel.  They  were  money  in 
the  ordinary  definition  of  thlat  term,  and  among  the  most 
valuable  kinds  of  property.  They  pass  from  hand  to  hand 
equally  with  gold  and  silver  as  a  part  of  the  ordinary 
currency  of  the  country.  They  are  liable  to  levy  and  sale 
on  execution.  {Handy  v.  Dobbins,  12  Johns.  220;  Turner 
V.  Fendallf  1  Cranch,  33.  See  Parsons  on  Maritime  Law, 
323.) 

They  were  something  more  than  mere  evidences  of  debt, 
and,  if  not,  were  none  the  less  articles  of  personal  pro- 
perty. They  were  subjects  of  barter  and  sale,  and  if 
improperly  detained  or  lost,  could  be  recovered  or  sued 
for  in  replevin  or  trover.  Nor  could  their  place  be  sup- 
plied, in  case  of  loss,  by  similar  papers  without  loss  of 
identity.  True,  evidence  of  the  loss  might  in  some  cases 
be  successfully  procured  and  thus  the  loss  wholly  or  par- 
tially remedied.  A  new  note  or  bill  might  be  substituted 
for  the  one  lost;  yet  it  would  not  be  the  same  note  or  bill. 
It  is  not  more  than  in  other  cases  the  loss  of  mere  evidence 
^  or  proof  of  property,  but  of  property  itself  having  intrinsic 
and  appreciable  vidue.  If,  on  proof  of  loss,  the  amount 
of  the  bill  or  note  should  subsequently  be  recovered  of  the 
party  liable  to  pay,  the  pursuit  of  this  remedy  should  be 
imposed  on  the  carrier  and  not  on  the  owner.  Prima  facie 
the  loss  of  the  bills  should  be  treated  as  a  loss  of  the  debt 
they  represent.  The  payment  of  the  loss  by  the  carrier 
would  ti*ansfer  the  title  to  him,  and  the  burthen  and.  risk 
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of  its  subsequent  recovery  should  devolve  on  him.  (See 
1  Park  on  -Insurance,  chap.  7,  ^  2,  page  293;  Abbott  on 
Shipping,  502,  part  4,  chap..  10,  sub.  12;  Brcwn  v.  Staple- 
ton,  4  Bing.  119.) 

It  is  said  that  choses  in  action,  bonds,  bills,  notes,  mort- 
gages, deeds,  evidences  of  debt*  and  of  title  are  exempt 
from  contribution,  and  therefore  that  bank  bills  should  be. 
I  do  not  understand  that  in  cases  similarly  circumstanced 
to  the  present  they  would  be  so  exempt.  They  are  ordi- 
narily exempt  because  accessory  to  the  person,  but  not  so 
in  any  instance  when  they  pay  freight  and  become  part  of 
the  cargo  proper. 

It  is  said  that  subjecting  bank  bills  to  liability  is  the 
introduction  of  a  new  principle,  and  would  be  disastrous 
if  practically  carried  out,  because  if  liable  to  contribute 
when  saved,  they  are  equally  entitled  to  contribution  if 
lost,  and  that  *0he  large  sums  and  extraordinary  values 
thus  brought  into  the  account  for  contribution  would 
absorb  the  price  of  less  valuable  property,  and  therefore 
dictate  the  rejection  of  the  principle.  This  consideration 
cannot  be  indulged.  In  the  first  place,  jettison  of  articles 
of  such  light  weight  and  such  great  value,  is  not  permitted 
except  in  cases  of  emergency,  and  therefore  they  are  much 
more  likely  to  suffer  than  to  exact  contribution.  In  the 
next  place  there  is  no  practical  injustice  in  allowing  and 
enforcing  contribution  according  to  a  just  valuation;  and 
in  the  third  place  the  question  does  noir  here  arise  to  what 
extent  these  bank  bills  shall  be  made  to  contribute;  for  the 
plaintifis  refused  to  recognize  the  lien  altogether,  and 
therefore  the  defendant  was  warranted  in  refusing  to  sur- 
render the  property  if  the  lien  existed  to  the  slightest 
amount.  It  was  a  question  of  lien  or  no  lien,  and  not  of 
amount  of  lien. 

In  my  opinion  the  bank  bills  were  bound  to  contribute 
to  the  loss.  The  bills  were  justifiably  detained  to  respond 
for  such  loss;  and  the  judgment  should  be  affirmed,  with 
costs. 
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Ingraham,  J.,  concurred  in  above  opinions,  as  to  all 
except  that  bank  bills  are  property,  under  the  law  relating 
to  contribution  and  average.  Upon  that  point  he  was  for 
reversal. 

All  the  other  judges  being  for  affirmance,  judgment 
affirmed. 
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Maboabkt  Kntxtes  v.  AiiFBed  MgConitexl. 

Where  it  was  proyed,  in  an  action  to  recoyer  damages  for  a  breach  of  pro* 
mise  of  marriage,  that  the  uncle  and  aant  of  the  plaintiff,  in  her  pre- 
sence, and  without  objection  on  her  part,  asked  the  defendant  to  marrf 
her,  which  he  refused,  and  when  the  plaintiff  said  to  the  defendant :  '^  M.^ 
I  don't  want  your  money }  I  want  your  word  and  honor  that  you  promised 
me,"  he  replied:  '*  There  is  no  use  in  talking;  I  can't  marry  yon  now." 
Heidf  that  there  was  eyidence  enough,  on.the  subject  of  a  request,  to  sub- 
mit that  question  to  the  jury. 

In  an  action  for  breach  of  promise  of  marriage,  eyidence  as  to  the  defend* 
ant's  pecuniary  circumstances  should  be  confined  to  general  reputation. 
To  that  extent  it  is  admissible. 

Where  the  answer,  in  such  an  action,  contains  only  a  denial  of  the  promise, 
eyidence  showing  acts  of  improper  and  lewd  conduct  on  the  part  of  the 
plaintiff,  for  the  purpose  of  preying  criminal  intercourse  with  other  men, 
after  the,making  of  the  promise,  is  not  admissible,  as  a  bar  to  the  action, 
for  the  reason  that  that  defense  is  not  set  up  in  the  answer. 

Such  eyidenco  may  be  receiyed,  howeyer,  in  mitigation  of  damages,  it 
setm$. 

It  is  not  erroneous  for  the  judge  to  Charge  the  jury  that  if  they  find  the 
defendant  seduced  the  plaintiff  under  a  promise  of  marriage  it  aggrayates 
the  damages. 

Where  the  plaintiff  proyed:  1st.  The  promise,  as  admitted  by  the  defendant 
in  his  acts  and  conyersation.  2d.  The  pregnancy  of  the  plaintiff,  and 
subsequent  birth  of  a  child.  8d.  The  application  to  the  defendant  to 
marry  her,  on  account  of  her  condition,  And  his  refusal.  4th.  The  appeal 
of  the  plaintiff  to  him  that  she  did  not  want  his  money,  but  wanted  his 
word  and  honor  that  he  had  promised  her.  ^U,  that  this  eyidence  was 
amply  sufficient  to  submit  to  the  jury  the  question  whether  the  defendant 
had  seduced  the  plaintiff,  and  if  so,  whether  he  had  promised  marriage, 
to  carry  out  his  intentions,  or  had  taken  advantage  of  the  confidence 
arising  from  that  promise  to  effect  his  purpose. 

It  is  not  erroneous  to  charge  that  if  the  defendant  has.  come  into  court  and 
attempted  to  proye  the  plaintiff  guilty  of  misconduct  with  other  men,  of 
which  he  knew  she  was  innocent,  or  when  the  misconduct  was  committed 
with  himself,  it  aggravates  the  injury  and  strengthens  the  claim  to  dam* 
ages,  although  such  misconduct  is  not  set  up  in  the  answer  as  a  defense. 

Where  the  judge  charged  that  if  the  jury  were  satisfied  that  the  defendant 
was  not  the  father  of  the  plaintiff's  child,  they  should  find  for  the  defend- 
ant; Htldf  that  there  was  some  ground  for  criticism  on  this  part  of  the 
charge;  that  the  pregnancy  being  a  conceded  fact,  it  was  not  for  the 
defendant  to  proye  that  he  was  not  the  father,  but  for  the  plaintiff  to  prove 
that  he  was. 
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Tms  was*  an  action  to  recover  damages  for  breach  of 
a  promise  of  marriage.  The  complaint  contained  a  promise 
of  marriage,  ma^e  by  the  defendant  to  the  plaintiff,  to 
marry  her  when  he  should  be  thereafter  requested;  averring 
a  request  to  marry  and  the  defendant's  refusal.  It  also 
contained  a  second  allegation  on  a  promise  to  marry  the 
plaintiff  within  a  reasonable  time,  a  request  by  the  plain- 
tiff and  a  refusal  to  marry  her,  although  a  reasonable  time 
had  elapsed.  The  answer  was  a  general  denial  of  every- 
thing in  the  complaint. 

Upon  the  trial,  it  appeared  the  defendant  commenced 
paying  attentions  to  the  plaintiff  in  1852,  and  continued 
his  attentions  till  Sept.,  1855.  During  that  time,  he  went 
with  the  plaintiff  to  parties,  balls  and  elsewhere;  would 
spend  his  evenings  with  her,  ride  out  on  Sundays,  and  on 
his  return  stay  till  midnight.  On  one  occasion,  when  the 
plaintiff  was  sick,  the  defendant  visited  her  two 'or  three 
times  a  week,  and  would  fan  her,  staying  from  half  an  houi 
to  two  or  three  hours.  On  one  occasion,  when  visiting  her, 
he  was  told  by  a  relative  of  the  plaintiff  they  were  old 
enough  to  get  married,  or  to  break,  up  keeping  company. 
To  which  he  replied,  he  was  not  fooling  about  the  matter. 
In  April,  1855,  on  a  visit  he  made  to  the  plaintiff,  the 
defendant  was  charged  by  her  aunt  with  causing  her  condi- 
tion— she  being  then  pregnant — ^and  asked  what  he  was 
going  to  do  about  the  matter.  He  denied  being  the  father 
of  the  child.  The  plaintiff  said  no  other  man  had  ever  had 
any  connection  with  her.  He  was  asked  to  marry  her.  He 
replied,  he  was  not  in  a  condition  to  marry  then.  He  after- 
wards said  she  had  proved  herself  to  be  treacherous,  and 
he  could  not  marry  her.  The  plaintiff  was  about  twenty- 
six  years  of  age  and  the  defendant  forty.  It  was  proved 
she  had  invited  other  young  men  in  her  room,  and  had 
gone  to  parties  with  them.  Other  evidence  was  given  as 
to  their  riding  together;  and  a  sister  of  the  plaintiff  proved 
that  the  de&ndant  told  her  they  were  engaged. 

Upon  the  trial,  the  judge  permitted  the  plaintiff  to  prove 
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what  the  defendant  was  worth.  This  was  objected  to  by 
the  defendant,  and  the  objection  oven'uled  upon  the  ground 
that  the  evidence  was  admissible  to  show  the  extent  of  the 
damage  the  plaintiff  had  sustained  hj  the  defendant's 
refusal  to  marry  her.    To  this  the  defendant  excepted. 

When  the  plaintiff  rested,  the  defendant's  counsel  moved' 
for  a  dismissal  of  the  complaint  on  the  ground  that  there 
was  no  evidence  of  a  sufficient  request  to  marry  on  the 
part  of  the  plaintiff.    The  motion  was  denied,  and  the 
defendant  excepted. 

The  defendant  offered  to  prove  that  the  plaintiff  was  on 
one  occasion  in  a  private  bedroom  with  some  young  men 
and  they  shut  themselves  in  and  remained  for  some  time; 
and  also  acts  of  a  lascivious  character,  showing  that  she  had 
prostituted  her  person  to  others,  after  the  alleged  promise 
of  marriage.  This  was  excluded,  on  the  ground  that  no  such 
defence  was  set  up  in  the  answer;  to  which  the  defendant 
excepted.  The  same  evidence  was  afterwards  offered  and 
admitted  in  mitigation  of  damages.  It  was  proved  that  in 
September  1855,  the  plaintiff  spent  the  night  at  a  tavern 
with  a  young  man  other  than  the  defendant,  and  that  they 
lodged  together;  and  a  similar  occurrence  in  July  or 
August,  1854.  Some  evidence  was  given  to  impeach  the 
testimony  of  these  witnesses. 

The  judge,  among  other  things,  charged  the  jury  that  if 
they  found  the  defendant  had  seduced  the  plaintiff  under  a 
promise  of  man*iage,  it  aggravated  the  injury,  and  they 
might  regard  such  seduction  as  an  aggravation  of  damages. 
That  if  the  defendant  had  attempted  to  prove  her  guilty 
of  misconduct  with  other  men  of  which  he  knew  she  was 
not  guilty,  or  when  the  misconduct  was  committed  by 
himself,  it  aggravated  the  damages. 

The  defendant's  counsel  asked  the  judge  to  charge  that 
unless  the  jury  were  fully  satisfied  that  there  was  a  con- 
tract  of  marriage  between  the  parties  at  the  time  the  defend- 
ant was  requested  to  marry  the  plaintiff,  and  that  the 
defendant  was  the  father  of  the  child  with  which  she  was 
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pregnant,  the  juiy  must  find  for  the  defendant.  This  was 
refused,  but  the  judge  did  instruct  the  jury  that  if  they 
were  satisfied  the  defendant  was  not  the  fatl^er  of  the 
plaiutifT's  child,  or  that  the  defendant  had  any  i-easonable 
ground  so  to  believe  at  the  time  of  his  refusal  to  marry 
•  her,  then  they  should  find  for  the  defendant. 

To  these  various  points  of  the  charge,  and  to  the  refusal 
to  charge,  the  defendant  duly  excepted.  The  jury  found  a 
verdict  in  favor  of  the  plaintiff  for  the  sum  of  $2,350,  and 
the  plaintiff  remitted  to  the^  defendant  the  sum  of  $350,  and 
prayed  judgment  for  the  residue  of  the  verdict  and  dam* 
ages,  being  the  sum  of  $2,000  demanded  in  the  complaint; 
and  for  the  latter  sum,  with,  costs,  judgment  was  entered. 
The  general  term  afiirmed  an  order  of  the  special  term 
denying  a  motion  for  a  new  trial,  and  judgment  was  entered 
on  the  verdict,  for  the  plaintiff. 

D.  J.  Sunderlin^  for  the  defendant. 

F.  Kemarif  for  the  plaintiff. 

Ingraham,  J.  There  was  sufiScient  evidence  of  ^  request 
on  the  part  of  the  plaintiff  to  nuirry,  to  warrant  the  denial 
of  the  motion  to  dismiss  the  complaint.  The  uncle  and 
aunt,  in  her  presence,  and  without  objection  on  her  part, 
asked  the  defendant  to  marry  her  on  account*of  her  condi* 
tion,  which  he  refused;  and  when  the  plaintiff  said  to  him, 
**  McConnell  I  don't  want  your  money;  I  want  your  word 
and  honor  that  you  promised  me,"  he  replied,**  There  is 
no  use  in  talking,  I  can't  marry  you  now,"  there  was  evi- 
dence enough  on  the  subject  of  a  request  to  submit  that 
question  to  the  jury. 

The  defendant  objected  to  evidence  as  to  his  pecuniary 
circumstances.  The  ground  upon  which  this  was  admitted, 
was  to  'show  the  full  extent  of  the  loss  or  damage  the 
plaintiff  had  sustained  by  reason  of  the  defendant's  refusing 
to  fulfill  his  engagement. .  By  this,  I  suppose,  it  was 
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intended  to  show  that  from  the  plaintiff's  pecuniary  condi- 
tion, she  would  have  been  in  the  enjoyment  of  comfortable 
circumstances,  and  placed  in  the  use  of  means,  which  by 
his  refusal,  she  has  been  deprived  of.  It  is  now  settled 
that  in  action  for  breach  of  contract,  evidence  of  the  con- 
dition of  the  defendant  as  to  means  is  not  admissible. 
And  in  other  actions,  a  similar  ruling  has  been  adopted 
when  the  evidence  was  offered  to  increase  the  damages. 
Thus  in  Myers  v.  Malcom  (6  Hill.  293),  this  evidence  was 
held  improper  in  an  action  for  damages,  from  an  explosion 
of  gunpowder  improperly  stored.  And  in  Dain  v.  Wycoff 
(3  Selden,  191),  Gabdiner,  J.  in  an  action  for  damages  for 
seduction,  says:  *'If  the  defendant  can  not  show  his 
poverty  in  mitigation  of  damages,  there  is  no  reason  why 
the  plaintiff  should  aggravate  them  by  proof  of  his  wealth/' 
In  James  v.  Biddingitm  (6  Car.  and  P.  589),  such  evidence 
was  held  inadmissible  in  actions  for  criminal  conversation. 
But  in  the  latter  caso  it  is  said  this  rule  does  not  apply  in 
action  for  breach  of  promise  of  marriage,  where  the  amount 
of  the  defendant's  property  is  material  as  going  to  show 
what  should  have  been  the  station  of  the  plaintiff  in  society 
if  the  promise  had  not  been  broken.  (Sedg.  on  Dam.  p. 
544.)  His  means  might  have  i*elieved  her  from  labor,  or 
placed  her  in  a  condition  of  comfort  and  independence 
which  she  would  not  have  otherwise  enjoyed.  The  ob- 
jection in  this  case  was  not  to  the  mode  of  proof,  but  to 
the  admissibility  of  that  kind  of  evidence.  It  may  be 
objectionable  to  particularize  the  defendant's  property,  and 
such  evidence  should  be  confined  to  general  reputation  aa 
to  the  circumstances  of  the  defendant.  To  that  extent  I 
think  it  admissible. 

The  defendant  offered  evidence  showing  acts  of  improper 
and  lewd  conduct  on  the  part  of  the  plaintiff,  for  the  piu:- 
pose  of  proving  criminal  intercourse  with  other  men.  This 
was  excluded  by  the  court,  for  the  reason  that  the  same 
was  not  set  up  in  the  answer.  There  was  no  error  in  this 
ruling.  The  alleged  improprieties  had  taken  place  after 
19 
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the  promise  of  marriage  had  been  made.  They  did  iA>t 
show  the  contract  to  be  void  from  its  commencement,  but 
they  showed  acts  which  relieved  the  defendant  from  an 
obligation  of  performance,  and  which  constituted  a  defense 
to  the  original  cause  of  action.  The  code,  section  149, 
requires  an  answer  to  contain  either,  1.  Denials  of  the 
plaintiff's  allegations;  or,  2.  A  statement  of  any  new 
matter  constituting  a  defense  or  counter-claim.  The  word- 
ing of  this  section  is  imperative.  The  answer  must  contain 
such  statements.  In  this  case  the  answer  only  contained  a 
denial  of  the  promise.  It  gave  no  information  of  any  new 
defense,  or  any  new  matter  occurring  after  the  contract, 
that  formed  a  defense.  No  issue  was  formed  as  to  such  a 
defense.  In  McKyring  v.  Bull  (16  N.  Y.  297),  the  effect  of 
this  section  was  held  to  be  such  as  to  require  all  matter,  if 
it  constituted  a  defense,  to  be  pleaded.  (See  also  Wright 
v.  Delafield,  25  N.  Y.  E.  270.)  While,  however,  this  was 
not  admissible  as  a  bar  to  the  action,  the  defendant  offered 
'  and  the  court  received  it  in  mitigation  of  damages,  and  the 
defendant  received  the  full  benefit  of  it,  as  much  as  he 
would  have  done  if  received  on  the  first  offer.  In  addition 
to  the  admission,  the  judge  gave  the  defendant,  the  full 
benefit  of  the  evidence  as  a  defense  when  he  told  the  jury 
if  the  defendant  was  not  the  father  of  the  plaintiff's  child,, 
or  had  any  reasonable  ground  so  to  believe  at  the  time  of 
his  refusal  to  marry  her,  they  should  find  for  the  defendant. 
The  judge  also  charged  that  if  they  found  the  defendant 
had  seduced  the  plaintiff,  under  a  promise  of  marriage,  it 
aggravated  the  damages.  I  do  not  understand  the  objec- 
tion to  this  ruling  to  be  to  its  correctness  as  a  rule  of  law, 
but  that  it  was  not  warranted  by  the  evidence,  and  that  the 
judge  submitted  to  the  jury  a  proposition  not  sustained  by 
the  evidence,  and  not  in  the  case.  The.  propriety  of  the 
rule  was  fully  examined  by  Mason,  J.,  in  Wells  v.  Padgett 
(8  Barb.  323),  and  cases  cited  by  him  from  Massachusetts, 
Mississippi,  Tennessee,  Kentucky  and  Indiana,  approving 
that  rule.     The  only  case  cited  to  the  contrary  is  from 
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Pennsylvania,  but  the  propriety  of  that  decision  has  been 
since  questioned.  The  weight  of  authority  and  the  general 
principles  upon  which  such  evidence  has  been  admitted,  are 
strongly  in  favor  of  sustaining  the  rule. 

Was  there  then  evidence  enough  in  the  case  to  warrant 
the  finding  of  the  jury  on  that  point.  The^B  was  proved: 
1st.  The  promise  as  admitted  by  the  defendant  in  his  acts 
and  conversation.  2d.  The  pregnancy  of  the  plaintiff,  and 
subsequent  birth  of  the  child.  3d.  The  application  to  him 
to  marry  the  plaintiff,  on  account  of  her  condition,  and  his 
refusal.  4th.  The  appeal  of  the  plaintiff  to  him  that  she 
did  not  want  his  mofiey,  but  wanted  his  word  and  honor 
that  he  had  promised  her.  These  and  other  portions  of 
evidence  bearing  upon  this  question  were  amply  sufficient 
to  submit  to  the  jury  the  question*  whether  he  had  seduced 
the  girl,  and  if  so,  whether  he  had  promised  marriage  to 
carry  out  his  intentions,  or  had  taken  advantage  of  the 
confidence  arising  from  that  promise  to  effect  that  purpose. 
There  is  no  room  for  the  objection  that  there  was  not 
enough  evidence  on  which  that  question  could  be  submitted 
to  the  jury. 

The  judge  also  charged  that  <'  if  the  defendant  had  come 
into  court  and  attempted  to  prove  her  guilty  of  miscon- 
duct with  other  men,  of  which  he  knew  she  was  n^t 
guilty,  or  when  the  misconduct  was  committed  with  him- 
self, it  aggravates  the  injury  and  aggravates  the  claim  to 
damages.''  In  Southard  v.  Rexford  (6  Cowen,  254),  it  was 
held  that  an  attempt  to  justify  the  breach  of  promise  of 
marriage  by  stating  upon  the  record,  as  the  cause  of  deser- 
tion of  the  plaintiff,  that  she  had  repeatedly  had  criminal 
intercourse  with  various  persons,  and  fails  entirely  in 
proving  it,  is  a  circumstance  which  ought  to  aggravate 
damages.  The  reason  given  by  the  learned  judge  in  that 
case  is  that  a  verdict  for  nominal  damages  under  such  cir- 
cumstances would  be  fatal  to  the  plaintiff.  The  rule  is 
undoubtedly  founded  upon  the  fact  that  the  justification  is 
placed  upon  the  record,  and  that  it  will  ever  remain  there 
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as  aToiteration  of  the  charge  against  the  plaintiff,  and  with 
such  an  answer  on  the  record,  a  trifling  verdict  would  not 
show  that  such  charge  was  unfounded.  The  same  nile 
applies  to  actions  for  libel  and  slander;  but  I  have  not  seen 
any  case  where  the  rule  has  been  extended  beyond  a  justi- 
fication upon  •the  record.  The  defendant  certaunly  did 
prove  improprieties  on  the  part  of  the  plaintiff,  after  the 
promise  was  made,  not  perhaps  as  to  the  prostitution,  for 
those  witnesses  were  discredited,  to  some  extent,  and  may 
have  been  disbelieved  by  the  jury.  The  attempt  to  sub- 
mit such  conduct  to  the  juiy,  when  the  same  is  not  made 
a  part  of  the  record,  does  not  i^  my  judgment  warrant  the 
charge  of  the  judge  in  the  present  case.  Such  a  rule 
would  deprive  a  party  of  a  right  to  submit  any  thing  in 
mitigation  of  damages,  as  connected  with  the  plaintiff's  con- 
duct, without  assuming  the  liability  of  having  the  dam- 
ages increased  if  he  fails  in  establishing  the  truth  of  them. 

It  is  an  anomaly  in  an  action  for  a  breach  of  contract,  to 
hold  that  setting  up  matters  to  excuse  such  breach,  in  an 
answer,  the  proof  of  which  fails,  is  an  aggi'avation  of  dam- 
ages. Certainly  the  rule  should  be  extended  no  further 
than  the  case  of  Southard  v.  Rexford  has  carried  it;  and 
where  it  is  not  made  a  part  of  the  record  and  set  up  by 
way  of  justification,  there  is  no  good  reason  for  the  rule  as 
laid  down  upon  the  trial.  It  has  been  held  that  to  prove 
the  bad  character  of  the  plaintiff  in  such  an  action,  the 
representations  of  character  made  by  third  persons  may  be 
given  in  evidence  without  proving  their  truth.  {Faulkes  v. 
Solway^  3  £sp.  Rep.  236.)  If  the  rule,  as  laid  down  at 
the  circuit,  be  correct,  then  such  proof  would  only  be  an 
aggravation 'of  the  damages.  I  think  there  was  error  in 
this  part  of  the  charge,  and  that  the  rule  should  have  been 
confined  to  the  justification  set  up  on  the  record. 

There  is  also  some  ground  for  criticism  in  the  remaining 
part  of  the  charge  objec^ted  to  by  the  defendant,  viz:  That 
if  the  jury  were  satisfied  that  the  defendant  was  not  the 
father  of  the  child  they  should  find  for  the  defendant 
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The  pregnancy  was  a  conceded  fact.  It  was  not  for  the 
defendant  to  prove  that  he  was  not  the  father,  but  for  the 
plaintiff  to  prove  that  he  was,  if  she  wished  lo  relieve  her- 
self from  the  effect  of  the  admitted  pregnancy.  The 
instruction  to  the  jury  might  very  easily  lead  them  to  sup- 
pose that  unless  it  was  proved  the  defendant  was  not  the 
father,  they  might  suppose  him  to  be  the  father,  and  punish 
him  accordingly. 

For  the  cause  above  stated  as  to  the  charge  that  the 
attempt  to  prove  fSEu^ts  imputing  want  of  chastity  to  the 
plaintifi^  which  failed,  was  an  aggravation,  I  think  a  new 
trial  should  be  ordered;  but  a  majority  of  the  court  are  of 
the  opinion  that  the  charge  was  not  erroneous  in  this  respect, 
and  that  attempting  to  give  such  matters  in  evidence,  though 
not  set  op  in  the  answer  as  a  defense,  if  not  made  out,  war- 
rants the  charge  to  the  jury  that  it  should  aggravate  the 
damages. 

The  judgment,  therefore,  must  be  aflSrmed. 

MuLZJK,  J.,  concurred  with  Incfbahak,  J.,  upon  the  last 
X>oint  All  the  other  judges  being  for  aflirmance,  judgment 
affirmed. 
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KoBEBT  Dodge,  Executor,  Ac,  v.  Calvin  L,  Cbanball 
and  others. 

Where  the  holder  of  a  moiigage  which  was  past  due,  being  about  to 
enforce  it  by  action,  H.  agreed  by  parol  with  the  plaintiff's  testator,  who 
had  assumed  the  payment  thereof,  for  a  valuable  consideration,  to  pur- 
chase said  mortgage  and  refrain  fVom  collecting  the  principal  for  five  years. 
Held,  that  this  agreement,  being  executed  by  the  taking  of  an  assignment 
of  the  mortgage,  and  the  payment  of  the  consideration  therefor,  operated 
as  effectually  to  extend  the  time  of  payment,  as  if  it  had  been  under  seal. 

Held,  aUo,  that  this  was  an  executory  and  not  an  executed  contract,  and 
was,  therefore,  not  affected  by  the  statute  of  frauds. 

HeldffurtJur,  that  a  Judgment  dismissing  the  complaint,  in  an  action  to 
foreclose  the  mortgage,  brought  before  the  expiration  of  the  five  years, 
was  sustainable  upon  the  equitable  ground  that  the  defendant,  having  a 
cause  of  action,  could  be  allowed  to  set  it  up  to  avoid  circuity  of  aetion. 

A  judgment,  in  an  action  brought  by  an  executor,  as  such,  dismissing  the 
I  complaint  with  costs,  and  adjudging  that  the  defendants  recover  of  the 
plaintiff  a  specified  sum,  for  their  costs  and  disbursements,  without  any 
direction  that  the  plaintiff  shall  pay  the  costs  personally,  can  only  be  col- 
lected from  the  assets  in  his  hands.  It  is  in  law  a  Judgment  against  him 
for  costs  as  executor,  and  is  properly  rendered  as  though  he  was  prose- 
cuting in  his  own  right. 

Appeal  from  a  judgment  of  the  Supreme  Oourt 

Tins  action  was  to  foreclose  a  mortgage  executed  by 
Crandall  and  wife  to  David  Barclay,  on  9th  February,  1853, 
to  secure  the  payment  of  the  sunCi  of  $800,  in  three  instal- 
ments of  $266.66  each;  the  first  instalment  to  be  paid  on 
1st  March,  1855;  the  second  on  the  1st  March,  1856;  and 
the  third  on  1st  March,  1858;  interest  to  be  paid  annually 
on  1st  March  in  each  year,  on  the  whole  principal  remain- 
ing due  and  unpaid  On  the  29th  April,  1854,  Barclay 
assigned  the  mortgage  to  Jerusha  Holcomb  and  Jerusha 
Barclay,  who,  on  the  6th  June,  1854,  assigned  it  to  Lyman 
D.  Nield.  On  the  28th  March,  1855,  Nield  assigned  it  to 
S.  V.  R.  Mallory.  Mallory  died  on  19th  September,  1856, 
and  on  the  29th  of  that  month  letters  of  administration 
were  granted  on  his  estate  to  Thomas  M.  Howell.    On  28th 
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February,  1859,  Howell,  as  such  administrator,  in  consid- 
eration of  the  sum  of  $576.56,  to  him  paid  by  John  W. 
Holberton,  the  plaintiff's  testator,  assigned  the  mortgage 
and  the  bond  accompanying  the  same  to  Holberton.  Hol- 
berton died  in  February,  1862;  an(|  in  June,  1862,  these  fore- 
closure proceedings  were  commenced  by  his  executor. 

Prior  to  the  23d  February,  1856,  the  defendant,  Frede- 
rick C.  Holcomb,  had  purchased  of  Crandall,  the  mortgagor, 
and  became  the  owner  of  the  mortgaged  premises,  and 
had  agreed  with  Crandall  to  assume  and  pay  the  bond  and 
mortgage  to  the  owner  and  holder  thereof,  and  was  under 
obligations  to  pay  the  same  at  the  time  of  the  assignment 
to  Holberton.  Shortly  previous  to  the  28th  February, 
1859  (the  date  of  the  assignment  of  the  bond  and  mort- 
gage by  Howell  as  administrator  of  Mallory  to  Holberton, 
the  plaintiff's  testator),  it  was  agreed  between  Holberton 
and  the  defendant  Holcomb,  that  Holberton  should  buy  of 
Howell,  administrator  as  aforesaid,  the  said  bond  and 
mortgage,  and  take  an  assignment  thereof,  and  hold  the 
same  for  the  term  of  five  years,  from  the  28th  Feb.,  1859, 
and  give  Holcomb  the  said  term  of  five  years  within  which 
to  pay  said  bond  and  mortgage,  and  should  not  collect  the 
same  until  that  period  of  time  should  elapse;  and  that 
Holcomb  should  pay  Holberton  for  so  buying  and  holding 
said  bond  and  mortgage,  and  giving  day  of  payment 
thereof  as  aforesaid,  the  sum  of  fifty  dollars.  That  in 
pursuance  of  such  agreement,  Holberton  took  an  assign- 
ment of  such  bond  and  mortgage  as  before  stated,  and 
agreed  to  give  the  said  Holcomb  five  years  from  28th  Feb- 
ruary, 1859,  to  pay  the  same.  And  Holcomb  thereupon,  in 
consideration  thereof,  paid  the  said  John  W.  Holberton  the 
said  sum  of  fifty  dollars.  The  time  for  which  the  payment 
of  the  bond  and  mortgage  was  so  extended  by  said  agree- 
ment had  not,  when  the  suit  was  commenced,  or  at  the  time 
of  the  trial,  elapsed,  and  would  not  expire  until  the  28th 
February,  1864. 

Holcomb,  amongst  others,  was  made  a  party  defendant  in 
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the  foreclosure  suit,  and  answered  setting  up  the  agree- 
ment between  himself  ^ond  the  plaintiff's  testator  to' pur- 
chase the  bond  and  mortgage  of  the  administrator  of 
Mallory,  and  give  and  extend  the  time  of  payment  thereof 
to  him  for  the  period  of  five  years  from  the  28th  February, 
1859. 

The  cause  was  tried  by  a  referee.  The  plaintiff's  coimsel 
admitted  that  there  had  been  no  default  in  the  payment  of 
interest  upon  the  bond  and  mortgage,  and  that  he  did  not 
claim  a  right  to  foreclose  the  mortgage  by  reason  of  any 
default  of  payment  of  principal;  he  claimed  the  right  to 
foreclose  it,  and  maintain  the  action  for  that  reason,  unless 
it  was  established  that  there  had  been  a  good  and  legal 
agreement,  extending  the  time  of  the  payment  of  the 
principal.  It  was  also  conceded  and  admitted  by  the 
plaintiff's  counsel,  that  Frederick  C.  Holcomb,  the  defend- 
ant, was  the  owner  in  fee  of  the  mortgaged  premises,  having 
purchased  the  same,  subject  to  the  mortgage  in  question, 
and  having  become  bound  to  pay  the  bond  and  mortgage 
as  part  of  the  purchase  money  for  the  same,  prior  to  4;fae 
purchase  of  said  bond  and  mortgage  by  John  W.  Holber- 
ton,  deceased,  a\^d  that  he,  Holcomb,  was  in  a  proper  con- 
dition to  avail  himself  of  any  defense  in  this  action,  including 
the  defense  set  up  in  the  answer,  provided  that  such  an 
agreement  was  made. 

The  defendant's  counsel  then  offered  to  prove  the  def<mse 
set  up  in  the  answer.  The  comisel  for  the  plaintiff  objected 
to  Holcomb  proving  a  parol  agreement  between  himself 
and  the  plaintiff's  testator,  to  extend  the  time  for  the  pay- 
ment of  the  principal  due  upon  the  bond  and  mortgage  for 
five  years  on  the  payment  of  fifty  dollars,  as  set  up  in  the 
answer  of  the  defendant,  on  the  ground  that  such  agree 
ment  not  being  in  writing,  was  void  and  contrary  to  the 
statute  of  frauds.  The  referee  oven*uled  the  objection,  and 
the  plaintiff's  counsel  excepted. 

The  referee  heard  the  evidence,  and  foimd  the  &ct8  as 
above   set  forth;  and  found  as  a  conclusion  of  law  that 
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said  agreement  extending  the  time  of  payment  of  the  bond 
and  mortgage  for  five  years  from  the  28th  February,  1859, 
although  by  parol,  was  valid  and  effectual.  That,  therefore, 
there  was  nothing  due  the  plaintiff  on  such  bond  and  mort- 
gage, and  he  could  not  sustain  the  action,  and  that  his  com- 
plaint must  be  dismissed.  He  ordered  judgmeut  accord- 
ingly. The  plaintiff's  counsel  excepted  to  the  referee's 
conclusions  of  fact  and  of  law  in  respect  to  the  agreement 
to  purchase,  enlarging  the  time  of  payment  of  the  bond 
and  mortgage. 

Judgment  was  entered  on  the  report  of  the  referee  dis- 
missing the  complaint  "with  costs,"  and  adjudging  that 
the  defendants  "  recover  of  Robert  Dodge,  the  plaintiff, 
the  sum  of  $96.21,  their  costs  and  disbursements."  The 
plaintiff  appealed  to  the  general  term,  when  the  same  was 
affirmeil.    The  plaintiff  then  appealed  to  this  court 

(7.  Tract/ f  for  the  appellant. 

I.  The  judgments  entered  are  irregular  and  unauthor- 
ized. This  action  is  solely  by  an  executor.  The  judgment 
is  made  personal  for  costs  without  an  order  of  court  there- 
for. The  referee  has  no  power  to  award  costs,  {Woodruff^, 
Adm^r,  v.  Cook,  14  How.  481;  Code,  ^317;  Mersereau  v. 
Ryera's  Adtrir,  12  How.  301.) 

II.  Hie  verbal  agreement  alleged  as  a  defense  whereby 
the  payment  was  extended  for  five  years,  of  a  specialty  made 
between  strangei'S  prior  to  any  interest  acquired  therein 
by  the  party  sought  to  be  charged,  is  void  by  the  stat- 
ute of  frauds.  (2  K.  S.  135,  \  2,  sub.  1.)  It  was  an  exe- 
cutory and  not  an  executed  agreement.  (Story  on  Contracts, 
^18-20;  Bouvier's  Diet  "Agreement,'' and  "Executed.") 
The  admission  of  matter  as  a  defense  to  avoid  circuity  of 
action  is  allowed  only  where  such  matter  is  a  good  cause 
of  action.  (4  Wend.  360;  8  Cow.  151.)  "It  is  an  agree- 
ment that  by  its  terms  is  not  to  be  performed  within  one 
year  from  the  making  thereof."     {Vide  cases  cited,  2  Abb, 
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Dig.,  pages  84  and  85.)  It  is  not  an  agreement  to  make  a 
valid  new  mortgage  or  written  or  sealed  extension  or  valid 
release,  or  one  which  equity  would  decree  performed,  but 
it  is  set  up  and  found  as  simply  a  completed  verbal  under- 
standing to  wait  five  years  for  the  debt  then  past  due  by 
its  terms,  ,on  which  the  debtor  has  no  remedy,  {Stoddard 
V.  Hart,  23  N.  Y.  E.  556;  Marshall  v,  Lynn,  6  Meeson  & 
Welsby,  109.)  It  is  expressly  not  to  be  completed  till  five 
years  had  elapsed,  and  it  cannot  be  upheld  by  cases  where 
performance  might  be  within  a  year,  or  of  part  perform- 
ance within  the  year,  nor  for  **  rescission  "  or  as  **  executed." 
{Delacroix  v.  Bvlkley,  13  Wend.  71;  Lockwood  v.  JBarneSf 
and  notes,  3  Hill,  128;  6  Seld.  232.)  The  verbal  contract 
alleged,  and  so  found  by  referee,  is  entire,  viz.:  to  purchase 
the  bond  and  mortgage  and  not  to  enforce  its  payment  in 
five  years.  Although  in  part  executed,  it  is  void  by  the 
statute,  for  the  extension,  and  therefore  wholly  void.  {Van 
Alstyne  v.  Wimple,  5  Cowen,  162;  8  Johns.  253;  Baldwin 
V.  Palmer,  6  Seld.  232.)  On  such  a  "void"  and  "null" 
contract  no  action  lies,  and  no  defense  exists.  {Kellogg  v. 
Olmsted,  25  N.  Y.  Rep.  189;  23  N.  Y.  Rep.  556;  Hunt  v. 
Bloomer,  5  Duer,  202,  Aff'd,  3  Kern.  R.  341;  Baldwin  v. 
Palmer,  6  Seld.  [10  N..  Y.]  232;  Halsted  v.  Spencer,  How. 
Ap.  Cas.  319;  Broadwell  v.  Getman,  2  Den.  87;  Pitkin  v. 
Long  Island  Railroad  Company,  2  Barb.  Ch.  221;  Ambvr^ 
ger  v.  Merioin,  4  E.  D.  Smith,  393;  Burk  v.  Earl  of  Liver- 
pool, 9  Barn.  &  Cres.  392;  Bracegirdle  v.  Heald,  1  Barn.  & 
Aid.  722;  Peters  y.  Crompton,  1  Smith's  S.  C.  145,  note; 
Lyon  V.  Ezng,  11  Met.  411;  Pete)*s  v.  Inhabitants  of 
Westboro,  19  Pick.  354;  Foster  v.  McO'Blennes,  18  Mis- 
souri,  88;  Pierce  v.  Estate  of  Paine,  31  Vt.  34.)  Such  a 
defense  should  have  been  excluded.  (5  Bos  worth,  238,  and 
cases  cited;  31  Barb.  267;  St.  Nicholas  Insurance  Co.  v. 
Mer,  Marine  Insurance  Co.,  6  Duer,  208-19;  Tovmsend 
v.  Emp.  Stone  Co.)  Such  alleged  agreement  extending 
a  specialty,  whether*  with  or  without  consideration,  is 
expressly  adjudged  void.     {Allen  v.  Jaqvish,  21  Wend. 
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628;  Eddy  Y.Graves,  23  ih.84t]  4  Hill,  484;  31  Barb.  548; 
Bander  v.  Snyder,  5  Barb.  R.  70);  and  immaterial;  {Has- 
brouck  V.  Tappen,  15  John.  200,  3  and  4.)  The  debtor 
may  at  any  time  thereafter  have  tendered  the  debt.  In 
the  principal  opinion  below  the  judgment  is  upheld  solely 
"  to  avoid  circuity  of  action/'  although  the  agreement  is 
conceded  to  be  **Toid/'  upon  which  no  action  or  defense 
could  be  maintained.  (Lathrop  v.  Hoyt,  7  Barb.  60;  2 
Story  Eq.  Jur.  611,  §1201;  5  id.  70;  25  id.  440.)  On  a 
valid  agreement  any  damage  to  the  debtor  from  tender  of 
his  lawful  debt  or  performance  at  any  time,  would  bo 
" fanciful."  (25  N.  Y.  R  189.)  The  cases  cited  as  »*  anal- 
ogous,"  viz.,  1  Wend.  360,  3  Cow.  151,  are  upon  sealed 
contracts  modifying  personal  obligations.  No  cases  of 
enlargement  by  parol  of  personal  contracts,  as  by  waiver 
of  performance,  or  by  not  being  expressly  prohibited  within 
one  year,  have  any  application  to  specialties,  or  any  other 
contract  which  would  not  have  been  valid  if  made  by 
parol.  {Blood  v.  Ooodrich,  9  Wend.  68;  6  Meeson  & 
Welsby,  109;  13  Wend.  71.)  There  was  no  legal  conside- 
ration. If  the  sum  of  fifty  dollars  was  paid,  it  was  paid 
for  the  forbearance,  and  was  usurious  (1  R.  S.  772,  ^  1 
and  2),  and  can  not  maintain  such  agreement,  any  more 
than  if  paid  on  account.  {Hunt  v.  Bloomer,  supra,  cases 
dited;  2  Abb.  Dig.  28.)  This  pretended  agreement,  so 
apheld  below,  by  the  principal  debtor,  Holcomb,  discharges 
the  mortgagor,  Crandall,  and  the  mortgage  itself,  and  is 
alleged  to  have  been  made  with  a  stranger  before  assign-i 
ment.  '{Trotter  v.  Hughes,  2  Kernan,  74.)  The  evidence 
should  have  been  excluded.  The  agreement  is  not  made 
out  by  evidence. 

in.  The  appellant's  exceptions  are  well  taken.  {Vilas 
V.  Jones,  1  Comst.  286-7;  La  Farge  v.  Herter,  9  N.  Y.  R. 
241,  243;  Grain  v.  Hvbbel,  7  Paige  413;  Jvdd  v.  Seaver, 
8  id.  548.) 
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S,  W.  Gfardner,  jr.^  for  the  respondents. 

I.  On  the  trial  before  the  referee,  the  only  point  made 
by  the  plaintiff's  counsel  was,  that  the  i^eement  to  extend 
the  time  of  payment,  or  to  forbear  to  foreclose  for  five 
years,  was  within  the  statute  of  frauds,  declaring  contracts 
not  to  be  performed  within  a  year,  void  unless  in  writing. 
But,  at  general  term,  this  position  was  substantially  aban- 
doned by  the  appellant's  counsel,  and  the  main  points  made 
by  him  were :  1.  That  Holberton,  not  yet  being  the  owner  of 
the  mortgage,  could  make  no  valid  agreement  in  regard  to 
it;  and,  2.  The  mortgage  being  a  specialty,  no  agreement 
in  regard  to  it  could  be  valid  unless  the  agreement  was 
also  a  specialty. 

n.  And  presuming  that  the  same  points  will  -be  made 
here  upon  the  argument,  I  will  consider  them  in  their  order, 

1.  The  statute  applies  to  executory  and  not  to  executed 
contracts;  and,  by  reference  to  the  case,  it  will  be  seen  that 
Mr.  Holberton  agreed  in  substance  to  purchase  the  bond 
and  mortgage,  and  forbear  to  foreclose  it  for  five  years,  in 
consideration  of  fifty  dollars — ^which  contract  was  fully 
executed  at  once.  Mr.  Holberton  did  purchase  the  bond 
and  mortgage,  and  took  an  assignment  of  them,  and  Hoi* 
comb  paid  him  the  fifty  dollars.  Nothing  further  remained 
to  be  done  by  either  party;  Holberton  had  simply  to  wait 
the  five  years  for  his  money.  Holcomb  had  paid  the  con* 
sideration  money,  and  Holberton  had  entered  upon  the 
contract  by  receiving  the  money  and  purchasing  the  mort- 
gage, and  neither  party  could  rescind  the  contract.  Hoi 
comb  could  not  recover  ba^ck  the  money,  and  Holberton 
could  not  refuse  to  carry  out  the  contract,  based  as  it  was 
upon  a  good  consideration,  and  which  he  had  undeitaken 
to  execute.  {Talmadge  v.  R.  &  S.  R.  R.  Co.f  13  Barb,  493; 
2  Leighs'  N.  P.  1045;  McLees  v.  Sail  &  Bowen,  10  Wend. 
426;  Donellin  v.  Reed,  3  Bam.  &  Adol.  899.) 

III.  But  it  is  claimed  by  the  appellant  that  Holberton, 
not  being  the  owner  of  the  mortgage,  could  make  no  valid 
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agreement  extending  the  time,  prior  to  any  assignment 
There  might  have  been  some  force  in  this  position  pro- 
vided Holberton  had  never  purchased  the  mortgage.  This 
objection,  however,  has  no  force  in  this  case,  for  Holberton 
did  purchase  the  mortgage  and  take  an  assignment,  and 
hold  the  mortgage  at  his  death,  and  this  action  is  by  his 
representative;  and  upon  his  becoming  the  owner,  the 
contract  took  effect  as  a  valid  contract,  at  least  from  the 
time  he  took  the  assignment 

IV.  The  position  taken  by  the  plaintiff,  that  he  is  a  bona 
fide  holder  without  notice,  cannot  be  maintained,  for,  so 
far  as  his  right  to  maintain  this  action  is  concerned,  he  takes 
the  place  of  Holberton,  and  a  person  standing  in  that 
responsible  position  should  have  moral  integrity  enough  to 
carry  out  his  contracts.  Holberton,  when  living,  would 
sooner  have  lost  his  right  arm  than  have  attempted  to  avoid 
this  contract;  and,  now  he  is  dead,  the  court  will  see  to  it 
(at  least  if  it  is  legal  to  do  so),  that  his  executor  shall 
carry  out  the  wishes  and  legal  obligations  of  his  testator, 
and  not  allow  him,  after  a  poor  man  has  paid  his  money  for 
more  time  to  meet  his  obUgations,  to  ruin  him  by  this  pro- 
secution. 

Y.  K  I  am  right  in  this  position,  that  this  was  an  exe- 
cuted and  not  an  executory  contract,  then  the  position  of 
the  plaintiff,  that  this  contract  should  have  been  under  seal, 
is  answered;  for,  if  the  contract  was  executed,  it  operated 
at  once  to  extend  the  time  of  payment  five  years  from  the 
time  of  taking  the  assignment,  and  the  case  does  not  come 
within  the  decisions  requiring  certain  contracts  to  be  under 
seal.  And  it  is  conceded  that  Holcomb  is  in  a  proper  posi- 
tion to  set  up  this  contract,  provided  such  an  agreement 
was  made.  And  it  is  also  conceded  that  there  is  no  default 
in  the  payment  of  the  interest  It  is  also  suggested  here, 
that  as  title  to  this  mortgage  would  pass  by  mere  delivery 
without  a  written  assignment,  whether  an  agreement  to 
extend  the  time  of  payment,  if  founded  upon  a  good  con- 
sideration, would  not  be  valid  and  effectual  for  that  purpose. 
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even  if  executory  and  not  reduced  to  writing.  In  oth^r 
words,  is  it  an  agreement  varying  the  terms  of  the  con- 
tract, so  as  to  require  it  to  be  under  seal?  or  i»  it  not  rather 
an  agreement,  based  upon  a  good  and  valid  consideration, 
to  hold  the  contract  in  abeyance  until  the  expiration  of  tho 
time  fixed  upon  by  the  new  contract.  {Lattimore  v.  Ear- 
serij  14  Johns.  330;  Dearborn  v.  Cross^  7  Cow.  48;  Dela 
croix  V.  Bulkley,  13  Wend.  71;  Fleming  v.  Gilbert^  3 
Johns.  528;  1  Barb.  S.  C.  E.  327;  12  Barb.  366;  Clark  v. 
Dales,  20  Barb.  42;  Stone  v.  Sprague,  20  Barb.  509.) 

VI.  But  it  seems  clear,  from  the  reasoning  of  his  Honor, 
Judge  Smtth,  in  the  opinion  at  general  term,  that  in  any 
event  the  judgment  could  be  sustained  upon  the  equitable 
ground  that  the  defendant,  having  a  cause  of  action,  would 
be  allowed  to  set  it  up,  to  prevent  circuity  of  action.  That 
Holberton  having  taken  the  assignment,  and  held  it  under 
the  contract  as  proved,  and  received  a  consideration  there- 
for from  the  defendant,  and  this  action  being  by  his  repre- 
sentative, it  is  precisely  the  same  as  if  he  was  seeking  to 
foreclose  the  mortgage  by  suit,  notwithstanding  such  agree- 
ment; and*  if  the  defendant  could  have  no  defense  to  the 
foreclosure,  still  his  agreement  with  Holberton  would  give 
him  a  right  of  action  for  the  injury  received;  otherwise  he 
would  be  remediless;  and  this  being  the  case,  the  plaintiff 
would  not  be  permitted  to  foreclose  the  mortgage,  and  tho 
court,  to  prevent  circuity  of  action,  will  give  effect  to  this 
agreement  as  a  defense  to  the  suit;  and  upon  this  principle 
also  the  decision  of  the  referee  can  be  sustained.  {Broxon 
V.  Williams,  4  Wend.  360;  Clark  v.  Bush,  3  Co  wen,  151; 
Jaokaon  v.  Root,  18  Johns.  60.)  But,  in  either  view  of 
the  case,  we  submit  that  the  decision  of  the  referee  was 
right,  and  the  judgment  should  be  affirmed. 

Wright,  J.  The  mortgage  sought  to  be  foreclosed  by 
action,  was  in  the  winter  of  1858-9,  held  by  the  adminis- 
trator of  S.  V.  R  Mallory,  deceased.  The  premises  covered 
by  it,  had,  after  its  execution,  and  about  the  23d  February, 
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1856,  been  conveyed  by  the  mortgagor  to  the  defendant 
Holcomb,  who  adsomed  the  payment  of  the  mortgage  as  a 
part  of  the  purchase  price  of  the  premises.  The  mort- 
gagor had  paid  the  interest,  and  $266.66  of  the  principal 
sum  secured  by  it,  before  the  sale  and  transfer  of  the  pre- 
mises to  Holcomb.  Afterwards,  Holcomb  paid  the  into* 
rest  The  whole  principal  became  due  and  payable  on  the 
1st  March,  1858,  Shortly  before  the  28th  February,  1859, 
(the  administrator  of  Mallory  being  about  to  foreclose  the 
mortgage,)  Holcomb  entered  into  an  agreement  with  the 
plaintiff's  testator,  whereby  the  latter  agreed  to  purchase 
the  mortgage  of  Mallory's  administrator,  who  then  held 
the  same,  and  extend  the  time  of  payment  five  years;  or 
give  that  additional  time  from  the  time  he  took  the'  as- 
signment, to  pay  the  balance  due  upon  the  bond  and  mort* 
gage;  in  consideration  of  which,  Holcomb  agreed  to  pay 
him  fifty  dollars,  which  he  did  pay,  and  Holberton  took  the 
assignment  of  the  mortgage,  and  continued  to  hold  the 
same,  and  receive  payments  of  interest  thereon  up  to  his 
death.  The  bond  and  mortgage  were  assigned  to  the 
plaintiff's  testator  on  28th  February,  1859,  and  the  time 
agreed  to  be  given  to  Holcomb  to  make  payment  would  not 
expire  until  the  28th  February,  1864. 

This  foreclosure  suit  was  brought  in  June,  1862,  and  the 
question  is  whether  the  executor  of  Holberton  is  entitled 
to  sustain  it,  notwithstanding  the  contract  of  his  testator  to 
purchase  the  mortgage,  and  forbear  foreclosing  it  for  five 
years;  or,  in  other  words,  to  extend  the  time  of  payment 
of  the  debt  secured  to  be  paid  by  it,  and  which  was  due, 
for  five  years  from  such  purchase.  If  Holberton,  in  the 
face  of  his  contract,  was  not  entitled  to  maintain  an  action 
to  collect  the  principal  secured  by  the  mortgage  by  a  fore- 
closure thereof,  before  the  five  years  elapsed,  it  is  very 
clear  his  representative  is  not. 

The  ground  taken  at  the  trial  was,  that  the  contract  was 
void  by  the  statute  of  frauds,  not  being  in  writing,  and 
being  an  agreement  that  by  its  terms  was  not  to  be  per 
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formed  within  one  year  fram  the  making  thereof.  (2  R. 
S.  135,  ^  2j  sub.  1.)  I  am  of  the  opinion  that  it  was  not 
affected  by  the  statute.  The  statute  applies  to  executory, 
and  not  to  executed  contracts;  and  the  one  in  question,  I 
think,  was  of  the  latter  description.  It  was  certainly  exe- 
cuted by  Holcomb;  and  it  seems  to  me  the  purchase  of 
the  mortgage  by  the  plaintiff's  testator  was  an  execu- 
tion on  his  pai*t.  Holberton,  agreed  in  substance,  to  pur- 
chase the  mortgage,  and  forbear  to  foreclose  it  for  five 
years,  in  consideration  of  fifty  dollars.  He  did  purchase, 
and  take  an  lassignment  of  it,  and  Holcomb  paid  him  the 
fifty  dollars.  Thus,  the  contract  was  fully  executed. 
Nothing  further  remained  to  be  done  by  cither  party. 
Holberton  had  simply  to  wait  the  five  years  for  his  money. 
Holcomb  had  paid  the  consideration  money,  and  Holberton 
had  entered  upon  the  contract  by  receiving  the  money  and 
purchasing  the  mortgage,  and  neither  party  could  rescind 
it.  Neither  could  Holcomb  recover  back  the  money,  nor 
Holberton  refuse  to  carry  out  the  contract,  based  as  it  was 
upon  a  good  consideration,  and  which  he  had  undertaken 
to  execute. 

The  further  point  is  now  urged  (although  not  alluded  to 
on  the  trial),  that  the  mortgage  being  a  specialty,  no  agree- 
ment in  regard  to  it  could  be  valid  unless  the  agreement 
was  also  a  specialty.  It  may  be  conceded  that  ordinarily 
a  sealed  executory  contract  can  not  be  rescinded  or  modi- 
fied by  a  parol  executory  contract;  but  that  was  not  this 
case.  Here  the  mortgage  was  due.  The  holder  was  about 
to  enforce  it  by  action;  whereupon  Holberton  agrees,  for  a 
yaluable  consideration,  to  purchase  and  refrain  from  col- 
lecting it  for  five  years.  This  agreement  is  executed  by 
the  purchase;  and  as  respected  the  plaintiff's  testator,  ope- 
rated as  effectually  to  extend  the  time  of  payment  as  if  it 
had  been  under  seal.  Indeed,  as  title  to  the  mortgage 
would  pass  by  mere  delivery  without  a  written  assignment, 
I  cannot  see  why  an  agreement  to  extend  the  time  of  pay- 
ment, if  founded  upon  a  good  consideration,  would  not 
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be  yalid  and  effectual  for  that  purpose,  even  if  executory, 
and  not  reduced  to  writing.  The  agreementf  in  this  case, 
was  not  one  varying  the  terms  of  the  sealed  contract  so  as 
to  require  it  to  be  under  seal,  but  rather  an  agreement,  based 
upon  a  good  and  valid  consideration,  to  hold  such  contract 
in  abeyance  until  the  expiration  of  the  time  fixed  upon  by 
the  new  contract  It  was  conceded  upon  the  trial  that  Hoi- 
bomb  was  in  a  proper  position  to  set  up  the  new  contract, 
provided  such  an  one  was  made. 

But,  in  any  event,  as  suggested  by  the  learned  judge 
delivering  the  opinion  in  the  supreme  court,  the  judgment 
is  sustainable  upon  the  equitable  ground  that  the  defendant 
having  a  cause  of  action,  would  be  allowed  to  set  it  up  to 
prevent  circuity  of  action.  Holberton  having  taken  the 
assignment,  and  held  it  under  the  contract  as  proved,  and 
received  a  consideration  therefor  from  the  defendant,  and 
this  action  being  by  his  representative,  it  is  the  same  as  if 
he  were  seeking  to  foreclose  the  mortgage  by  suit,  notwith- 
standing his  agreement.  If  the  defendant  could  have  no 
defense  to  the  foreclosure,  still  his^  agreement  with  Hol- 
berton would  give  him  a  right  of  action  for  the  -injury 
he  received;  otherwise  he  would  be  remediless.  In  the 
face  of  his  agreement,  Holberton,  or  his  representative, 
ought  not  to  be  allowed  to  foreclose  the  mortgage;  and 
on  the  principle  of  avoiding  circuity  of  action,  the  law 
will  give  effect  to  such  agreement  as  a  defense  to  the  fore- 
closure suit. 

The  judgment  of  the  supreme  court  should  be  affirmed. 

Johnson,  J.  The  agreement  between  the  defendant 
Holcomb  and  the  plaintiff's  testator,  was  that  the  former 
should  pay  to  the  latter  fifty  dollars,  and  that  the  latter  in 
consideration  thereof,  should  purchase  the  bond  and  mort- 
gage in  question,  and  extend  the  day  of  payment  of  the 
principal  for  the  period  of  five  years,  from  the  time  of  the 
making  of  said  agreement.  Holcomb  thereupon,  paid  the 
money,  and  the  testator  purchased  and  took  an  assignment 
20 
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of  the  bond  and  mortgage.  The  mortgage  debt  waa  then 
wholly  due,  and  the  testator's  assignor  was  about  proceed- 
ing  to  foreclose  the  mortgage.  The  principal,  if  not  the 
only  question  in  the  case,  is  whether  this  being  by  parol, 
was  a  valid  agreement,  and  operated  to  extend  the  time  of 
payment  of  the  indebtedness.  If  it  was,  and  such  was  its 
effect,  the  action  was  prematurely  brought,  and  the  deeisfon 
of  the  supreme  court  was  right,  whether  the  proper  reason 
for  the  judgment  was  assigned  or  not. 

That  the  time  of  the  payment  of  a  simple  contract  debt 
may  be  thus  extended,  so  that  no  action  will  lie  for  its 
recovery  until  the  expiration  of  the  extended  time,  when 
the  agreement  to  extend  is  founded  on  -a  good  considera- 
tion, is  too  well  settled  to  admit  of  question.  Under  the 
former  system  of  practice,  such  an  agreement,  to  defeat 
the  action,  could  be  proved  under  the  general  issue,  as  it 
went  to  show  that  nothing  was  due,  an^  there  was  no  cause 
of  action  when  the  suit  was  commenced.  (1  Chit  PL  512.) 
And  so,  I  suppose,  under  the  present  system,  the  same 
evidence  may  be  given  under  a  general  denial,  as  it  goes 
to  controvert  what  the  plaintiff  is  bound  to  establish  by 
his  evidence,  to  wit:  the  existence  of  a  demand  due  at  the 
commencement  of  the  action.  In  such  a  case  the  subse- 
quent agreement  operates  upon  the  instrument,  where  the 
demand  is  evidenced  by  writing,  and  becomes  part  of  it, 
so  that  the  obligation,  instead  of  becoming  due  according 
to  its  terms,  is  only  due  at  the  expiration  of  the  extended 
time,  and  until  that  happens,  no  action  can  be  maintained 
upon  the  instrument.  The  subsequent  agreement  does  not 
operate  to  destroy  the  original  agreement,  but  only  to 
modify  it  in  respect  to  the  time  of  payment. 

It  is  claimed,  however,  on  the  part  of  the  plaintiff,  that 
this  principle  has  no  application  to  instruments  under  seal, 
and  that  in  regard  to  instruments  of  that  character,  it 
requires  an  agreement  in  writing  of  equal  solemnity  to 
effect  a  change  or  modification  in  any  material  particular. 
This  seems  to  be  the  rule  in  such  cases,  before  any  breach 
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of  the  specialty,  and  where  the  subaequent  agreement  is 
executory  merely.  It  was  so  held  in  Allen  t.  Jaqui$h  (21 
Wend.  628),  and  in  Eddy  v.  Graves  (23  id.  84),  cited  in 
the  opinion  of  the  court  in  this  case  at  general  term. 

But  it  is,  I  think,  equally  well  settled  that  after  the 
breach  of  a  sealed  agi-eement  it  may  be  modified  in  any 
respect,  or  wholly  rescinded,  by  an  executed  parol  agree- 
ment founded  upon  a  sufficient  consideration.  {Latiimore 
V.  Harden,  14  Johns.  330;  Dearborn  v.  Cross,  7  Cow.  48; 
Fleming  v.  Gilberty  3  Johns.  528;  Keating  r.  Price,  1 
Johns.  Cos,  22;  Delacroix  y.  Bulkley,  13  Wend.  71; 
Tawnsend  v.  Umpire  Stone^ressing  Co.,  6  Duer,  208.) 
Many  other  cases  might  be  cited  to  the  same  efiect,  but  the 
rule  seems  to  be  too  well  settled  to  require  it. 

That  this  was  an  executed  and  not  a  mere  executory  con- 
tract between  the  parties  is  extremely  clear.  The  defend- 
ant's proposition  was  to  pay  $50,  in  consideration  that  the 
plaintiff's  testator  would  buy  the  bond  and  mortgage -and 
extend  the  time  of  payment.  This  proposition  was  accepted 
by  the  testator  who  received  the  money  and  made  the 
purchase.  Nothing  else  was  to  be  done.  The  agreement 
did  not  contemplate  the  doing  of  any  further  or  other  act, 
to  effect  the  extension.  The  extension  was  effected  com- 
pletely and  perfectly  in  law  the  moment  the  agreement 
was  consummated  by  the  payment  of  the  consideration  on 
one  side  and  the  purchase  of  the  securities  on  the  other. 
The  agreement  was  then  completely  executed,  and  took 
effect  upon  the  bond  and  mortgage  which,  in  the  hands  of 
the  assignee,  became  due  and  payable  as  against  the  defend- 
ant Holcomb  in  five  years,  and  not  before.  After  that  it 
was  in  no  conceivable  sense  an  executory  agreement.  Its 
entire  object  and  purpose  had  been  completely  and  per- 
fectly fulfilled.  It  is  upon  this  principle  only  ^that  the 
proof  of  an  agreement  to  extend  the  time  defi^ats  the  action 
brought  before  the  expiration  of  the  extended  time.  The 
defense  in  such  case  does  not  proceed  upon  the  ground  of 
recoupment  of  damages  for  a  breach  of  the  agreement  to 
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extendi  but  upon  the  ground  that  the  agreement,  by  its 
own  force,  operates  upon  the  original  contract,  and  effects 
the  extension  by  way  of  a  modification  of  the  contract. 
The  statute  of  frauds  has,  clearly,  nothing  to  do  with 
the  case. 

The  objection  that  the  judgment  is  made  personal  for  . 
the  costs  is  not  reviewable  on  this  appeal.  But  if  it  were 
it  is  not  well  taken.  The  code  (^317)  provides  that  in  an 
action  prosecuted  or  defended  by  an  executor,  administra- 
tor or  trustee  of  an  express  trust,  costs  shall  be  recovered 
as  in  an  action  by  and  against  a  person  prosecuting  or 
defending  in  his  own  right,  but  such  costs  shall  be  charge- 
able only  upon,  or  collected  of,  the  fund  or  party  repre- 
sented, unless  the  court  shall  direct  the  same  to  be  paid  by 
the  defendant  or  plaintiff  personally,  for  mismanagement 
or  bad  faith  in  such  action  or  defense. 

There  is  no  direction  in  the  judgment  that  the  plaintiff 
shall  pay  the  costs  personally;  and  it  can  only  be  collected 
from  'the  assets  in  his  hands.  It  is  in  law  a  judgment 
against  him  for  costs  as  executor,  and  is  properly  rendered 
as  tnough  he  was  prosecuting  in  his  own  right. 

The  judgment  should,  therefore,  be  affirmed^ 

All  the  judges  were  for  affirmance,  except  Selden,  J., 
who  thought  the  agreement  void  under  the  statute  of 
frauds,  as  not  to  be  performed  within  a  year.  Judgment 
affirmed. 
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Plait  Adamb  v,  Simeon  Lelanb,  and  others. 

When  a  promissory  note  is  not  made  payable  at  any  partlcnlar  place,  gene- 
rally, in  order  to  charge  the  endorser,  payment  must  be  demanded  of  the 
maker,  at  his  place  ct  residence  or  business.  Yet  there  are  varions 
exceptions  to  this  mle. 

If  the  maker  has  no  known  residence  or  place,  the  holder  will  be  excused 
ftom  making  any  demand  whatever.  So,  if  in  the  intermediate  period 
between  the  time  when  the  note  was  made,  and  when  it  becomes  due,  the 
maker  has  removed  his  domicil  or  place  of  business  to  another  state,  the 
holder  will  be  excused  for  non-presentment  for  payment,  and  will  be  enti- 
tled to  the  same  recourse  against  the  endorsers  as  if  there  had  been  a  due 
presentment. 

It  will,  in  such  a  case,  be  sufficient  to  present  the  note  at  the  maker's 
former  residence  or  place  «f  business. 

Where  the  makers  had,  since  the  making  of  the  note,  removed  their  place 
of  business,  unknown  to  the  holder,  and  on  inquiry  at  the  former  place 
of  business,  the  holder  was  referred  to  the  agent  of  the  makers,  who 
informed  him  that  they  were  '*  out  west:"  Heldj  that  this  was  equivalent 
to  saying  they  were  out  of  the  state;  and  that  due  diligence  had  been 
used  by  the  holder  to  ascertain  where  to  demand  payment. 

Appeal  from  a  Jvdgment  of  the  Superior  Court  of  the 
City  of  New  York. 

The  defendants  were  sued  as  endorsers  of  a  promissory 
note  as  follows: 
"$6,000.  "New  Yobk,  Fd>ruary  12,  1857. 

"  On  the  20th  June  next,  without  grace,  we  promise^to 
pay  to  James  Moore,  or  order,  six  thousand  dollars,  for 
valued  received,  with  interest,  at  the  rate  of  seven  per 
cent  per  annum;  having  deposited  with  J.  Thompson,  as 
collateral  security,  with  authority  to  sell  the  same  at  the 
broker's  board,  or  at  public  or  private  sale,  or  otherwise, 
at  his  option,  on  the  non-performance  of  this  promise, 
and  without  notice,  nine  thousand  five  hundred  dollars, 
bonds  of  the  Sciotaand  Hocking  Valley  Railroad  Company. 

"Seymour,  Mck>re  &  Co." 

The  making  of  the  note  by  the  firm  of  Seymour,  Moore 
k  Co.,  and  the  endorsement  thereof  by  the  defendants, 
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was  proved.    At  its  maturity,  it  was  held  by  John  Thomp- 
son, and  in  August,  1857,  was  duly  assigned  to  the  plaintiff. 

The  only  question  in  the  case  was,  whether  payment  of 
the  note  was  properly  demanded  of  the  makers. 

The  proof  showed  that  at  the  date  of  the  note,  the  place 
of  business  of  the  firm  of  Seymour,  Moore  &  Co.,  the 
makers,  was  at  No.  110  Broadway,  New  York,  orer  the 
Metropolitan  Bank.  They  had  an  office  there.  When  the 
note  became  due,  it  was  given  by  Thompson,  the  holder, 
to  a  notary  to  protest.  The  notary  called  at  110  Broad- 
way, and  found  the  name  of  **  Seymour,  Morton  &  Co." 
over  the  door,  and  understood  from  a  man  in  the  office  that 
they  were  the  successors  of  the  firm  of  Seymour,  Moore 
&  Co.  He  demanded  payment  thereon,  which  was  refused. 
The  person  in  attendance  told  him  that  that  had  been  the 
office  of  Seymour,  Moore  &  Co.,  and  referred  him  to  a  Mr. 
Lincoln,  No;  54  William  street.  He  declined  paying  the 
note,  saying  he  had  no  money.  The  notary  went  to  No. 
54  William  street;  saw  Lincoln;  told  him  he  understood 
lie  was  the  agent  of  Seymour,  Moore  &  Co.;  he  said  he 
.knew  nothing  about  the  note,  and  refused  to  pay  it.  The 
Jiotary  inquired  of  him  if  he  knew  where  they  were.  He 
said  he  supposed  they  were  out  west.  He  professed  to 
know,  but  declined  to  give  the  notary  much  information 
about  the  fiirm. 

^t  the  close  of  the  case,  the  defendants'  counsel  moved 
to  dismiss  the  complaint,  on  the  ground  that  the  plaintiff 
had  failed  to  prove  a  demand  on  the  makers  at  the  maturity 
of  the  note.  Which  motion  was  denied,  and  the  defend- 
ants excepted. 

The  plaintiff  had  a  verdict;  and  judgment  being  entered, 
on  appeal  to  the  general  term,  the  same  was  affirmed.  The 
defendants  bring  this  appeal;  no  counsel  appears  for  them. 

JE.  Moore^  for  the  xespondeht. 

Wrioht,  J.  I  am  of  the  opinion  that  the  non-suit  was 
properly  denied.    The  note  was  dated  at  New  York,  and 
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the  place  of  biiainess  of  the  makers  when  it  was  given, 
was  at  No.  110  Broadway.  It  seems  that  when  payable 
(and  unknown  to  the  holder),  the  irm  of  Seymour,  Moore 
A  Co.  (the  makers),  had  been  dissolved,  and  a  new  firm 
(Seymour,  Morton  A  Co.),  had  succeeded  them  in  business 
at  the  same  place.  There  was  a  person  in  attendance  in 
file  office  from  whom  the  notary  demanded  payment,  but 
who  refused  to  pay,  sayiAg  he  had  no  money,  and  referred 
him  to  a  Mr.  Lincoln,  an  agent  of  the  makers,  at  No.  54 
William  street  The  notary  went  to  No.  54  William  street, 
and  saw  Lincoln,  who  did  not  dispute  his  agency  or  con- 
nection with  the  makers,  but  knew  nothing  about  the  note, 
and  refused  to  pay  it*  Upon  being  inquired  of,  if  he  knew 
where  the  makers  were,  he  said  he  supposed  they  were 
"out  west" 

When  a  promissory  note  is  not  made  payable  at  any 
particular  place,  generally,  in  order  to  charge  the  endorser, 
paynmit  must  be  demanded  of  the  maker  at  his  place  of 
rendenoe  or  business.  Yet  there  are  various  exceptions  to 
this  rule.  If  the  maker  has  no  known  residence  or  place, 
the  holder  will  be  excused  from  making  any  demand  what- 
ever. So,  if  in  the  intermediate  period  between  the  time 
when  the  note  was  made  and  when  it  becomes  due,  the 
maker  has  removed  his  domicil  or  place  of  business  to 
another  state,  the' holder  will  be  excused  for  non-present- 
ment for  payment,  and  will  be  entitled  to  the  same  recourse 
against  the  endorsers,  as  if  there  had  been  a  due  present- 
ment. It  will  in  such  case,  be  sufficient  to ,  present  the 
note  at  his  former  residence  or  place  of  business.  {Mc- 
Gruder  v.  The  Bank  of  Washinffton,  9  Wheaton,  598; 
Taylor  v.  Snr/der,  3  Denio,  145.) 

In  this  case,  the  residence  of  the  makers,  when  this  note 
was  made,  was  in  the  city  of  New  York,  and  their  place  of 
business  at  No.  110  Broadway.  The  note  was  presented 
for  payment  there.  It  was  found  that  they  had  removed, 
and  been  succeeded  in  business  by  another  firm.  The 
notary  was  referred  by  their  successors  to  a  Mr.  Lincoln, 
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their  agent,  for  information  as  to  the  note  and  the  where- 
abouts of  the  makers.  Lincoln  did  not  dispute  his  agency, 
or  connection  with  them,  but  knew  nothing  about  the  note. 
He  said  he  supposed  they  were  *'  out  west/'  The  common 
understanding  of  the  phrase  is,  **  in  the  Western  states," 
it  means  out  of  this  state. 

Not  finding  the  makers  of  the  note,  or  any  one  of  them, 
at  No.  110  Broadway,  the  place. of  business  of  the  firm 
when  the  note  was  made,  the  question  is  whether  due  dili- 
gence was  used  to  ascertain  where  to  demand.  .  The  makers 
had  removed  their  place  of  business,  unknown^  the  holder 
of  the  paper;  and,  on  inquiry  of  their  agent,  the  notary 
was  informed  by  him  they  were  "  out  west."  This  was 
equivalent  to  saying  that  they  were  out  of  the  state.  This,  ^ 
I  think,  .was  sufficient.  {Foster  v.  Julien^  24  N.  Y.  R.  28.) 
When  the  maker  of  a  note  has  removed  into  another  state, 
subsequent  to  the  making  of  the  note,  the  holder  need  not 
follow  him  to  make  a  demand;  but  it  is  sufficient  to  present 
the  note  at  his  former  place  of  residence  or  business. 
Indeed,  in  such  case,  the  holder  is  excused  from  making  a 
demand.    The  judgment  should  be  affirmed. 

All  the  judges  concurred,  except  Ingraham,  J.,  who  read 
an  opinion  in  favor  of  reversal. 

Judgment  affirmed. 
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The  President,  Dibectobs  and  Compant  of  the  Mahaiwe 
Bank  t;.  Joshua  Culver. 

The  defendant  J.  C,  covenanted,  upon  the  plaintiff's  agreeing  to  give  an 
extension  of  credit  to  B.  C,  on  his  executing  a  mortgage  for  $1,000,  that 
'*  if  the  title  of  the  said  B.  0.  u  good  (which  said  J.  does  not  warrant), 
the  same  (i.  e.,  the  farm)  shall  hring  on  foreclosure  sufficient,  after  pay- 
ment of  certain  prior  mortgages,  *'  to  satisfy  the  said  mortgage ''  to  the 
plaintiff,  &c.  Heldj  this  was  an  absolute  covenant  that  on  a  foreclosure 
the  premises  should  bring  enough  to  pay  the  plaintiff's  mortgage  **  if  the 
title  of  B.  G.  it  good." 

And  that  the  covenant  meant  what  is  literally  expressed,  viz:  that  the  farm 
should  bring  enongh,  on  foreclosure,  to  pay  the  plaintiff >  mortgage,  if 
the  mortgagor's  title  was  good,  i.  e.,  not  in  fact  legally  defective. 

And  it  being  neither  averred  nor  proved  that  B.  G.'s  title  to  the  premises 
mortgaged  to  the  plaintiff  was  defective  within  the  intent  and  meaning 
of  the  defendant's  covenant,  it  was  held  that  the  existence  of  an  adverse 

.  daim  to  the  farm,  and  the  pendency  of  a  suit  respecting  it,  at  the  time 
of  foreclosing  a  prior  mortgage,  did  not  establish  a  defect  in  the  title,  or 
constitute  any  defense  to  an  action  on  the  covenant. 

One  Backus  Culver  was  indebted  to  the  plaintiff,  upon 
notes  discounted  by  the  bank,  to  the  amount  of  $4,000. 
He  applied  to  the  bank  for  an  extension  of  his  indebted- 
ness, and  proposed  as  security  to  give  a  bond  and  mortgage 
on  his  farm  in  Amenia.  This  the  plaintiff  declined  to 
accept  without  a  covenant  of  security  that  the  farm  was 
worth  enough  to  pay  the  mortgage  offered.  There  were 
at  the  time  incumbrances  on  the  farm, — one  mortgage  for 
$10,000,  and  others.  Culver  gave  a  covenant  to  the  plain- 
tiff, signed  by  the  defendant,  his  son,  by  which  the  defend- 
ant covenanted  with  the  plaintiff  for  the  consideration  of 
one  dollar  that  the  farm  was^of  sufficient  value  to  pay  the 
previous  mortgages,  and  the  one  given  to  the  bank  if  the 
title  of  Backus  Culver  was  good  (which  the  defendant  did 
not  warrant);  that  the  same  should  bring  on  foreclosure 
sufficient,  after  payment  of  those  before  the  one  to  the 
bank,  to  satisfy  the  mortgage  to  the  plaintiff.  And  if,  upon 
the  foreclosure  of  either  of  said  mortgages,  there  should 
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be  a  deficiency  in  the  atnount  applicable  to  the  $4,000 
mortgage,  with  interest  and  costs,  he,  Joshua  Culver,  would 
pay  such  deficiency  to  the  plaintiff. 

No  evidence  was  given  on  the  trial,  but  the  parties 
admitted  that  Eliza  Davis  commenced  a  suit  against  the 
defendant  and  Backus  Culver  to  recover  a  poition  of  the 
farm  as  one  of  the  heirs  of  the  previous  owner.  That  such 
case  had  been  tried,  and  on  the  second  trial  a  verdict  was 
rendered  for  the  defendant,  from  which  the  plaintiff  in  that 
action  appealed.  That  while  the  appeal  was  pending,  one 
of  the  prior  mortgages  had  been  foreclosed  and  the  pro- 
perty sold  for  a  sum  that  left  no  surplus  above  the  mortgage 
foreclosed,  whereupon  the  suit  of  Davis  was  settled  and 
discontinued. 

The  special  term  rendered  judgment  for  the  plaintiff  ftnr 
the  amount  due,  and  interest,  which  was  affirmed  by  the 
general  term  and  the  defendant  appealed  to  this  court. 

B.  Morcj  for  the  appellant. 

G.  Dean,  for  the  respondent 

Ingbaham,  J.  The  only  questions  raised  in  this  case  are 
in  regard  to  the  constructioa  of  the  covenant  of  the  defend- 
ant; and  if  the  construction  contended  for  by  the  defendant 
is  the  correct  one,  whether  the  title  to  the  farm  of  Backus 
Culver  was  defective.  The  covenant  contained  two  provi- 
sions: one  that  the  farm  would  if  the  title  of  Backus  Culver 
to  it  was  good,  sell  for  enough  to  cover  the  prior  mortgages 
and  the  one  due  to  the  bank,  and  the  other  that  if  upon 
foreclosure  of  either  of  the  mortgages  there  should  be  a 
deficiency  in  the  amount  applicable  to  the  plaintiff's  mort- 
gage he,  the  defendant,  would  pay  such  deficiency. 

It  seems  to  me  hardly  necessary  to  decide  whether  the 
defect  in  the  title  was  proved,  or  whether  if  it  had  been, 
it  would  have  affected  the  defendant's  liability  under  the 
first  part  of  the  agreement.    The  latter  part  of  the  defend- 
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ant's  covenant  bound  him  to  pay  any  deficiency  that  might 
exist  on  a  sale  of  the  premises  under  a  foreclosure  of  either 
of  the  mortgages.  It  was  not  in  any  manner  made  depend 
ant  on  the  previous  condition,  and  it  was  by  no  means 
affected  by  any  defect  of  title  of  Backus  Culver.  The 
mortgage  foreclosure  was  of  a  mortgage  given  by  Joshua 
Culver.  His  title  was  undisputed.  The  title  given  by  the 
foreclosure  was  not  disputed,  and  on  the  sale  all  claim* to 
the  premises  was  abandoned.  There  was  no  necessary 
connection  between  the  two  conditions.  The  first  covenant 
was  as  to  the  sufficiency  of  the  farm  to  pay  all  the  claims 
upon  it.  This  was  made  conditioned  on  the  validity  of 
the  title  of  Backus  Culver.  The  second  was  an  agreement 
to  pay  any  deficiency  on  the  mortgages.  It  is  undoubtedly 
a  rule  in  the  construction  of  contracts,  that  they  are  to  be 
construed  in  the  light  of  the  surrounding  circumstances, 
with  a  view  to  ascertain  the  intent  of  the  parties.  {Wal- 
dron  V.  Willard,  17  N.  Y.  Rep.  466.)  The  application  of 
that  rule  would  not  help  the  defendant  here.  If  the  con* 
dition  as  to  the  title  could  be  made  applicable  to  the  second 
provision  it  would  be*  to  excuse  the  defendant's  liability  if 
from  such  defect  of  title,  the  foreclosure  became  inefiectual. 
Where  the  title  given  is  perfect,  and  the  supposed  defect 
does  not  in  any  manner  afect  the  sale,  there  is  no  good 
reason  why  the  defendant  should  be  relieved  from  liability. 
But  even  under  the  first  provision  of  the  covenant  the 
defendant  would  not,  as  this  case  comes  before  us,  be  enti- 
titled  to  relief.  The  admission  shows  it  is  true  that  a  claim 
had  been  made  for  a  part  of  the  property,  but  it  also  shows 
that  the  court  had  decided  adversely  to  the  claim  and  the 
claimant  had  appealed,  but  that  afterwards  the  claim  was 
abandoned  and  the  action  discontinued.  It  was  for  the 
defendant  to  show  the  defect  in  the  title.  A  mere  claim 
by  action  did  not  establish  it,  and  it  certainly  was  not 
strengthened  by  a  decision  adverse  to  the  claim.  Giving  the 
defendant  all  the  benefit  he  could  derive  from  the  con- 
struction of  the  contract  as  claimed  by  him,  he  has  not 
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established  any  right  to  relief.  There  is  no  proof  that  the 
title  was  defectiye,  and  the  evidence  in  the  admission  is 
that  the  court  held  the  title  good. 

The  first  provision  of  the  agreement  may  be  read  so  as 
to  contain  two  stipulations:  1st.  tkat  the  value  of  the  farm 
was  enough  to  pay  all  the  incumbrances  upon  it;  and  2d. 
if  the  title  of  Backus  was  good  the  same  would  bring  on 
fofeclosure  (of  Backus  Culver's  mortgage)  sufficient  to  pay 
all.  With  this  construction,  there  would  be  no  ground  for 
applying  the  exception  to  the  latter  provision. 

But  under  any  view  of  the  case  there  is  no  evidence  from 
which  we  could  say  the  title  was  defective. 

The  judgment  should  be  affirmed. 

Weight,  J.  The  question  in  the  case  is  a  narrow  one, 
depending  od  the  construction  of  the  defendant's  contract. 

The  words  of  the  covenant  are:  **K  the  title  of  said 
Backus  is  good  (which  said  Joshua  does  not  warrant),  the 
same  (that  is,  the  farm),  shall  bring  on  foreclosure  sufficient 
after  payment  of  those  before  the  one  to  the  bank,  to  satisfy 
the  said  mortgage  to  the  president,  directors  and  company 
of  the  Mahaiwe  Bank,  with  costs  of 'foreclosure."  The 
plaintiff  claims  this  to  be  an  absolute  covenant  that  on  the 
foreclosure,  the  farm  shall  bring  enough  to  pay  the  plain- 
tiff's mortgage,  **  if  the  title  of  Backus  Culver  is  good," 
and  this  seems  to  be  the  reading  of  the  contract.  The 
defendant,  on  the  other  hand,  insists  that  the  intent  and 
meaning  of  the  covenant  is,  that  if  Backus  Culver's  title  to 
the  farm  is  good — ^that  is,  there  is  no  real  bona  fide  adverse 
claim  rendering  it  uncertain — at  the  time  of  foreclosure 
and  pa;le  under  any  of  the  mortgages,  it  shall  bring  a  sum 
sufficient  after  paying  all  prior  ones,  to  satisfy  the  plain- 
tiff's mortgage;  and  that  there  was  no  breach  of  covenant, 
as  at  the  time  the  mortgage  was  foreclosed  and  sale  made, 
there  was  a  suit  pending  on  appeal,  involving  Culver's  title 
to  the  farm — a  real,  bona  fide  adverse  claim — ^which  was 
then  undetermined.     But  this  could  not  have  been  the 
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intent  or  meaning  of  the  parties  by  the  expression,  '*if  the 
title  of  said  Backus  is  good  (which  said  Joshua  does  not 
warrant)."  *The  parties  were  agreeing  for  an  extension 
of  credit  to  Backus  Culver  for  one  year,  and  the  plaintiff's 
bond  and  mortgage  were  payable  a  year  after  date,  and  no 
steps  could  be  taken  to  foreclose  it  until  May,  1858,  whilst 
the  prior  mortgages  upon  the  farm  were  not  under  the 
plaintiff's*  control,  and  for  .  aught  that  appears,  the  very 
mortgage  on  which  the  property  was  sold  was  controlled 
by  the  defendant  himself.  It  could  not  certainly,  under 
these  circumstances,  hare  been  the  intent  of  the  parties,  or 
the  meaning  of  the  covenant,  that  Backus  Culver's  title 
should  be  good  at  any  time  any  one  of  the  prior  mortgagees 
might  choose  to  foreclose  and  sell  the  mortgaged  premises. 
Again,  the  parties  knew  of  the  particular  claim  of  Eliza 
Davis,  and  undoubtedly  the  covenant  was  framed  in  refe- 
rence to  it.  Her  suit  assaulting  Culver's  title  to  the  farm, 
on  the  ground  of  undue  influence  and  essential  incapacity 
of  his  grantor,  had  been  pending  three  years,  and  was 
undetermined  when  the  covenant  was  made.  Knowing 
that  this  pretended  cloud  was  being  asserted,  the  defend- 
ant agrees  that  if  the  title  to  his  father  of  the  farm  that 
he  mortgages  to  the  plaintiff  is  good  (which  he  does  not 
warrant),  it  shall  bring  on  foreclosure,  sufficient  to  satisfy 
the  plaintiff's  mortgage,  and  all  prior  mortgage  liens.  Evi- 
dently the  covenant  means  what  it  literally  expresses,  that 
the  farm  shall  bring  enough  on  foreclosure,  to  pay  the  plain- 
tiff's mortgage,  if  the  mortgagor's  title  is  good.  That  is, 
not  in  fact,  legally  defective.  The  answer  of  the  defend- 
ant did  not  aver  any  defect  6f  title  in  Backus  Culver,  to 
the  premises  mentioned  in  the  covenant,  and  the  proof 
showed  that  the  only  person  questioning  it  was  Eliza  Davis, 
whose  claim  within  a  month  after  the  date  of  the  covenant, 
was  by  the  judgment  of  the  supreme  court,  declared  to  be 
invalid.  What  was  an  apparent  cloud,  w£en  the  covenant 
was  executed,  and  led  doubtless  to  its  peculiar  frame,  dis- 
appeared in  June,  1857.    Judgment  went  against  her,  and 
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in  favor  of  Culver's  title,  loug  before  there  could  have 
been  a  foreclosure  of  the  plaintifT 'a  mortgage.  That  judg- 
ment has  never  been  reversed;  and  although  an*  appeal  was 
brought,  it  was  abandoned,  and  the  action  discontinued 
several  monthd  before  the  present  action  was  commenced, 
and  more  than  a  year  prior  to  the  trial. 

It  was  not  therefore,  averred  or  proved  that  Culver's 
title  to  the  premises  mortgaged  to  the  plaintiff,  was  defec- 
tive within  the  intent  and  meaning  of  the  defendant's  cove- 
nant   The  judgment  should  be  affirmed* 

All  the  judges  concurred,  except  Seldbk,  J.,  who  did 
not  examine  the  case. 

Judgment  affirmed. 
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JoHK  BEBQDr  V.  Douw  Wemfus,  Administrator,  &c. 

For  work,  Ubor  and  servlcefl  rendered  to  tbo  keeper  of  a  coanty  poor  house, 
by  an  inmate  thereof  and  his  wife,  for  the  benefit  of  such  keeper  and  in 
his  business,  and  upon  his  promise  to  pay  therefor,  he  is  liable. 

The  keeper  of  a  county  poor  house  is  not  entitled,  any  more  than  a 
stranger,  to  the  labor  and  services  of  the  paupers  therein,  for  his  own 
advaotage,  without  compensation ;  and  any  oontract  or  promise  he  may 
make  to  pay  for  such  labor  will  be  obligatory  upon  him. 

The  Jurisdiction  of  this  court  extends  only  to  the  examination  of  the  legal 
conclusions  of  the  judge  or  referee  before  whom  a  cAuse  is  tried,  from  the 
facts  found  by  him.  The  court  haa  ao  power  to  look  into  the  evideBce, 
or  the  case  at  large,  for  the  purpose  of  reviewing  or  determining  quea- 
tions  of  fact. 

Appeal  from  a  judprneni  of  the  Supreme  Court* 
Tbe  action  was  against  David  Wemple,  since  deceased, 
to  recover  for  work,  labor  and  services  by  the  plaintiff  and 
his  wife,  performed  for  the  defendant  and  at  his  request. 
The  defendant  answered,  alleging  that  he  < was  keeper  of 
the  poor  house  of  the  county  of  Montgomery  from  the 
17th  of  April,  1853,  to  the  Ist  of  February,  1856,  and 
during  all  which  time  the  plaintiff  and  his  wife  were 
paupers  and  inmates  of  said  poor  house,  and  were  main- 
tained and  supported  at  the  expense  of  the  county,  and 
that  they  occasionally  worked  and  labored  in  said  poor 
bouse,  and  on  the  premises  connected  therewith,  for  the 
benefit  of  the  county,  and  under  the  charge  and  direction 
of  the  defendant  as  such  keeper,  which  is  the  labor  men- 
tioned and  referred  to  in  the  complaint;  that  they  were 
bound  and  required  to  perform  such  labor,  and  the  county 
of  Montgomery  was  entitled  to  such  labor,  without  the 
said  county  or  the  defendant,  as  such  keeper,  or  either  of 
them,  being  in  any  way  or  manner  accountable  to  the  plain- 
tiff therefor:  For  a  further  answer  the  defendant  alleged 
that. about  the  1st  of  February,  1856,  the  plaintiff  and 
defendant  accounted  together  of  and  concerning  the  labor 
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mentioned  in  the  complaint;  and  the  defendant  settled 
with  and  paid  the  plaintiff  in  full  for  all  the  labor  thus 
done  and  performed  by  the  plaintiff  for.  the  defendant,  and 
which  was  the  same  labor  referred  to  in  the  complaint. 
The  answer  further  alleged  a  set-off. 

The  cause  was  referred  to  Archibald  McFarlan^  Esq,^ 
who  found  due  to  the  plaintiff  from  the  defendant  for  the 
work,  labor  and  services  claimed  in  the  complaint,  with 
interest  on  the  demand  from  the  20th  March,  1855,  the 
sum  of  $189.57,  and  ordered  judgment  accordingly,  for 
that  amount,  with  costs  of  the  action. 

The  referee  found  as  facts:  That  on  the  17th  April,  1853, 
the  plaintiff  agreed  with  and  hired  to  the  defendant  to  work 
for  him  on  the  county  poor  house  farm,  in  Montgomery 
county,  at  the  price  of  $5  per  month,  and  be  boarded,  not  spe- 
cifying the  number  of  months,  but  to  work  until  the  spring 
work  and  seeding  were  done.  That  {he  plaintiff  commenced 
working  on  the  same  day,  and  continued  to  work  under  this 
agree^uent  for  the  defendant,  until  the  8th  of  August,  1853. 
That  the  plaintiff  again  commenced  work  on  the  same  farm 
for  the  defendant,  at  his  request,  about  the  middle  of 
December,  1850,  and  continued  to  work  until  20th  March, 
1854,  without  any  price  being  agreed  upon  for  this  service, 
being  three  months.  That  such  work  was  worth  $2.50  per 
month,  and  be  boarded,  making  $7.50  as  the  value  of  the 
service.  That  on  the  20th  March,  1854,  the  plaintiff  and 
defendant  made  an  agreement  by  which  the  plaintiff  was 
to  work  for  the  defendant  for  eight  months  at  ten  dollars 
per  month  at  farming  business,  and  be  boarded,  and  that 
the  plaintiff  4id  work  that  time  for  the  defendant  as  so 
agreed,  immediately  thereafter,  commencing  on  said  20th 
March,  1854.  That  the  plaintiff,  after  working  out  for  the 
defendant  said  eight  months,  continued  on  and  worked  for 
the  defendant  till  the  3d  day  of  March,  1855,  being  three 
months  and  eleven  days  more,  at  the  defendant's  request, 
but  without  any  agreement  as  to  the  price  to  be  paid  for 
the  plaintiff's  work  after  the  expiration  of  said  eight 
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months.    That  the  plaintiff's  seryices  for  that  time  were 
worth  $3  per  month  and  be  boarded,  making  $10. 

That  the  plaintiff's  wife,  Mary  Bergin,  worked  at  wash- 
ing, mending  and  ironing,  and  as  forewoman  of  the  laundry 
department  of  the  county  poor  house  of  said  county,  at  the 
request  of  and  for  the  defendant,  which  services  the  defend- 
ant promised  and  agreed  to  pay,  before  and  when  rendered, 
a  reasonable  eompensation,  from  1st  April,  1853,  till  the 
31st  January,  1856,  and  that  said  plaintiff's  wife  so  worked 
and  attended  to  said  business  on  an  average  at  least  two 
days  in  each  week  during  all  that  time,  being  in  all  147 
weeks,  and  which  services  were  worth  two  shillings  and 
six  pence  per  day,  besides  being  boarded;  and  that  the 
plaintiff's  said  wife  rendered  service  and  attended  to  the 
business  of  said  defendant  and  said  county  in  each  week 
during  the  time  said  defendant  was  at  said  poor  house, 
over  and  above  the  services  so  agreed  to  be  paid  for  by 
the  defendant,  and  when  she  was  not  so  engaged  more 
than  sufficient  to  pay  and  compensate  said  defendant  and 
said  county  for  her  board  and  clothing,  and  when  not  so 
engaged  in  the  washing  depaii;ment.  That  the  plaintiff 
had  received  from  the  defendant  previous  to  the  fall  of 
1853,  in  cash,  towards  and  on  her  claim  for  these  services, 
$5  at  one  time,  and  25  cents  at  another  time,  and  in  the  fall 
of  1854,  $20,  in  February,  1865,  $35,  and  in  clothing  $15, 
making  in  all  $75.25,  and  no  more.  That  there  never  has 
been  any  accounting  together  or  balance  struck  between 
the  parties  of  and  concerning  the  demand  claimed  in  the 
action;  nor  has  there  been  a  settlement  of  the  account 
claimed  at  any  time  between  the  parties;  nor  has  the 
defendant  paid  the  same  in  f  uU,  or  any  part  thereof  except 
the  above  sum  of  $75.25. 

The  referee  further  found  that  the  plaintiff  and  his 
family,  consisting  of  a  wife  and  four  children,  were  emi- 
grants, and  came  to  this  country  from  Ireland,  in  1851. 
They  came  from  Cayuga  county  in  the  winter  of  1853,  to 
the  county  of  Montgomery,  and  went  to  the  poor  house  in 
21 
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the  latter  county,  and  r^nained  there  aa  inmates  until  the 
defendant  came  there  as  keeper,  on  the  1st  April,  1853. 
The  plaintiff  and  his  wife  were  each  able-bodied,  strong 
and  healthy  persons,  and  able  to  earn  their  own  support  and 
living  when  the  defendant  first  went  to  keep  the  poor  house, 
and  were  not  entitled  to  remain  in  said  poor  house  as 
paupers  after  the  defendant  so  went  there  on  the  1st  April, 
1853.  Their  children  were  also  healthy  and  robust.  The 
defendant  took  possession  of  the  poor  house  and  farm,  as 
keeper,  on  1st  April,  1853,  at  a  salary  of  $400  a-year;  and 
himself  and  family  to  be  supported  by  the  county  at  the 
county  house,  and  the  county  to  furnish  a  foreman  only  to 
assist  him;  and  he,  with  that  assistant,  to  work  and  carry 
on  the  poor  house  farm,  and  see  and  attend  to  the  paupers. 
At  this  time,  the  plaintiff  and  his  family  were  on  the  emi- 
grant list  or  book,  and  were  persons  admitted  by  the  com- 
missioners of  emigration  at  the  city  of  New  York,  and 
were  kept  on  said  book  during  all  the  time  the  defendant 
was  keeper,  viz:  from  April  1,  1853,  to  February  1,  1856; 
the  commissioners  allowing  and  paying  for  such  keeping, 
for  the  plaintiff  and  wife  $1.25  each  per  week,  and  for  each 
of  the  children  $1.00  per  week,  during  the  whole  time.  In 
January,  1854,  the  board  of  supervisors  entered  into  a 
written  contract  with  the  defendant,  whereby  the  board 
leased  to  him,  for  the  term  of  two  years  from  the  1st  Feb- 
ruary, 1854,  the  poor  house  farm,  and  he  took  possession 
under  the  lease  on  the  1st  April,  1854,  and  continued  during 
the  term.  By  the  terms  of  the'  lease,  among  other  things, 
the  defendant  was  to  have  the  avails  of  the  emigrant  fund 
for  his  own  use.  The  county  was  also  to  pay  to  him  for 
each  and  every  pauper,  except  transient  paupers,  the  sum 
of  sixty-two  cents  per  week,  and  for  transient  paupers  the 
sum  of  sixty-four  cents  per  week;  to  be  paid  quarterly. 
From  1st  April,  1854,  to  1st  February,  1856,  and  up  to 
the  time  the*defendant  left  the  farm,  the  board  and  keeping 
of  the  plaintiff  and  his  family  were  charged  to  the  commis- 
sioners weekly  at  the  prices  above  stated,  and  which  the 
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defendant  received  under  the  contract  with  the  countjr,  and 
appropriated  to  his  own  use;  and,  during  the  same  time, 
he  charged  and  received  from  the  county,  under  such  con- 
tract, the  sum  of  sixty-two  cents  per  week  for  the  board 
and  keeping  of  the  plaintiff  and  each  member  of  his  fiunily. 
During  the  whole  time  the  defendant  was  at  the  poor  house, 
from  April  Ist,  1853,  both  the  plaintiff  and  his  wife  were 
able  to,  and  did  by  their  work  earn  their  living  and  main- 
tain themselves;  and  neither  the  plaintiff  or  his  wife  knew 
that  after  they  were  hired  by  the  defendant,  in  the  spring 
of  1853,  they  were  considered  and  continued  as  paupers 
on  the  books,  and  in  the  said  poor  bouse,  and  for  whom 
the  defendant  was  drawing  pay  from  said  county  and  com- 
missioners of  emigration.  And  that  the  services  rendered 
for  the  defendant,  and  for  which  the  plaintiff  seeks  to 
recover,  were  not  rendered  by  the  plaintiff  and  his  said 
wife,  or  either  of  them,  as  paupers,  and  to  which  the  county 
was  entitled;  but  were  rendered  for  the  defendant  on  con- 
tracts made  with  him',  and  on  his  agreeing  to  pay  the 
plaintiff  therefor  himself. 

The  defendant  filed  exceptions  to  the  referee's  conclu- 
sions of  fact;  and  also  to  his  conclusion  of  law  from  the 
facts  found,  that  the  plaintiff  was  entitled  to  recover  of  the 
defendant  the  sum  of  one  hundred  and  forty-three  dollars 
and  seventy-five  ceQts  principal,  and  interest  on  that  sum 
from  March  20,  1855,  making  in  all  $189.57. 

Several  exceptions  were  taken  on  the  trial  to  the  admi^* 
sion  of  evidence,  but  no  point  is  now  made  by  the  defend- 
ant's counsel  in  respect  thereto. 

t)n  appeal  to  the  supreme  court,  the  judgment  entered 
on  the  report  of  the  referee  was  affirmed;  The  defendant 
now  appeals  to  this  court 


EL  C.  Adama^  for  the  plaintiff. 
R.  H.  Oushney^  for  the  defendant 
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Wright,  J.  There  is  nothiDg  in  this  case  that  the  court 
can  review.  Our  jurisdiction  extends  to  the  correction  of 
errors  of  law  only,  and  this  has  been  often  declared.  We 
have  no  power  to  look  into  the  evidence,  or  the  case  at 
large,  for  any  such  purpose,  but  must  take  the  facts  found 
by  the  subordinate  tribunal;  and  if  upon  any  view  that 
may  be  taken  of  them  the  judgment  can  be  sustained,  we 
have  no  recourse  but  to  affirm  it. 

The  defendant  was  the  keeper  of  the  poor  house  of  the 
county  of  Montgomery,  and  occupied  and  worked  the  farm 
connected  therewith,  from  the  1st  of  April,  1853,  to  the 
1st  of  February,  1856,  the  first  year  having  a  salary,  and 
the  two  last  years  working  the  farm  for  himself,  and  board- 
ing and  keeping  the  inmates  of  th\a  poor  house,  under  a 
contract  by  which  he  was  to  have  the  proceeds  of  the  emi- 
grant fund  for  his  own  use,  and  also  sixty-two  cents  per 
week  from  the  county,  for  each  pauper.  The  plaintiff  and 
his  family  were  emigrants,  and,  when  the  defendant  entered 
into  possession,  inmates  of  the  poor  house.  Their  names 
were  on  the  emigrant  list  or  book,  and  were  kept  thereon 
by  the  defendant  during  his  whole  service  as  keeper,  and, 
whilst  he  had  charge  of  the  county  house  and  farm,  under 
his  contract,  he  drew  from  the  commissioners  of  emigration, 
for  the  board  and  keeping  of  the  plaintiff  and  his  wife, 
one  doUai*  and  twenty-five  cents  each  per  week,  and  for  his 
children  one  dollar  each  per  week,  and  also  from  the 
county  sixty-two  cents  per  week  for  each  member  of  the 
family.  The  plaintiff  and  his  wife  were  healthy  and  able- 
bodied  persons,  and  during  all  the  time  the  defendant 
occupied  the  poor  house  farm  were  able  to,  and  did,  by 
their  work,  earn  their  living  and  maintain  themselves,  and 
were  not  entitled  legally  to  be  considered  or  treated  as 
paupers.  There  seems  to  have  been  a  grave  wrong  com- 
mitted by  the  defendant  (without  collusion  with  the  plain- 
tiff) in  keepmg  the  plaintiff  and  family  as  inmates  of  the 
county  house;  but  that  was  a  matter  between  him  and  the 
county.    The  case  is  therefore  to  be  considered  as  though 
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the  plaintiff  and  his  wife  were  properly  inmates  of  the 
poor  house,  daring  the  defendant's  occupation  as  keeper. 
It  can  not  be  doubted  that  the  paupers  niight  be  required 
to  labor  to  a  reasonable  extent,  and  in  a  proper  way,  about 
the  establishment;  and  for  such  labor  and  services  ren- 
dered by  direction  of  the  keeper,  not  for  his  individual 
benefit,  no  liability  would  attach  to  any  one.  Hence,  if 
the  labor  and  services  for  which  compensation  was  sought 
in  this  action  were  merely  those  required  by  the  proper 
government  of  the  institution,  performed  in  the  poor 
house  and  on  the  premises  connected  therewith,  for  the 
benefit  of  the  county,  under  the  direction  of  the  defendant 
as  keeper,  neither  the  county  or  the  defendant  could  be  in 
any  way  or  manner  accountable  to  the  plaintiff  therefor. 

But  no  such  case  is  shown.  The  defendant,  it  is  true, 
was  the  keeper  of  the  county  poor  house,  and  the  plaintiff 
and  his  wife  inmates  therein.  The  services,  however,  for 
which  the  recovery  was  had,  were  performed  for  the  defend- 
ant, and  at  his  request,  and  under  and  in  pursuance  of  an 
express  promise  of  recompense.  The  fact  is  found  that 
the  services  were  not  rendered  by  the  plaintiff  and  his 
wife,  or  either  of  them  as  paupers,  and  to  which*  the  county 
was  entitled,  but  were  rendered  for  the  defendant  on  con- 
tracts made  with  him,  and  on  his  agreeing  to  pay  the  plain- 
tiff therefor,  himself.  Whilst  all  of  the  plaintiff's  labor 
was  performed  at  the  defendant's  request,  most  of  it  was 
under  express  contracts,  fixing  the  rate  of  compensation. 
The  wife,  also,  from  1st  April,  1853,  to  1st  February, 
1856,  worked  two  days  ih  each  week,  in  the  laundry 
department  of  the  poor  house  at  the  defendant's  request, 
and  upon  his  promise  and  agreement  to  pay  for  such  services 
a  reasonable  compensation;  and  when  not  so  engaged, 
during  each  week,  she  rendered  services  and  attended  to 
the  defendant's  business  and  that  of  the  county,  over  and 
above  the  services  so  agreed  to  be  paid  for  by  the  defend- 
ant, more  than  sufficient  to  pay  and  compensate  the 
defendant  and  the  county  for  her  board  and  clothing. 
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Under  this  state  of  facts,  there  could  be  no  question  oB 
to  the  defendant's  liability.  It  was  immaterial  that  he 
occupied  the  station  of  keeper  of  the  poor  house,  and  the 
plaintiff  and  his  wife  were  inmates  thereofl  The  services 
being  rendered  for  his  benefit,  and  upon  his  promise  to 
compensate  therefor,  he  is  liable.  Although  the  keeper, 
he  was  not  entitled,  more  than  a  stranger,  to  the  labor  and 
services  of  the  paupers,  for  his  own  advantage,  without 
compensation;  and  any  contract  or  promise  to  pay  for  such 
labor  would  be  obligatory  upon  him.  The  defendant's 
counsel  does  not  question  his  liability,  if  a  promise  to  pay 
was  established;  but,  insisting  that  it  was  not,  at  least,  so 
far  as  the  wife's  services  were  concerned,  and  with  a  mis* 
taken  view  of  our  power,  asks  us  to  review  and  determine 
this,  and  other  questions  of  fact  upon  the  eyidenoe.  We 
are  driven  to  repeat,  what  we  have  often  said  before,  that 
our  jurisdiction  extends  only  to  the  examination  of  the 
legal  conclusions  of  the  judge  or  referee  from  the  facts 
found  by  him.  The  referee  has  found  that  the  services  of 
the  plaintiff  and  wife  were  performed  for  the  defendant, 
under  an  agreement  to  pay  for  part  thereof  a  compensation 
fixed  by  the  parties,  and  for  the  remainder  a  reasonable 
compensation;  and  that  such  services  were  worth  the  sum 
of  $219,  upon  which  claim  the  defendant  has  paid  $75.25, 
and  no  more.  We  are  controlled  by  these  findings,  and 
they  fully  sustain  the  recovery. 

There  were  various  exceptions  taken  on  the  trial  by  the 
defendant's  counsel  to  this  admission  of  evidence.  They 
were  manifestly  frivolous,  and  no  point  is  no^  made  in 
respect  thereto. 

The  judgment  of  the  supreme  court  should  be  affirmed. 

Inqbaham,  J.  The  referee  finds  that  the  plaintiff  worked 
for  the  defendant,  at  his  request,  part  of  the  time  on  the 
county  farm  and  part  of  the  time  on  the  property  of  Wem- 
pie,  at  a  sum  agreed  to  be  paid  monthly  for  his  services; 
that  the  wife  also  worked  for  Wemple,  and  that  during  all 
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the  time  the  plaintiff  and  his  family  were  boarded  in  the 
poor  house,  and  the  cost  of  such  board  charged  to  the 
commissioners,  aad  also  charged  to  oommisaioners  of  emi- 
gration, the  plaintiff  and  his  family  being  emigrants.  The 
plaintiff  was  paid  by  Wemple,  in  part,  for  his  senrices, 
which  was  allowed  by  the  referee.  The  referee  also  finds 
that  the  plaintiff  and  his  family  were  able-bodied  persons, 
and  that  the  keeping  of  them  in  the  poor  house  was  a  fraud 
on  the  public.  ' 

All  the  questions  inyolved  were  questions  of  fact  for  the 
referee,  and  with  his  decision  we  should  not  interfere.  We 
are  asked  to  review  the  case  upon  the  facts,  and  reverse 
the  judgment  as  being  against  the  evidenoe.  For  this 
there  is  not  the  shadow  of  an  excuse.  There  is  ample  tes- 
timony to  show  that  the  plaintiff  worked  for  Wemple; 
that  Wemple  agreed  to  pay  a  fixed  rate  of  wages,  and  that 
he  afterwards  admitted  his  liability  by  payments  on  account. 
Throughout  the  whole  case  there  was  no  evidence  to  show 
that  the  plaintiff  was  ever  informed  that  he  was  working 
on  behalf  of  the  public,  but  on  the  contrary  the  fact  of 
payments  on  account,  and  of  his  being  sent  to  work  on  the 
private  property  of  Wemple,  is  sufficient  to  contradict  such 
a  supposition. 

Besides,  it  would  not  follow  that  the  commissioners 
were  entitled  to  the  labor  of  persons  paid  for  by  the  com- 
missioners of  emigration.  They  received  pay  for  their  board, 
and  were  not,  as  of  course,  entitled  to  their  labor  also. 

When  the  referee  finds  that  the  plaintiff  and  his  family 
were  kept  on  the  books  of  the  poor  house  as  paupers,  and 
that  such  arrangement  was  a  gross  firaud  on  the  county 
and  the  commissioners  of  emigration,  and  that  the  ser- 
vices rendered  were  not  rendered  by  the  plaintiff  and  his 
wife  as  paupers,  but  on  contracts  made  with  the  defendant, 
his  findings  are  amply  sustained  by  the  evidence. 

There  is  no  reason  whatever  for  interfering  with  this 
ju^ment,  and  the  same  should  be  affirmed. 

All  the  judges  concurring,  judgment  affirmed. 
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Maby  p.  Bbidgeb  v.  Richard  Weeks. 

This  court  has  no  power  to  review  a  judgment  where  the  judge  after  hearing 
the  evidence  on  both  sides  and  upon  deliberation  after  the  trial  is  con- 
cluded,  orders  judgment  for  the  defendant;  on  the  ground  that  the  plaintiff 
has  misconceived  his  remedy  and  is  not  entitled  to  the  relief  claimed,  even 
if  his  allegations  were  all  true;  but  there  is  no  finding  of  facts  by  the 
judge. 

The  code  is  explicit  that  in  that  class  of  cases  the  judge  must  state  his  con- 
clusions of  fact. 

Appeal  from  a  jtidgment  of  the  Supreme  Courts  affirminff  a 
judgment  of  the  special  term,  dmnimng  the  plaintiff  *8 
complaint^  vnth  costs. 

Geo.  Miller,  for  the  appellant 

jB.  Jetmingsj  jun.^  for  the  respondent. 

Denio,  C.  J.  This  case  was  tried  before  Mr.  Justice 
Bbown  without  a  jury.  The  plaintiff  and  the  defendant 
are  the  grantees  of  the  same  person,  the  plaintiff's  deed 
being  the  earliest  in  date,  and  the  defendant's  the  last 
recorded.  The  action  is  brought  to  set  aside  the  defend- 
ant's deed,  or  to  deprive  the  defendant  of  his  priority 
under  the  recording  act,  on  the  ground  that  he  took  his 
conveyance  with  knowledge  of  the  plaintiff's  deed;  and 
furthermore  that  he  obtained  that  conveyance  by  Qieans  of 
a  gross  fraud  practised  up<^  the  common  grantor.  Judge 
Bbown  decided  against  the  plaintiff  on  the  ground  that  she 
had  misconceived  her  remedy  and  was  not  entitled  to  the 
relief  claimed,  even  if  her  allegations  were  all  true.  But 
there  is  no  finding  of  facts.  There  is  an  opinion  of  Judge 
Beown  contained  in  the  return  and  printed  in  the  case, 
containing  the  reasons  of  the  learned  judge  in  support  of 
the  conclusion  to  which  he  arrived.  It  dqes  not  state 
whether  the  allegations  of  fraud,  or  of  notice   to  the 
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defendant  of  the  plaintiff's  prior  deed  are  established 
or  not,  but  it  is  determined  that  even  assuming  them 
to  be  established,  the  plaintiff  can  have  no  redress  in 
this  action.  We  are  not  entitled  to  review  a  judgment 
presented  in  such  a  shape,  as  we  have  very  often  decided. 
It  was  the  more  necessary  to  have  the.  facts  ascertained; 
for  the  evidence  upon  the  disputed  points  was  very  con- 
flicting. The  judgment  was  not  in  the  nature  of  a  non-suit, 
for  the  judge  heard  the  evidence  on  both  sides,  and  the 
decision  was  made  upon  deliberation  after  the  trial  had 
been  concluded.  We  cannot  say  what  facts  upon  the  two 
points  were  really  established.  It  is  enough,  however, 
that  the  code  is  explicit  that  the  judge  in  this  class  of  cases 
must  state  his  conclusions  of  fact.  The  judgment  must  be 
aflirmed. 
All  the  judges  concurred.    Judgment  affirmed. 
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Caleb  Wmnsa  v.  Dated  Babnet  and  others,  ex'rs,  &c. 

The  rule  which  protects  professional  communications  of  clients  to  their  attor- 
neys or  counsel,  from^  disclosure,  should  only  be  held  to  extend  to  such 
cobmunications  as  have  relation  to  some  suit  or  other  judicial  proceed- 
ing, either  existing  or  anticipated.    Per  SBLPENf  J. 

Where  both  parties  are  present,  at  the  time  when  a  communication  is  made 
by  one  of  them  to  his  attorney  or  counsel,  there  is  nothing  confidential  in 
the  communication. 

Ajppeal  from  a  judgment  of  the  Supreme  CowrL 
This  action  was  brought  to  set  aside  a  bond  and  mort- 
gage as  usurious  and  yoid.  The  complaint  alleged  that  on 
the  25th  day  of  June,  1857,  the  plaintiff  loaned  of  David 
Baiiiey,  deceased,  the  defendant's  testator,  $366.  That  at 
the  same  time  said  deceased  agreed  to  loan  to  the  plaintiff 
the  full  sum  of  $600,  for  which  the  plaintiff,  together  with 
his  wife,  agreed  to  execute  a  mortgage  upon  certain  real 
estate,  to  secure  the  plaintiff's  bond,  which  was  to  be 
given  conditioned  to  pay  a  like  amount.  That  as  a  condi- 
tion of  such  loan,  it  was  agreed  that  said  David  Barney, 
deceased,  should  receive  the  sum  of  twelve  per  cent  as 
interest.  That  for  said  $366,  the  plaintiff  gave  his  note, 
with  sureties.  That  afterwards,  and  on  the  fifth  day  of 
November,  1857,  said  David  Barney  advanced  the  further 
sum  of  $150,  and  no  more,  and  thereupon  the  plaintiff  gave 
the  mortgage  aforesaid,  which  is  now  sought  to  be  set  aside. 
The  defendant's  answer  admitted  that  David  Barney, 
deceased,  lent  to  the  plaintiff  $366,  June  25th,  1857,  and 
took  from  him  the  joint  note  of  the  defendant,  Samuel  Bar- 
ney, and  Miles  Abbott.  That  in  October  thereafter,  said 
David  Barney  loaned  to  the  plaintiff  the  further  sum  of  one 
hundred  and  fifty  dollars,  for  which  sums  the  plaintiff  pro- 
posed, at  some  time  thereafter,  to  give  a  mortgage,  and 
take  up  said  securities.  That  he  afterwards  applied  for  a 
further  loan,  and  that  he  gave  to  said  David  Barney, 
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deceased,  the  mortgage  mentioned  in  the  complaint,  send- 
ing it  to  him  by  mail,  and  authorizing  him  to  endorse  the 
balance  of  principal  upon  the  mortgage,  after  computing 
the  interest  on  the  said  note  and  money,  or  to  send  him  the 
balance  in  money.  That  said  David  Barney  did  endorse 
the  balance  of  the  principal,  after  computing  the  legal 
interest,  and  that  such  balance  was  $74.07.  They  denied 
the  usurious  agreement  charged  in  the  complaint.  On  the 
trial,  the  plaintiff  introduced  in  evidence  the  testimony  of 
witnesses  taken  on  a  former  trial,  under  the  following 
stipulation:  '*It  was  stipulated  by  the  parties  in  open 
court,  that  the  testimony  heretofore  taken  in  this  action, 
as  found  in  the  printed  case,  be  used  on  the  trial  of  this 
action,  except  the  testimony  of  the  witness,  John  P.  Hul- . 
bert,  as  follows:"  It  appeared  that  Hulbert  was  a  prac- 
tising attorney,  residing  at  Auburn;  that  he  was  the  gen- 
»eral  legal  adviser  of  David  Barney  up  to  a  short  period 
before  his  death;  his  adviser  in  relation  to  most  matters  of 
business;  at  times  both  as  to  his  investments  and  the  col- 
lection of  money;  that  he  occasionally  placed  demands  in 
Hulbert's  hands  for  collection,  and  sometimes  directed  him 
to  look  for  investments  for  him,  Barney;  that  Hulbert  did 
about  all  his  law  business,  and  his  business  pertaining  to 
the  completion  of  loans,  &c.  That  on  the  25th  of  June, 
1857,  the  plaintiff  and  Barney  came  to  his  office  together. 
R  remarked  that  he  and  Mr.  Whiting  (the  plaintiff)  would 
like  to  see  Hulbert  alone,  there  being  other  people  in  the 
office,  at  the  time.  That  the  three  then  went  into  an 
adjoining  room,  and  had  a  conversation  on  the  subject  of 
a  proposed  loan  of  money  from  Barney  to  the  plaintiff,  and 
the  terms,  amount,  condition  and  manner  of  effecting  the 
same;  Barney  and  Whiting  both  speaking  on  the  subject, 
and  addressing  their  remarks  to  each  other  and  to  Hulbert. 
The  defendants  objected  to  the  testimony  of  Hulbert, 
taken  on  the  former  trial,  as  to  what  was  said  during  that 
conversation,  by  the  parties,  on  the  ground  that  it  was  a 
privileged  communication.     The  court  sustained  the  objec- 
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tion,  and  excluded  the  testimony;  and  the  plaintiff  excepted. 
The  judge  before  Whom  the  cause  was  tried,  found  as  a  fact 
that  the  bond  and  mortgage  mentioned  and  described  in  the 
pleadings  in  this  action,  were  not  made,  executed  {^nd  deliv- 
ered upon  the  usurious  agreement  alleged  and  set  forth  in 
the  plaintiff's  complaint  And  as  a  conclusion  of  law  he 
found  that  said  bond  and  mortgage  were  valid,  binding 
and  legal  between  the  parties  thereto,  their  heirs,  execu- 
tors, administrators  and  assigns,  and  he  decided  that  the 
defendants  were  entitled  to  judgment  for  a  dismissal  of  the 
complaint  with  costs. 

Judgment  of  dismissal  being  entered,  the  plaintiff  ap- 
pealed to  the  general  term,  which  affirmed  the  judgment. 

S.  Giles,  for  the  appellant. 

Jfl  S.  Stephens,  for  the  respondent. 

Selden,  J.  This  case  presents  but  the  single  question 
whether  the  conversation  between  the  plaintiff  and  the 
defendant's  testator,  in  the  presence  of  Mr.  Hurlbert,  comes 
within  the  rule  which  protects  the  professional  communi- 
tions  of  clients  to  their  attorneys  or  counsel.  Upon  no 
subject  are  the  decisions  more  directly  conflicting  than  as 
to  the  extent  of  this  privilege.  To  reconcile  them  is  im- 
possible. It  is  not  difficult,  however,  to  ascertain  the 
source  of  the  conflict,  nor,  as  it  seems  to  me,  to  determine, 
with  reasonable  precision,  the  true  limits  of  the  rule.  The 
cases  on  the  subject  may  be  divided  into  two  classes,  and  a 
mere  cursory  examination  will  show  that  the  divergence 
between  them  grows  entirely  out  of  a  difference  as  to  the 
real  foundation  of  the  rule. 

Its  origin  seems  to  have  been  this:  In  ancient  times 
parties  litigant  were  in  the  habit  of  coming  into  court  and 
prosecuting  or  defending  their  suits  m  person.  Subse- 
quently, however,  as  law  suits  multiplied,  and  the  modes 
of  judicial  proceeding  became  more  complex  and  formal, 
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it  became  necessary  to  have  these  suits  conducted  by  per- 
sons skilled  in  the  laws  and  in  the  practice  of  the  courts. 
This  necessity  gave  rise,  at  an  early  day,  to  the  class  of 
attorneys.  To  facilitate  the  business  of  the  courts,  it  was 
iinportant  that  these  men  should  be  employed.  But  as 
parties  were  not  then  obliged  to  testify  in  their  own  cases, 
and  could  not  be  compelled  to  disclose  facts  known  only 
to  themselves,  they  would  hesitate  to  employ  professional 
men  and  make  the  necessary  disclosures  to  them,  if  the 
facts  thus  communicated  were  thus  withia  the  reach  of  their 
opponent.  To  encourage  the  employment  of  attomeysi 
therefore,  it  became  indispensible  to  extend  to  them  the 
immunity  enjoyed  by  the  party. 

The  most  instructive  case  on  this  subject  with  which  I 
have  met  is  that  of  Annesley  v.  The  Earl  of  Anffleaea, 
•  before  the  Barons  of  the  Irish  Exchequer  (17  How.  St. 
Trials,  1139).  The  case  was  most  extensively  and  ably 
argued,  and  very  elaborately  considered  by  the  court;  and 
the  conclusion  arrived  at,  as  to  the  true  origin  of  the  rule 
in  question,  may  be  best  stated  in  the  language  of  Mr. 
Baron  Mountenat,  vibo  says,  at  page  1240:  "  Mr.  Becor- 
der  hath  very  properly  mentioned  the  foundation  upon 
which  it  hath  been  held,  and  is  certainly  undoubted  law 
that  attorneys  ought  to  k^ep  inviolably  the  secrets  of  their 
clients,  viz:  That  an  increase  of  legal  business,  and  the 
inability  of  parties  to  transact  that  business  themselves, 
made  it  necessary  for  them  to  employ  (and,  as  the  law  pro- 
perly expresses  it,  ponere  in  loco  suo)  other  persons  who 
might  transact  that  business  for  them.  That  this  necessity 
introduced  with  it  the  necessity  of  what  the  law  hath  very 
justly  established,  an  inviolable  secresy,  to  be  observed  by 
attoi-neys,  in  order  to  render  it  safe  for  clients  to  communi- 
cate to  their  attorneys  all  proper  instructions  for  the  carry- 
itfg  on  of  those  causes  which  they  found  themselves  under 
the  necessity  of  entrusting  to  their  care." 

To  the  same  effect  is  the  language  of  Mr.  Justice  Pad- 
XKxac,  in  the  case  of  Dixon  v.  Parmelee  (2  Verm.  R  185), 
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where,  in  considering  this  question,  he  says:  "And  this 
distinction  seems  to  give  a  clue  to  that  which  is  said  to  be 
the  origin  of  the  law,  which  is  that,  in  early  days,  suitors 
brought  in  person  their  complaints  before  the  king,  and 
afterwards  his  courts;  that,  as  business  increased,  the 
administration  of  justice  approximating  to  a  science,  and 
the  necessity  of  forms  sensibly  felt,  it  became  absolutely 
necessary  that  there  should  be  a  set  of  men  to  stand  in  the 
place  of  suitors,  called  attorneys,  and  manage  their  causes, 
to  encouroffe  which,  and  bring  the  same  into  practice,  it 
also  became  necessary  for  courts  to  adopt  a  rule  by  way  of 
pledge  to  suitors,  that  their  secret  and  confidential  commu* 
nications  to  their  attorneys  should  not  be  drawn  from  them, 
either  with  or  without  the  consent  of  such  attorney.'' 

If  this  was  the  true  foundation  of  the  rule,  it  would 
follow  that  the  protection  is  confined  to  communications 
made  with  a  view  to  the  conduct  of  a  suit,  or  some  judicial 
proceeding,  and  it  goes  most  forcibly  to  confirm  and 
strengthen  the  direct  authority  to  which  I  have  referred, 
that  in  the  earlier  cases,  and  ivhile  the  origin  of  the  rule 
was  most  likely  to  be  kept  in  view,  the  doctrine  would 
seem  to  have  had  this  application.  The  earliest  cases  to 
be  found  on  the  subject  are  said  to  be  those  of  Berd  v. 
Lovelace  (Gary's  Kep.  88);  Austin  y.  Vesey  (id.  89);  and 
Eilway  V.  Kilway  (id.  126),  in  each  of  which  the  witness 
was  excused  from  testifying,  on  the  ground  that  he  was  the 
solicitor  in  the  cause.  In  another  case  in  the  same  report, 
viz:  Denio  v.  Codington  (p.  143),  the  excuse  allowed  was" 
that  the  witness  had  been  of  counsel  touching  the  matter 
in  variance. 

^  In  Waldron  v.  Ward  (Stiles,  449),  the  ground  of  privi- 
lege was  the  same.  Sergeant  Mayuard  there  proposed  to 
examine  a  witness  as  to  some  matter  "  whei*eof  he  had  been 
made  privy  as  of  counsel  in  the  cause.^'  But  the  chief 
justice  would  not  permit  the  examination,  saying  that  the 
witness  was  not  bound  to  '*  disclose  the  secrets  of  his  client's 
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So  in  Sparks  r.  Mddleian  (1  Eeble,  505),  Mr.  Aylet 
who  had  been,  as  the  report  states,  "  counsel  for  the  defend- 
ant," being  called  as  a  witness,  was  excused  from  testifying, 
the  Court  of  Eing^s  Bench  holding  '*  that  he  should  only 
reveal  such  things  as  he  either  knew  before  he  was  of 
covBMdy  or  that  came  to  his  knowledge  since,  by  other 
persons."  Although  it  is  not  in  terma  stated,  yet  the  plain 
inference  from  the  report  is,  that  Mr.  Aylet  had  been  counsel 
in  (he  cause.  The  language  used,  '*  counsel  for  the  defend- 
ant" and  **  before  he  was  of  counsel,"  would  scarcely  be 
otherwise  appropriate.  Thus  understood,  the  case  holds 
that  communications  from  his  client  to  Mr.  Aylet  before 
the  latter  was  actually  employed  as  counsel  in  the  caueet 
were  not  protected. 

A  precisely  similar  decision  was  made  nine  years  after- 
wards, by  the  same  court,  in  the  case  of  Otaiie  y.  Pickering 
(1  Vent  197.)  One  Baker,  who  had  been  solicitor  for 
PickeriDg,  was  called  to  testify  ccmceming  an  erasure  in  a 
will,  supposed  to  have  been  made  by  Pickering.  Objection 
was  made  that  having  been  retained^  as  solicitor,  he  could 
not  be  examined.  But  the  court  held  that  it  appearing 
that  Pickering  had  made  the  disoovery  to  him  '*  before 
such  time  as  he  had  retained  him,"  he  might  be  swbm. 

It  is  to  be  obserred  in  regard  to  these  two  cases,  that  in 
neither  is  it  said  that  the  communication  was  not  confidcn* 
tial,  or  not  made  to  the  witness  in  consequence  of  his  pro- 
fessional character,  but  the  decision  is  placed  upon  the  sole 
ground  that  it  was  made  before  the  witness  was  retained 
t » the  cause. 

That  the  opinion  of  Lord  Hardwicke  was  in  accordance 
with  these  cases,  is  shown  by  the  case  of  Vaillant  v.  Doder- 
mead  (2  Atkyns,  524),  where  the  witness  demurred  to 
certain  interrogatories,  on  the  ground  that  he  knew  nothing 
of  the  matters  enquired  about,  except  what  had  come  to 
his  knowledge  as  clerk  in  court  The  demurrer  was  over* 
ruled,  and  the  first  season  given  by  Lord  Hardwicke  was, 
that  it  appeared  ''  that  the  matters  enquired  after  by  the 
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plaintiff's  interrogatories  were  antecedent  transactions  to 
the  commencement  of  the  evit^  the  knowledge  whereof 
could  not  come  to  Mr.  Bristow  as  clerk  in  couii;,  or  solici- 
tor." No  notice  is  taken  in  this  case  of  any  distinction 
between  clerks  in  courts,  and  solicitors. 

But,  to  come  down  to  a  later  period:  In  the  case  of 
Wadsworth  v.  Hamshaw^  before  Chief  Justice  Abbott,  (2 
Brod.  &  Bing.  5,  in  note,)  one  Hughes,  an  attorney,  being 
called  as  a  witness  by  the  plaintiff,  stated  that  the  defend- 
ants **had  called  upon  him  to  advise  them  professionally^ 
respecting  the  dissolution  of  their  partnership."  The  counsel 
for  the  defendants  objected;  but  the  chief  justice,  without 
hearing  the  counsel  on  the  other  side,  held  "  that  the  com- 
munication was  not  privileged,  and  that  the  protection  was 
only  extended  to  those  communications  with  an  attorney 
which  related  to  a  cause  existing  at  the  time  of  the  commu- 
nication, or  then  about  to  be  commenced."  He  also  cited 
a  case  tried  at  the  Midland  circuit,  in  which  the  evidence 
of  the  attorney  in  the  cause,  called  to  prove  some  commu- 
nication of  his  client,  being  rejected,  the  court  upon  appli- 
cation granted  a  new  trial;  expressly  holding  'Hhat  no 
professional  communication  was  protected,  except  such  as 
related  to  a  cause"  This  case  is  important,  as  giving  not 
only  the  opinion  of  Chief  Justice  Abbott,  but  of  the  whole 
court  of  Kings  Bench,  in  a  case  involving  no  oth^  question. 

This  question  came  again  before  the  same  judge,  in  the 
case  of  Williams  'v.  Mandie.  (1  Ry.  A  Moo.  31.)  The 
action  was  assumpsit,  for  goods  sold;  and  the  defendants' 
attorney  being  called  by  the  plaintiff,  to  prove  that  the 
defendants  were  partners  when  the  goods  were  sold,  stated 
that,  ^^ prior  to  the  commencement  of  the  action  and  to  the 
period  when  the  goods  were  supposed  to  have  been  sold, 
he  had  been  consulted  by  some  of  the  defendants  in  rela- 
tion to  a  partnership  then  about  to  be  entered  into  by 
them."  The;  evidence  was  objected  to,  but  the  chief  justice 
said:  "I  think  this  evidence  admissible.  The  rule  I  have 
invariably  laid  down  in  cases  of  this  kind  is,  that  what  is 
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communicated  for  the  purpose  of  bringing  an  action  or 
suit,  or  relating  to  a  cause  or  suit  existing  at  the  time  of 
the  communication,  is  confidential  and  privileged;  but  whtA 
an  attorney  learns  otherwise  than  for  the  purpose  of  a  cause 
or  suit,  I  think  he  is  bound  to  communicate." 

Precisely  the  same  doctrine  was  laid  down  by  Best,  Ch. 
J.,  in  the  case  of  Broad  v.  PtU  (3  Car.  &  Pa.  418;  1  Moo. 
&  Mai.  233,  S.  C);  and,  in  a  note  to  the  case  in  the  latter 
volume,  the  true  basis  of  the  rule  is  very  justly  stated,  as 
follows:  '*  It  would  seem  that  the  rule  is  not  (as  it  is  often 
put)  founded  on  a  consideration  of  the  importance  of  the 
communications  made  to  attornej'^s,  nor  on  any  purpose  of 
protecting  the  general  business  which  attorneys  are  emr 
ployed  to  carry  on.  The  object  of  the  rule  appears  to  bo 
the  proper  conduct  of  judicial  inve^tiffcUions,  to  which  the 
full  and  free  disclosure  of  the  client,  to  his  professional 
advisers,  is  essential." 

That  Lord  Kenyon  also  was  of  this  opinion  is  shown  by 
his  remark  in  the  case  of  Duffin  v.  Smith  (Peake  N.  P.  C. 
103),  that  "  when  any  thing  is  communicated  to  an  attor- 
ney by  his  client  for  the  purpose  of  hia  defenae^^^  he  ought 
not  to  divulge  it 

In  a  case  before  the  Lord  Chief  Baron,  at  the  York  sum- 
mer assizes,  viz.,  Hargreave  v-  Hutchinson^  Lord  Ltm)- 
HUBST  said  that  it  had  been  held  by  the  judges  (meaning, 
I  suppose,  the  twelve  judges),  after  consideration,  that  the 
rule  was  that  a  communication  to  an  attorney  is  privileged 
if  an  action  be  pending  or  contemplated^ 

Looking,  then,  at  the  authorities  thus  far  noticed,  at  the 
doctrine  thus  enunciated,  traced,  as  it  is,  to  a  reasonable 
and  certain  origin  in  the  early  periods  of  the  common  law, 
we  should  say  that  there  could  be  very  little  doubt  as  to 
the  true  limits  of  the  rule.  But  unfortunately  there  is 
another  class  of  cases  still  more  numerous,  which  indicate 
a  different  doctrine,  viz:  that  the  privilege  has  no  special 
relation  to  suits  in  court  or  judicial  proceedings  of  any 
kind,  but  extends  to  every  case  where  a  member  of  the 
22 
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legal  profession  is  consulted  or  employed  professionally. 
We  must,  of  necessity,  decide  which  of  these  two  classes 
of  cases  we  will  follow.  They  are  directly  antagonistic, 
and  can  not  both  be  right. 

It  is  a  marked  fact,  and  one  of  great  weight  upon  this 
question,  that  very  few  of  the  cases  which  give  the  more 
extended  scope  to  this  rule,  refer  to  its  origin,  or  to  any 
principle  of  policy  upon  which  it  is  supposed  to  rest. 
They  seem  to  assume  that  it  is  because  the  communication 
%8  confidential  that  it  is  protected,  and  hence  great  difficulty 
is  experienced  in  finding  any  limit  to  the  privilege. 

It  is  said  that  in  one  case  the  court,  led,  as  it  would 
seem,  by  the  idea  that  the  betrayal  of  confidence  had 
something  to  do  with  the  rule,  would  not  permit  a  trustee 
for  the  plaintiflTs  and  defendants,  who  had  been  employed 
by  them  in  the  purchase  of  offices,  to  be  examined,  and  on 
the  ground  that  he  should  not  be  allowed  to  betray  a  trust.^ 
(See  2  Stark,  on  Evidence,  322.) 

In  the  case  of  Wilson  v.  Rastall^  (4  Term  R.  758),  a 
leading  case  on  this  subject,  it  was  seriously  insisted  that 
a  confidential  commiunication  to  a  friend,  inlying  upon  his 
secrecy,  was  protected.  Lord  Kenyon,  in  delivering  his 
opinion  said :  But  in  order  to  show  that  the  privilege 
extends  beyond  the  case  of  an  attorney  and  client,  a  hard 
case  has  been  pressed  upon  our  feelings,  of  confidence 
reposed  in  a  friend.  But  if  a  friend  could  not  reveal  what 
was  imparted  to  him  in  confidence,  what  is  to  become  of 
many  cases  affecting  life. 

This  remarkable  uncertainty  as  to  the  rule,  has  followed 
this  question  into  the  courts  of  this  countiy.  In  Holmes  v. 
Oomegys^  (1  Dall.  439),  it  was  contended  that  communica- 
tions to  a  confidential  agent  or  factor,  and  in  Caps  v.  Rob- 
inson^ (2  Wash.  C.  C.  R.,  389),  those  to  a  confidential  c\e;rk^ 
were  protected. 

These  cases  could  never  have  arisen  but  for  the  fact  that 
the  courts,  whenever  they  have  extended  the  privilege  to 
communications  other  than  those  which  related  to  some 
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existing  or  prospective  judicial  proceeding,  without  taking 
the  trouble  to  recur  to  the  origin  of  this  rule,  have  assumed 
that  the  idea  of  a  betrayal  of  confidence,  or  a  breach  of 
that  obligation  which  all  men  recognize,  to  presei*ve  invio- 
late a  secret  confided,  lie  at  its  foundation.  It  is  upon  this 
assumption,  mainly,  if  not  entirely,  that  the  courts  have 
ever  extended  the  privilege  beyond  what  was  necessary 
to  accomplish  its  original  objects,  as  here  set  forth,  viz: 
to  protect  those  having  business  before  the  courts  in 
the  employment  of  skilled  men  to  transact  it.  The  Ian- 
guage  of  the  judges  in  many  of  the  cases  prove  that  in 
making  their  decisions,  this  idea  was  prominent  in  their 
minds. 

The  authoritative  weight  of  this  class  of  cases,  there- 
fore, depends  in  a  great  degree  upon  the  correctness  of 
this  assumption.  It  can  hardly  I'equire  argument  to  prove 
that  the  social  obligation,  faithfully  to  guard  against  reveal- 
ing that  which  is  communicated  in  confidence,  cannot  by 
possibility,  have  any  logical  connection  with  the  rule  in 
question.  That  obligation  relates  solely  to  a  voluntary 
disclosure,  and  can  have  nothing  whatever  to  do  with  the 
policy  of  the  law,  in  its  efforts  to  ascertain  truth,  and 
administer  justice.  It  is  dishonorable  in  one  to  whom  a 
secret  has  been  confidentially  confided,  voluntarily  to 
reveal  it;  therefore^  the  law  when  engaged  in  ferreting  out 
this  very  secret,  should  not  compel  its  disclosure.  Is  this 
sound  reasoning?  No  one  will  so  pretend,  and  yet  palpa- 
ble Hs  is  the  distinction,  its  disregard  through  the  inadver- 
tence of  the  courts,  has  had  a  great  deal  to  do  with  the 
wide  departure  in  the  class  of  cases  under  consideration, 
from  the  rule  as  originally  laid  down.  I  do  not  mean  to 
say  that  the  courts  have  deliberately  placed  their  decisions 
upon  this  obviously  untenable  ground,  but  that  their  lan- 
guage often  shows  that  the  idea  of  violation  of  ti'uai  was 
prominent  in  their  minds,  and  influenced  their  conclusion. 

It  is  strongly  corroborative  of  the  view  here  maintained, 
that  whenever  any  judge  has  directed  his  attention  sped- 
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ally  to  the  origin  of  the  inile,  he  has  in  general  admitted 
it  to  bo  as  here  stated.  Thus  in  one  of  the  cases  relied 
upon  to  support  the  extended  rule,  viz:  Chreenough  y. 
Gaskell  (1  Myl.  and  Keen,  98),  Lord  Chancellor  Brougham, 
in  the  course  of  a  very  elaborate  opinion,  says:  *'The 
foundation  of  this  rule  is  not  difficult  to  discern.  It  is  not 
(as  has  sometimes  been  said),  on  account  of  any  particular 
importance  which  the  law  attributes  to  the  business  of 
legal  professors,  or  any  particular  disposition  to  afford  them 
protection.  *  •  •  But  it  is  out  of  regard  to  the  inte- 
rests of  justice,  which  cannot  be  upholdcn,  and  to  the 
administration  of  justice y  which  cannot  go  on  without  the 
aid  of  men  skilled  in  jurisprudence,  in  the  practice  of  the 
courts,  and  in  those  matters  affectiug  rights  and  obligations, 
which  form  the  subject  of  all  jrxdicial  proceedings." 

But  notwithstanding  this  distinct  recognition  by  the 
chancellor  of  the  true  basis  of  the  rule,  which  if  admitted, 
necessarily  admits  the  privilege  to  communications  having 
some  connection  with  judicial  proceedings,  he  nevertheless 
in  that  very  case,  allows  the  protection  to  cover  communi- 
cations not  made  in  reference  to  any  such  proceeding, 
either  past,  present  or  future;  the  statement  of  the  witness 
being  merely  that  they  **  were  received  by  him  in  his 
capacity  of  confidential  solicitor  for  Dannall,  for  whom  he 
had  been  prof  essionaUy  concerned  for  a  number  of  yeai*s." 
How  such  a  conclusion  could  be  deduced  from  a  rule 
founded  upon  such  a  reason,  I  am  unable  to  see;  and  the 
learned  chimcellor  would  himself,  I  think,  find  it  difficult 
satisfactorily  to  explain.  The  question  was  precisely  the  same 
as  that  in  the  case  pf  Annesley  v.  The  Earl  of  Anglesea^ 
supra,  the  opinion  of  both  courts  as  to  the  true  basis  of  the 
rule  was  the  same,  and  yet  the  conclusions  arrived  at  were 
directly  opposite.  I  think  very  few,  upon  a  critical  exami- 
nation of  the  two  cases,  would  hesitate  to  concur  with  the 
Irish  barons.  It  may  not  be  improper  to  say,  that  Lord 
Brougham^  in  recurring  to  the  origin  of  the  rule,  was 
giving  history,  a  matter  in  respect  to  which  he  was  rarely 
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mistaken.    His  deductions  from  the  rule  inyolred  a  diffe- 
rent mental  process. 

I  will  here  refer  to  two  other  cases,  as  they  seem  to  mo 
specially  worthy  of  notice,  viz:  Mills  v.  Chimoold  (1  Boot, 
383),  and  Calkins  v.  Lee  (2  Root,  363).  The  question  in 
botli  these  cases  was  whether  a  witness  is  obliged  to  dich 
close,  upon  his  oath,  what  the  defendant  had  told  him  in 
confidence,  and  upon  9^  promise  to  keep  it  secret. 

In  the  first  case,  the  court  said:  ''The  distinction  is, 
where  the  communications  are  necessary,  in  the  course  of 
business,  as  of  a  client  to  hift  attorney,  he  nuty  not  disclose 
them.  But  where  the  communications  are  voluntary,  as  in 
the  present  case,  his  oath  obliges  him  to  tell  the  whole 
truth«''  In  the  other  case  it  said:  *'  If  it  is  a  voluntary  com- 
munication, and  the  adverse  party  is  interested  in  the  testi- 
mony, the  witness  must  testify." 

In  these  two  cases  the  court,  without  expending  any 
learning  upon  the  origin  or  history  of  the  rule,  and  with- 
out being  confused  by  any  considerations  as  to  the  violation 
of  confidence,  and  of  the  solemn  promise  of  the  witness 
not  to  disclose,  with  that  plain  and  unening  good  sense 
whicb  has  £o  often  distinguished  the  courts  of  that  state, 
went  at  once  to  the  very  pith  of  the  rule  of  exemption. 
They  seem  to  have  seen  that  it  was  only  because  the  necech 
sity  of  employing  attorneys  to  transact  the  business  of 
courts,  in  a  measure  compelled  the  reposing  of  confidence 
in  them,  that  communications  to  them  were  protected. 

There  are  many  other  considerations,  as  well  as  coses, 
which  if  adverted  to  would  throw  light  upon  this  subject 
But  it  seems  to  me  that  enough  has  been  adduced  to  make 
it  clear,  that  the  privilege  in  question  is  not  founded  upon 
any  idea  of  the  sacredness  of  confidential  communications, 
whether  made  to  an  attorney  or  to  any  other  person;  nor 
npon  any  peculiar  policy  of  the  law  which  distinguishes  the 
general  business  of  an  attorney  from  that  of  any  other  class 
in  the  community;  but  it  was  the  result  of  that  jrule  of  the 
common  law,  which  excused  parties  from  testifying  in  their 


342  Whiting  v.  Babnet.  [Ct.  of  Ap. 

Opinion  of  Ihohaham.  J. 

own  cases,  and  of  the  necessity,  for'  the  convenience  of  the 
public,  as  well  as  the  benefit  of  suitors,  of  having  the  busi- 
ness of  the  courts  conducted  by  professional  men. 

Whether,  therefore,  the  recent  legislation  in  this  state, 
compelling  parties  to  testify  as  witnesses  in  their  own  suits, 
should  be  deemed  to  have  removed  the  whole  foundation 
of  the  rule,  and  terminated  all  necessity  for  its  continu- 
ance or  not,  which  may  admit  of  some  doubt,  it  follows 
from  the  views  here  expressed,  if  coiTect,  that  the  protec- 
tion should  only  be  held  to  extend  to  such  compaunications 
as  have  relation  to  some  suit  or  other  judicial  proceeding, 
either  existing  or  contemplated. 

The  judgment  of  the  supreme  court,  at  general  and 
specal  term,  should  be  reversed,  and  there  should  be  a  new 
trial,  with  costs  to  abide  the  result. 

Denio,  Ch.  J,  and  Wright,  Johnson  and  Mulun,  J.  J., 
were  also  for  reversal,  on  the  groimd  that  both  parties 
being  present,  there  was  nothing  confidential  in  the  com- 
munication. 

Ingraham,  J.  Upon  the  question  as  to  the  admissibility 
of  the  testimony  of  Hurlbert  as  to  what  passed  between 
the  plaintiff  and  Barney  in  his  presence,  the  decision  must 
depend  upon  the  fact  of  the  attorney  being  the  counsel  for 
both  parties.  If  he  was  only  the  counsel  of  Barney,  then 
the  decisions  settle  that  the  disclosures  being  made  in  the 
presence  of  a  third  party,  they  are  not  privileged.  {Grif- 
fith  V.  Davia^  5  Barn,  and  Ad.  502;  Shore  v.  Bedford,  5 
Man.  and  Gran.  271;  Weeks  v.  Argent,  16  Mees.  arid  Wels. 
816.)  In  Coveiiey  v.  Tannahill  (1  Hill,  33,  40),  Bronson, 
J.  says,  in  commenting  on  Robson  v.  Kemp  (5  Esp.  R  52): 
**  It  may  have  been  thought  important  thilt  the  witness  had 
acted  as  attorney  for  both  parties;  for  where  an  attorney 
is  called  in  by  one  party  to  witness  a  transaction  in  the 
way  of  business  with  a  third  person,  I  cannot  think  his 
mouth  is  closed  either  to  what  he  saw  or  heard.    It  is  not 
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ia  the  nature  of  a  confidential  communication  between  an 
attorney  and  client." 

I  do  not  think  the  witness  can  be  considered  in  any  other 
light  than  as  the  counsel  of  Barney.  He  wanted  the  advice, 
and  the  object  of  consulting  the  counsel  w^  to  ascertain 
if  the  arrangement  could  be  made  legally,  so  that  .he 
(Barney)  could  get  twelve  per  cent,  on  the  loan.  A  part, 
of  the  transaction  was  the  taking  of  the  note  and  payment 
of  the  money,  and  leaving  the  note  in  the  possession  of 
the  counsel  until  it  was  endorsed  and  delivered,  and  the 
deposit  of  extra  interest  was  made  with  the  counsel.  This 
was  a  fact  within  the  knowledge  of  all  the  parties,  and 
which,  under  all  the  cases,  would  not  be  privileged. 

This  evidence  offered  was  an  examination  of  a  witness  as 
taken  on  a  former  trial.  The  stipulation  to  admit  such 
evidence,  expressly  excluded  the  testimony  of  this  witness. 
There  was  no  ground  on  which  it  could  have  been  received, 
even  if  the  court  had  ruled  that  it  was  not  privileged; 
unless  with  the  consent  of  the  adverse  party. 

The  objection  to  this  evidence  when  offered,  was  solely 
on  the  ground  that  it  was  privileged,  and  we  can  only  con- 
clude that  the  other  objections  were  waived,  and  the  parties 
had  agreed  to  submit  the  question  solely  on  the  points 
stated  on  the  trial.  As  the  objection  was  not  made  in  the 
court  below,  the  defendant  cannot  now  avail  himself  of 
those  grounds  to  sustain  the  exclusion  of  the  evidence. 

The  judgment  should  be  afSrmed. 

HooEBOOM  and  Davies,  JJ.  were  also  for  affirmance. 

Judgment  reversed. 
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OswiN  Weix£S  and  others  v.  Peter  S.  March  and  Israel 
CoE,  impleaded  with  Max^thew  H.  Nace. 

The  authority  of  each  of  several  partners,  as  agent  of  the  firm,  is  necessarily 
llxnited  to  transactions  within  the  scope  and  object  of  the  partnership,  and 
in  the  coarse  of  its  trade  or  affairs. 

A  general  assignment  to  a  trustee,  of  all  the  funds  and  effects  of  the  part- 
nership, for  the  benefit  of  creditors,  is  the  .exercise  of  a  power  without  the 
scope  of  the  partnership  enterprise,  and  amounts;  of  itself,  to  a  suspension 
or  dissolution  of  the  partnership. 

Ho  such  authority  as  that,  in  one  of  several  partners,  can  be  implied  from 
the  partnership  relation. 

And  if  one  partner  executes  such  an  assignment,  without  the  consent  or 
authority  of  the  rest,  it  will  be  void,  and  wfll  not  operate  to  pass  to  the 
assignee  the  title  to  the  firm  property. 

But  where  N.,  who  had  been  the  active  partner  in  a  firm,  absconded,  leaving 
it  largely  insolvent,  first  writing  a  letter  to  C.  his  partner,  in  which  he 
declared  that  he  cot^ld  not  manage  the  debts  of  the  firm ;  that  he  would 
he  far  out  to  sea  before  C.  could  receive  the  letter;  that  he  was  going  to 
California,  where  he  would  start  again  in  business  with  $2,100  of  the  funds 
of  the  firm,  which  he  had  token  with  him;  adding,  '*  I  hereby  assign  you 
my  interest  in  the  business  of  N.  &  Co.,"  Stc. ;  also  **  Take  charge  of  every 
thing  in  our  business;  close  it  up  speedily,"  &c. ;  Held  that  this,  under  the 

.  circumstances,  was  a  full  assent  on  the  part  of  N.,  and  an  authorization 
to  C.  to  execute  an  assignment  of  the  partnership  property,  and  rendered 
an  assignment  executed  by  C.  a  valid  and  operative  instrument,  as  against 
him,  N. 

Appeal  from  a  judgment  of  the  Supreme  Court. 

The  action  was  brought  by  the  plaintiffs,  as  judgment 
creditors  of  the  firm  of  Nace  &  Co.,  to  set  aside  an  assign- 
ment in  trust  for  the  benefit  of  creditors  without  prefer- 
ences, ^of  the  assets  of  that  firm.  The  complaint  was  framed 
to  set  aside  the  assignment  on  the  ground  that  it  was  made 
to  hinder,  delay  and  defraud  the  creditors  of  the  assignors, 
and  it  contained  no  charge  that  the  assignment  had  failed 
for  want  of  power  to  execute  it,  or  otherwise.  The  only 
material  issue  presented  by  the  pleadings  was  one  of 
fraud. 

The  cause  was  brought  to  trial  at  the'  New  York  special 
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term,  in  January,  1858,  before  Mr.  Justice  Davies,  with- 
out a  jury.  The  plaintiflS  gave  evidence,  which  they 
claimed  tended  to  show  the  assignment  to  be  fraudulent  in 
fact,  and  rested.  The  defendants  then  introduced  rebutting 
evidence.  The  defendant  Coo  (who  was  one  of  the  firm 
of  Nace  A  Co.)  was  examined  as  a  witness.  He  testified 
that  Nace,  his  partner,  absconded  on  Saturday,  the  19th 
of  April,  1856,  and  that  the  letter  shown  to  him,  of  that 
date,  in  the  hand-writing  of  Nace,  and  addressed  to  the 
witness,  was  received  by  him  on  the  Tuesday  following. 
The  counsel  for  the  defendants  thereupon  offered  the  letter 
as  evidence  of  the  assent  of  Nace  to  the  assignment  to  the 
defendant  March.  The  counsel  for  the  plaintiffs  objected 
to  it  on  the  ground  that  no  assent  was  set  up  in  the  answer, 
and  that  it  was  contradictory  to  the  assignment,  and  also 
on  the  ground  that  the  letter  contains  no  authority. or 
assent,  and  the  assignment  in  question  was  not  an  execution 
of  any  power,  except  the  power  which  one  partner  pos- 
sesses by  virtue  of  his  partnership  relations,  which  objec- 
tion the  court  over-ruled,  and  admitted  the  letter  in 
evidence,  the  plaintiffs'  counsel  excepting.  The  letter  is 
as  follows: 

•*  New  York,  April  19,  1856. 

"Mr.  Coe:  My  dear  sir — Judge  not  harshly  of  me, 
although  I  have  involved  you,  with  myself,  in  considerable 
difficulty.  You  will  find  I  have  in  the  concern,  paid  in 
cash,  over  $15,000,  which  will  pay  all  we  owe,  with  the 
stock  on  hand,  and  leave  me  a  surplus,  after  paying  up 
Hannah  &  Shanks  and  Lockett  &  Pankey  (whom  please 
pay  after  you  pay  our  debts),  about  $9,000,  say  nine  tbou- 
sand  dollars,  which  you  will  please  pay  over  to  my  brother 
W.  M.  Nace,  to  whom  I  am  indebted.  I  have  given  him 
a  bill  of  sale  of  my  household  goods  to  secure  him  also. 
1  will  be  far  out  to  sea  before  you  receive  this.  But  I 
can  not  close  without  assuring  you  that  every  effort  of  my 
life  shall  be  exerted  to  reinstate  myself  in  public  confi- 
dence.    Take  charge  of  every  thing  in  our  business;  close 
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it  up  speedily.  Nace  &  Beinnie  owe  me  about  $8,000, 
loaned  in  various  ways.  To  prerent  embarrassment  to  our 
new  concern,  I  have  loaned  this  amount  in  money,  notes, 
<£c.  C.  Storm  has  a  mortgage  on  my  house  to  secure 
$2,000,  which  I  never  received  from  him  or  any  one.  I 
owe  him  nothing.  I  was  to  get,  according  to  agreement, 
all  the  interest  of  his  wife  and  Mrs.  Ann  Storm  in  the 
concern  of  Nace  &  ileinnie,  but  have  received  not  the  first 
cent. 

**I  take  with  me  $2,100,  which  is  charged  on  our  check 
books  (ours  and  N.  &  B.'s).  This  I  will  use  to  start  in 
California,  whither  I  shall  sail  on  Monday,  at  two  o'clock. 

**I  hereby  assign  you  my  interest  in  the  business  of 
Nace  &  Co.,  and  Nace  &  Beinnie  also. 

**  My  dear,  dear  children — God  bless  theml  I  shall  send 
to  my  father  to  remain  until  I  can  claim  them  again.  Great 
Godl  how  can  I  atone  for  this  act?  It  may  drive  me  to 
self-destruction.  I  hoped  all  along  to  be  able  to  pay  Nace 
&  B.  out  of  debt,  but  the  assets  will  not  come  in  fast 
enough.  Our  own  debts  are  maturing,  and  all  I  can  not 
manage.  Forgive  me.  You  will  lose  nothing,  but  it  will 
require  much  care  to  get  through. 

"Your  friend, 

"M.  H.  Nace." 

Further  evidence  was  given  touching  the  question  whether 
the  assignment  was  made  to  hinder,  delay  and  defraud  the 
creditors  of  Nace  &  Co. 

The  judge  found  the  following  facts: 

1st.  That  the  firm  of  F.  H.  Boek  &  Co.,  on  the  12th  July, 
1856,  recovered  two  judgments  against  Matthew  H.  Nace 
and  Israel  Coe;  one  for  $1,074.47  and  another  for  $825.76; 
that  on  16th  October,  1856,  they  obtained  three  other  judg- 
ments against  the  same  defendants;  one  for  $847.01,  one 
for  $847.26,  and  another  for  $768.76.  That  on  the  15th 
November,  1856,  they  recovered  another  judgment  against 
the  same  defendants,  together  with  one  Charles  Trow- 
bridge, for  $1,12.6.07. 
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2d.  That  during  the  pendency  of  the  actions  in  ivbich 
such  judgments  were  recovered,  and  on  28th  June,  1856, 
the  plaintiffs,  Danenhower  &  Harris,  became  the  owners  of 
the  claims  on  which  said  judgments  were  recovered,  by 
transfer  from  Bock  &  Co. 

3d.  That  on  22d  August,  1856,  the  said  Danenhower  & 
Harris  recovered  a  judgment  against  the  defendants  Nace 
&  Co.  for  $656.26;  on  the  30th  September,  1856,  another 
for  $945.24;  and  on  20th  October,  1856,  another  for 
$609.35. 

4th.  That  Oswin  Welles,  one  of  the  plaintiff,  on  the 
28th  October,  1856,  recovered  a  judgment  against  the 
defendants,  Nace  &  Coe,  for  $1,729.14. 

5th.  That  before  the  conmiencement  of  this  action,  trans- 
cripts of  all  of  said  judgments  were  filed  in  the  proper 
county,  and  executions  issued  thereupon  respectively,  and 
each  returned  wholly  unsatisfied  before  the  commencement 
of  this  suit 

6th.  That  from  Januaiy,  1856  to  April  26,  of  the  same 
year,  the  defendants  Matthew  H.  Nace  and  Israel  Coe,  were 
copartners  in. trade  in  the  city  of  New  York,  under  the 
name  of  Nace  &  Co. 

7th.  That  all  the  above  mentioned  judgments  were 
recovered  upon  the  joint  obligations  of  said  copartnership 
of  Nace  &  Co.,  incurred  by  said  firm,  on  and  previous  to 
the  19th  April,  1856. 

8th.  That  up  to  the  said  19th  April,  1856,  Coe  had  taken 
no  active  part  in  the  transacting  of  the  business  of  the  firm. 

9th.  That  on  the  19th  of  April,  1856,  Nace  absconded 
from  the  city  of  New  York,  and  took  with  him  a  large 
amount  of  the  assets  of  the  firm,  leaving  the  letter  of  that 
date  directed  to  his  partner  Coe,  ofiered  by  the  defendants, 
and  read  in  evidence  herein;  and  that  said  letter  was 
received  by  Coe,  on  the  22d  April,  1856. 

10th.  That  on  the  25th  April,  1856,  the  firm  of  Nace  & 
Co.  was  dissolved. 

11th.  That  after  such  dissolution,  and  before  making  the 
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assignment  to  the  defendant  March)  hereinafter  mentioned, 
Coe  sold  goods  of  the  late  copartnership  on  credit. 

12th.  That  on  the  12th  June,  1856,  Coe,  one  of  the  part- 
ners, executed  the  assignment  to  the  defendant  March, 
annexed  to  the  complaint,  and  rdad  in  evidence. 

13th.  That  the  letter  of  the  19th  April,  was  an  authority 
from  Nace  &  Coe  to  execute  the  assignment. 

14th.  That  said  asiiignment  was  made  on  the  eve  of  the 
obtaining  of  the  first  two  judgments  by.  Bock  &  Co.,  and 
with  the  intent  to  prevent  Bock  &  Co.  from  getting  a  pre- 
ference by  execution. 

15th.  That  after  the  making  of  the  assignment,  the 
assignee  sold  most  of  the  assigned  property  on  credit,  with 
the  connivance  of  the  defendant  Israel  Coe. 

16th.  That  the  assignment  to  the  defendant  March  was 
not  made  to  hinder,  delay  and  defraud  the  creditors  of 
Nace  &  Co. 

The  conclusions  of  law  of  the  judge  were: 

1st.  That  the  defendant  Coe  had  not  the  power  to  make 
such  assignment  without  the  authority  of  his  copartner 
Nace,  and  that  no  interest  in  the  copartnership  property 
passed  thereunder,  unless  there  was  such  an  authority; 
and  the  fact  that  said  assignment  is  not  preferential,  makes 
no  difference  in  the  principle  of  law  applied  to  this  case. 

2d.  That  the  letter  of  April  19th,  1856,  was  an  authority 
from  Nace  to  Coe  to  make  the  assignment  in  question. 

3d.  That  the  dissolution  of  the  firm  of  Nace  &  Coe  on 
the  25th  April,  1856,  did  not  change  the  rights  and  powers 
of  the  paii:ners,  and  the  subsequent  assignment  by  Coe 
was  a  valid  act,  notwithstanding  such  dissolution. 

4th.  That  such  assignment  was  a  valid  instrument,  and 
passed  the  copartnership  property  to  the  assignee. 

The  plaintiffs  excepted  to  the  last  three  conclusions  of 
law,  and  also  to  the  13th- and  16th  findings  of  fact,  an^ 
that  part  of  the  9th  finding  of  fact  which  finds  that  Nace 
took  with  him  a  large  amount  of  the  assets  of  the  firm. 

Judgment  was  entered  at  special  term  for  the  defend- 
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ante  dismissing  the  plaintiff's  complaint.  On  appeal  to  the 
general  term  from  the  judgment,  the  same  was  affirmed. 
The  plaintiffs  then  appealed  to  this  court 

Alex.  S.  Johnson,  for  plaintiflSj. 

Jo/m  Sessions,  for  defendants. 

Wbioht,  J.  The  action  was  brought  against  the  defend- 
ants March,  Coe  and  Nace  (the  two  hitter  composing  the 
firm  of  Nace  &  Co.),  to  set  aside  an  assignment  of  the 
copailnership  property,  on  the  ground  that  it  was  made  to 
hinder,  delay  and  defraud  the  creditors  of  the  assignors. 
Fraud  was  the  only  material  issue  presented  by  the  plead- 
ings; and  the  court  found  that  there  was  none  in  the  trans- 
action. The  case  made,  justified  no  other  conclusion.  The 
assignment  appropriated  the  firm  assets  to  the  payment  of 
all  the  partnership  creditors;  and  the  fact  that  the  instru- 
ment was  executed  with  the  intent  to  prevent  one  of  the 
firm  creditors  froni  getting  a  preference  by  execution,  and 
thereby  secure  an  equal  distribution  of  the  partnership 
effects  among  all  the  creditors,  did  not  tend  to  establish 
the  fraudulent  purpose  alleged. 

But  one  of  the  partners  had  absconded,  taking  with  him 
a  large  amount  of  the  assets  of  the  firm,  and  the  assign- 
ment was  made  by  the  other  partner.  On  the  ground  that 
the  re-assignment  was  executed  by  Coe  in  the  firm  name, 
it  was  first  claimed  at  the  trial,  that  the  instrument  was 
invalid,  and  no  interest  in  the  property  passed  thereunder. 
The  defendant  Coe  executed  it  some  two  months  after 
Nace  left,  and  it  was  not  preferential.  But  it  is  urged, 
however  (and  this  was  the  view  of  the  court  below),  that 
without  the  consent  or  authority  of  his  copartner,  he  had 
no  power  to  make  even  an  assignment  not  preferential;  and 
further  (which  the  court  did  not  agree  to),  that  there  was 
DO  such  consent  or  authority  shown. 

The  right  and  power  of  one  partner  to  make  a  general 
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assignment  of  all  the  funds  and  effects  of  the  paitnership, 
to  a  trustee,  for  the  payment  of  debts,  has  undergone  much 
discussion  in  the  courts.  The  point  was  distinctly  presented 
to  this  court  in  the  case  of  Robinson  v.  Gregory  et  aLy 
decided  at  the  last  December  terra.  In  that  case,  two  of 
three  partners  made  the  assignment,  giving  preferences, 
without  the  knowledge,  consent  or  authority  of  the  third 
partner,  and  in  his  absence  from  the  country;  and  he  never, 
in  writing  or  verbally,  assented  to  it,  but,  on  the  contrary, 
dissented.  We  held  the  assignment  invalid;  our  judgment 
proceeding  upon  the  ground  that  it  was  not  competent  for 
the  two  partners,  without  the  assent  or  authority*  of  the 
third,  to  make  a  general  assignment  of  the  partnership  pro- 
perty to  a  trustee,  for  the  payment  of  debts.  Our  opinion 
was  that  no  such  power  could  be  implied  from  the  paitner- 
ship  relation.  Each  partner  possesses  an  equal  and  general 
power  and  authority  in  behalf  of  the  firm,  to  dispose  of 
the  partnership  property  and  effects,  for  any  and  all  pur- 
poses within  the  scope  of  the  partnership  and  in  the  course 
of  its  trade  and  business.  As  agent  of  the  firm  he  may 
sell  or  mortgage,  pledge,  apply  or  otherwise  dispose  of  the 
firm  effects,  for  partnership  purposes;  may  assign  the  firm 
property  as  a  security  for  antecedent  debts,  as  well  as  debts 
thereafter  to  be  contracted  on  its  account;  and  there  are 
cases  holding  that  his  authority  even  extends  to  a  transfer 
or  pledge  of  all  the  partnership  effects  directly  to  a  credi- 
tor, in  payment  or  for  the  security  of  a  debt  due  from  the 
company,  though  the  tendency  and  ultimate  effect  of  such 
a  transaction  may  be  to  destroy  the  partnership  business, 
(Mabbett  v.  White^  2  Kernan,  442j  and  cases  cited.)  But 
the  authority  of  each  of  several  partners,  as  agent  of  the 
firm,  is  necessarily  limited  to  transactions  within  the  scope 
and  object  of  the  partnership,  and  in  the  course  of  its  trade 
or  affairs.  A  general .  assignment  to  a  trustee,  of  all  the 
funds  and  effects  of  the  partnership,  for  the  benefit  of 
creditors,  is  the  exercise  of  a  power  without  the  scope  of 
the  partnership  enterprise,  and  amounts,  of  itself,  to  a  sus- 
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pension  or  dis^lution  of  the  partnership  itself.  It  is  no 
part  of  the  ordinary  business  of  the  copartnership,  but  out- 
side and  subversive  of  it.  No  such  authority  as  that  can 
be  implied  from  the  partnership  relation.  It  is  true,  that 
in  Robinson  v.  Gregory,  the  assignment  preferred  some 
$30,000  of  partnership  debts;  but,  as  the  question  is  one 
of  power  in  a  less  number  than  the  whole  of  the  partners 
to  transfer  the  entire  firm  property — ^not  in  the  course  of 
trade  in  which  the  firm  is  engaged,  but  in  such  manner  as 
to  terminate  the  partnership — whether  the  assignment  is 
with  or  without  preferences,  can  make  no  difference.  The 
assignment  in  the  present  case  was  without  preference,  but 
the  principle  of  law  to  be  applied  to  it  is  not  affected  by 
that  circumstance. 

If,  then,  the  defendant  Coe  executed  the  assignment, 
without  the  assent  or  authority  of  Nace  his  partner,  it  was 
void,  and  did  not  operate  to  pass  the  title  to  the  firm  prop- 
erty to  the  assignee  named  in  it;  and  the  judgment  dis- 
missing the  plaintifl^'  complaint  was  erroneous.  On  the 
contrary,  if  it  appeared  from  the  acts  or  declarations  of 
Nace,  either  before  or  subsequent  to  the  assignment,  that 
he  assented  to  making  it,  or  that  it  was  made  by  his  autho- 
rity, it  was  a  valid  act,  and  presented  an  insuperable  obsta- 
cle to  the  plainttifis'  sustaining  their  action. 

On  this  question  the  plaintiffs  are  met  by  the  finding  of 
the  court  that  Nace  assented  to  the  making  of  the  assign- 
ment, or  rather  that  the  letter  left  with  Coe,  when  Nace 
absconded,  was  an  authority  from  the  latter  to  Coe  to 
make  it.  It  is  true  that  the  fact  of  assent  is  not  expressly 
found;  but  the  acts  of  Nace,  and  his  communication  to  his 
partner,  when  absconding,  is  construed  as  an  authority.  I 
think  this  was  the  effect  of  the  letter.  It  was  in  substance 
an  assent  on  the  part  of  Nace,  and  a  full  authority  to  Coe 
to  make  such  disposition  of  the  partnership  property  as  he 
thought  proper.  Nace  had  been  the  active  partner  in  the 
concern,  and  left  it  largely  insolvent.  Before  leaving  he 
wrote  to  Coe  the  letter  in  question.     In  it  he  declares  that 
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he  could  not  manage  the  debts  of  the  firm;  that  he  would 
be  far  out  to  sea  before  Coe  would  receive  the  letter;  that 
he  was  going  to  .California  where  he  would  start  again  in 
business  with  $2,100  of  the  funds  of  the  firm  which  he  had 
taken  with  him,  and  adds:  "  I  hereby  assign  you  my  inter- 
est in  the  business  of  Nace  &  Co.,  and  Nace  &  Reinnie  also," 
— **Take  charge  of  every  thing  in  <yur  business;  close  it  up 
speedily."  This,  I  think,  under  the  circumstances,  was  a 
full  assent  on  the  part  of  Nace,  and  an  authorization  to  his 
partner  Coe  to  make  such  disposition  of  the  partnership 
property  as  should  be  deemed  most  expedient  to  close  up 
the  partnership  enterprise.  "Take  charge  of  everything 
in  our  business;  close  it  up  speedily;"  that  is,  take  upon 
yourself  the  entire  disposition  of  the  partnership  property; 
close  up  the  partnership  enterprise  that  I  have  abandoned; 
and  that  you  may  do  this  effectually,  and  with  power,  I 
assign  you  my  interest  in  the  concern.  After  this,  Nace 
certainly  could  not  have  been  heard  to  object  to  Coe's  dis- 
position of  the  firm  property  on  the  grotind  that  it  had  not 
been  assented  to  or  authonzed  by  him. 

There  is  no  force  in  the  suggestion  that  evidence  of  an 
assent  or  authority  by  the  non-executing  partner  was  inad- 
missible under  the  pleadings.  The  complaint  treated  the 
assignment  as  the  act  of  the  firm,  and  no  charge  was  made 
that  it  was  invalid  for  the  reason  that  it  was  executed  by 
one  of  the  partnei*s.  It  was  asked  to  have  the  assignment 
declared  void  on  the  ground  of  fraud,  and  not  because  Coe 
had  not  the  power  to  make  it.  The  latter  ground  was 
first  assumed  on  the  trial,  and  was  not  an  issue  made  by 
the  pleadings.  The  defendants  having  this  point  sprung 
upon  them  at  the  trial,  it  was  quite  competent  for  them  to 
meet  it  by  evidence  tending  to  show  that,  although  the 
execution  of  the  instrument  was  the  act  of  one  of  the  part- 
ners, it  was  assented  to  or  authorized  by  the  other. 

Upon  the  whole,  therefore,  the  legal  conclusion  of  the 
judge,  at  special  term,  that  the  assignment  was  a  valid 
instrument,  and  passed  the  co-partnership  property  to 
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the  assignee,  was   correct      The   judgment   should  be 
affirmed. 

Johnson,  J,  The  ground  on  which  the  plaintifl^  in  their 
complaint  sought  to  have  the  assignment  set  aside  and 
declared  void,  was  that  it  was  made  with  intent  to  hinder, 
delay  and  defraud  the  plaintiffs  and  other  creditors  of  the 
firm  of  Nace  &  Co.  This,  the  justice,  before  whom  the 
action  was  tried,  without  a  jury,  found  not  to  be  the  fact. 
The  alleged  invalidity  is  now  sought  to  be  established  on 
the  sole  ground  of  a  want  of  power  on  the  part  of  Coe  to 
make  the  assignment  so  as  to  bind  both  partners.  It  was 
found  upon  the  trial,  both  as  a  fact  and  a  conclusion  of  law, 
that  the  defendant  Coe  who  made  the  assignment  in  the 
name,  and  apparently,  on  behalf  of  both  copartners,  had 
authority  from  Nace,  the  other  partner,  to  make  it. 
Whether  he  had  any  such  express  authority,  depends  alto- 
gether upon  the  construction  of  the  letter  of  Nace  of  the  19th 
April,  1856.  I  think  that  letter  contains  sufficient  authority 
to  authorize  the  assignment,  and  make  it  a  valid  and  opera- 
tive instrument  as  against  him.  In  order  to  determine  what 
power  he  intended  to  confer  upon  his  partner  in  reference 
to  a  disposition  of  the  partnership  effects,  we  have  the 
right  to  take  into  consideration  the  circumstances  under 
which  it  was  written.  Nace  was  then  absconding.  He  had 
involved  the  affairs  of  the  partnership  in  ruin,  and  had 
determined  to  leave  the  country,  and  abandon  all  control 
over  whatever  was  left  Under  these  circumstances  he 
writes  to  his  partner,  amongst  other  things,  "  take  charge 
of  everything  in  our  business.  Close  it  up  speedily." 
Also,  "  I  hereby  assign  you  my  interest  in  the  business  of 
Nace  &  Co.,  and  Nace  &  Beinnie  also;"  and  further:  <*  Our 
own  debts  are  maturing,  and  I  cannot  manage.  Forgive 
me.  You  will  lose  nothing,  but  it  will  require  much  care 
to  get  through." 

I  can  not  doubt  that  it  was  the  intention  of  Nace,  by 
this  letter,  to  give  to  his  partner,  whom  he  was  thus  for- 
.   23 
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Baking,  the  entire  power,  ajs  far  as  he  could,  of  manage- 
ment, control  and  disposition  of  all  the  partnership  effects; 
nor  that  such  intention  is  sufficiently  expressed  in  the  let- 
ter. I  do  not  see  how  any  other  construction  can  be  put 
upon  this  communication,  under  the  circumstances  of  this 
case.  This  disposes  of  the  whole  case,  and  renders  it 
wholly  unnecessary  to  examine  the  question  as  the  implied 
power  of  a  partner,  in  such  a  case.  The  judgment  should 
be  affirmed. 

All  the  judges  were  .for  affirmance,  except  Selden,  J., 
who  thought  the  letter  of  Nace  was  not  good  as  an  asaign- 
menti  for  want  of  consideration;  and  that  as  Ajpdwer  it  was 
only  an  authority  to  Coe  to  wind  up  the  business  as  tx  part- 
ner.   He  did  not  vote.    Judgment  affirmed. 
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Cornelius  Dubois,  Adm'r,  &c.y  v.  Abraham  C.  Baker. 

A  promiMory  note,  eet  up  as  a  counter-claim,  was  alleged  by  the  plaint IflT 
to  be  a  forgery.  A  witness  who  was  cashier  of  a  bank,  after  testifying 
that  he  was  acquainted  with  the  handwriting  of  the  alleged  maker,  and 
that  the  signature  to  the  note  was  in  his  hand  writ  iqg,  was  asked  whether 
the  body  of  the  note  and  the  signature  were  jvritten  with  the  same  ink. 
Held  that  the  question  was  proper;  the  circumstances  connected  with  the 
inception  of  the  note,  and  the  defendant's  possession  of  it,  being  legiti- 
mate subjects  of  investigation ;  and  that  the  answer  of  the  witness,  in  the 
negative,  laid  a  just  foundation  for  subsequent  inquiries  tending  to  satisfy 
^he  jury  of  the  fraudulent  character  of  the  note. 

Beld,  also  J  that  other  questions  referring  to  facts  apparent  and  obvious  upon 
an  inspection  of  the  note,  ast  whether  there  were  erasures  upon  itf 
whether  they  were- made  before  or  after  the  note  was  written?  and  whether 
the  edges  of  the  note  were  cut  edges,  or  the  ordinary  edges  of  foolscap 
piper?  were  not  objectionable  as  calling  for  optntcm.  That  the  answers  to 
them  elicited /ac<5,  and  facts  material  to  the  pending  investigation,  and 
having  a  tendency  to  make  out  the  plaintiff's  theory  respecting  the  note. 

That  as  to  the  writing  upon  the  erasure,  or  whether  made  before  or  after 
the  body  of  the  note  was  written,  if  that  rested  in  opinion,  it  was  a  proper 
inquiry  to  make  of  the  witness,  who  was  a  bank  cashier,  and  was  there- 
fore qualified  to  speak  as  an  expert. 

Meld^  further,  that  questions  put  to  the  sa^ne  witness,  having  for  their  object 
to  elicit  testimony  tending  to  show  that  the  note  was  written  over  the  sig- 
nature of  the  maker,  and  after  the  signature  was  written,  were  proper { 
and  that  his  answer,  that  the  note  was  more  crowded  and  the  words  more 
cramped  and  confined  than  the  maker's  usual*  writinji;,  formed  an  import- 
ant link  in  the  plaintiff's  theory  that  the  note  was  in  fact  written  after  the 
signature. 

Held,  alto,  that  a  comparison  of  the  handwriting  of  the  note  in  controversy 
with  other  writings  of  the  alleged  maker,  in  evidence  in  the  cause,  wat 
allowable,  for  the  purpose  of  ascertaining  the  genuineness  of  the  note. 

Appeal  from  a  judgment  of  the  Supreme  Court. 
This  action  was  brought  to  recover  from  the  defendant 
the  amount  of  two  promissory  notes  given  by  him  to  the 
plaintiff's  intestate,  Isaac  Allen,  in  his  life  time,  one  dated 
May  1st,  1861,  payable  to  said  Allen,  or  bearer,  for  the 
sum  of  $5,000,  one  year  from  date,  with  interest;  the  other 
dated  June  25th,  1861,  payable  to  Allen,  or  bearer,  thirty 
days  from  date,  for  the  sum  of  $100.    The  amount  of  both 
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notes,  and  the  interest  thereon,  was  admitted  to  be  due 
upon  the  trial. 

The  defendant,  in  his  answer,  admitted  the  making  and 
delivery  of  these  notes.  As  a  defense,  and  by  way  of  set- 
off or  counter-claim,  he  alleged  that  on  the  19th  day  of 
November,  1860,  the  said  Isaac  Allen,  being  indebted  to 
the  defendant  in  various  suma  and  amounts,  for  various 
considerations,  ttie  ^aid  Allen  and  the  defendant,  on  or 
about  the  19th  of  November,  1860,  met  together  and  then 
and  there  adjusted  all  claims  and  demands  which  the 
defendaut  then  had  against  said  Isaac  Allen,  at  the  sum  of 
$5,000;  and  it  was  then  and  there  contracted  and  agreed 
that  the  said  Allen  was  indebted  to  the  defendant,  for  the 
consideration  aforesaid,  in  the  sum  of  $5,000,  which  sum 
it  was  promised  and  agreed  should  be  and  was  to  be  paid 
out  of  the  estate  of  said  Allen,  one  day  after  the  death 
of  said  Allen,  and  should  then  fall  due  and  become  paya- 
ble; and  thereupon  the  said  Isaac  Allen  made  and  deliv- 
ered to  the  defendant  his  promissory  note  or  instrument  in 
writing,  of  which  the  following  is  a  copy: 

"  5,000.  One  day  after  my  death,  for  services  rendered 
and  value  received,  I  promise  to  pay,  and  there  shall  be 
paid,  out  of  my  estate,  to  A.  C.  Baker,  or  bearer,  the  sum 
of  five  thousand  dollars. 

"Hyde  Park,  November  19th,  1860. 

"  Isaac  Allen." 

The  questions  litigated  upon  the  trial  had  reference 
entirely  to  the  validity  of  this  note,  and  they  were:  1. 
Whether  tl^e  signature  to  the  note  was  or  was  not  genuine. 
2.  Whether,  if  the  signature  was  genuine,  the  note  was 
written  over  such  signature,  by  the  defendant,  without  the 
knowledge  or  consent  of  Allen.  3.  Whether  the  note  was 
or  was  not  without  consideration. 

The  verdict  of  the  jury  was  against  the  validity  of  the 
note.  No  exceptions  were  taken  to  any  portion  of  thd 
charge  of  the  judge,  but  exceptions  were  taken,  by  the 
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defendant,  to  the  admission  and  rejection  of  evidence,  which 
were  directed  to  be  heard  in  the  first  instance  at  general 
term.  The  exceptions  taken  were  over-ruled  by  the  gene- 
ral term,  and  judgment  ordered  for  the  plaintiff  for  the 
amount  of  the  verdict,  with  costs  (see  40  Barb.  556),  aad 
the  defendant  appealed  to  this  court 

On  the  trial  the  plaintiff  produced  and  read  in  evidence 
two  receipts  of  the  defendant,  as  follows: 

"$1.00.  Hyde  Park,  Mat/  Ut,  I860, 

*<  Received,  of  Isaac  Allen,  one  dollar,  in  full  for  all  ser- 
vices and  demands  up  to  date.  A.  C.  Bake^'' 

^'  Received,  of  Isaac  Allen,  five  dollars  and  sixty  cents, 
for  expenses  for  selling  a  grey  horse,  and  other  services, 
up  to  date. 

Hyde  Pabk,  Auffust  8th,  1861.  » A.  C.  Baker." 

H.  A.  Nelson,  for  the  appellant. 
A.  J.  Parker,  for  the  respondent. 

Davies,  J.  It  is  to  be  observed  that  the  defendant 
claimed,  in  his  answer,  that  this  $5,000  note  was  given  to 
him  for  the  sum  found  due  to  him  on  the  19th  of  Novem- 
ber, 1860,  upon  an  account  stated,  between  him  and  Allen, 
and  which  account  consisted  of  money  lent  by  the  defend- 
ant to  Allen,  for  amounts  due  by  Allen  to  him  upon  prom- 
issory notes  of  Allen  held  by  the  defendant;  for  money 
had  and  received  by  Allen  belonging  to  the  defendant; 
for  a  part  of  a  bond  and  mortgage  sold  and  assigned  by 
the  defendant  to  Allen;  for  goods,  &c.,  sold  by  the  defend- 
ant to  Allen;  and  for  work  and  labor,  counsel  and  advice 
rendered  by  the  defendant  to  Allen.  And  that  the  note  is 
payable  one  day  after  the  death  of  the  maker  and  without 
interest.  Some  other  items  of  set-off  were  claimed  in  the 
answer,  but  no  question  arose  upon  them  at  the  trial. 

Isaac  Allen  died  on  the  2l8t  of  January,  1862,  at  Hyde 
Park,  where  he  resided  for  many  years  upon  a  farm  of  his 
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own,  the  management  and  cultivation  of  which  was  his 
only  business.  He  seems  to  have  been  a  man  of  consid- 
erable estate,  as  his  inventory  amounted  in  1860  to  about 
the  sum  of  $40,000.  He  had  neither  wife  nor  children,  at 
the  time  of  his  decease,  and  no  one  resided  with  him  at 
and  for  some  time  before  his  death,  except  a  woman  named 
Mary  E.  Sarles,  who  seemed  to  have  had  the  care  of  him, 
going  about  with  him,  and  transacting  business  for  him, 
and  was  of  a  somewhat  doubtful  reputation.  He  was 
eighty  years  of  age,  when  he  died.  His  eye  sight  had  been 
impaired  for  years,  and  for  more  than  one  year  before  he 
died  he  was  perfectly  blind.  The  defendant  resided  in  his 
neighborhood; .  he  was  not  a  professional  man,  and  his 
accustomed  occupation  does  not  distinctly  appear.  He  was 
frequently  at  Allen's  house  about  the  time  the  note  bears 
date,  and  his  relation  to  the  deceased  then  somewhat  inti- 
mate and  confidential,  for  he  occasionally  sold  the  products 
of  Allen's  farm  for  him,  paid  his  taxes,  attended  to  a  law 
suit  or  so  in  the  justices'  courts,  collected  money  for  him, 
and  assisted  him  in  the  transaction  of  his  business.  Beyond 
these  inconsiderable  services,  and  the  two  receipts  of  the 
defendant  produced  to  show  that  they  were  regarded  in 
that  light  and  the  compensation  paid  therefor  of  a  very 
moderate  character,  the  defendant  offered  but  little  proof 
of  the  allegation  of  his  answer,  in  respect  to  the  money, 
property  and  services  therein  referred  to  as  the  considera- 
tion of  the  note  set  up.  The  facts  disclosed  on  the  trial 
would  seem  clearly  to  show  that  Allen  was  more  likely  to 
be  a  lender  of  money  to  the  defendant  than  a  borrower 
from  him.  And  ^the  fact  of  the  defendant's  conceded'' 
indebtedness  to  Allen  in  May  and  June,  1861,  as  indicated 
by  the  notes  in  suit,  and  the  giving  of  these  notes,  afford 
strong  ground  for  the  belief  that  Allen  at  this  time  was 
not  indebted  to  the  defendant.  And  it  is  also  to  be 
i«emarked  that  the  defendant,  upon  the  trial,  offered  no 
evidence  to  show  any  money  lent  by  him  to  Allen,  any 
money  received  by  him  belonging  to  the  defendant,  any 
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assignment  or  transfer  of  any  bond  and  mortgage  from 
him  to  Allen,  any  books,  or  account  showing  any  entries  of 
any  items  which  went  to  make  up  the  balance  of  $5,000, 
found  due  to  the  defendant  upon  the  accounting;  nor  did 
he  specify,  or  attempt  to  show  how  much  was  due  for 
money,  how  much  for  property,  or  how  much  for  the 
alleged  services  tendered. 

Edward  Burrett,  a  witness  for  the  defendant,  testified 
that  in  December,  1860,  he  had  a  conversation  with  Allen 
about  Baker.  He  said  Baker  was  a  clever  fellow;  that  he 
was  doing  business  for  him,  or  had  been,  and  that  he 
intended  to  take  care  of  him  and  pay  him  for  what  he  had 
done;  that  he  had  given  him  this  five  thousand  dollar  note 
for  his  services  to  pay  him  well.  He  said  Fowler  and  Miss 
Sarles  were  both  present,  but  does  not  know  if  they  heard 
the  conversation.  Both  these  witnesses  were  examined  by 
the  defendant,  but  they  do  not  testify  to  ever  having  heard 
Allen  say  anything  about  this  note,  or  of  any  indebtedness 
of  Allen  to  Baker.  The  character  of  Burrett  was  impeached 
on  the  ti-ial  more  or  less,  and  the  jury  may  have  entirely  dis- 
credited his  testimony.  Travis,  a  witness  for  the  plaintiff, 
testified  that  since  Allen's  death,  he  had  heard  Baker  speak 
of  this  note;  said  that  he  held  a  note  against  Allen's  estate 
for  $5,000;  he  stated  how  it  was  drawn— one  day  after 
death.  He  said  he  drew  the  note  and  Allen  signed  it;  that 
it  was  at  Allen's  house  that  he  drew  the  note  and  Allen 
signed  it;  that  they  were  alone,  and  nobody  was  to  know 
it  till  after  his  death.  No  reason  for  the  gift  was  assigned 
by  Baker;  he  said  Allen  wanted  to  give  him  a  present  as 
he  had  done  a  great  deal  for  him.  The  evidence  unde- 
niably established  that  the  signature  at  the  foot  of  the  note 
was  in  the  proper  handwriting  of  Allen,  and  it  also  satis- 
factorily established  that  the  body  of  the  note  was  written 
by  the  defendant,  and  in  different  ink  from  that  of  the 
signature.  The  theory  of  the  plaintiff^s  counsel  was,  that 
Baker  had  procured  a  slip  of  paper,  upon  which  there  were 
two  signatures  of  Allen,  and  that  one  of  them  had  been 
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er^jsed,  and  that  over  the  other  this  note  had  been  T¥Titten. 
The  plaintiff  proved  by  Dr^  Edward  H.  Parker,  a  witness 
accustomed  to  the  use  of  the  microscope,  that  he  had 
examined  the  note  and  the  writing  thereof,  through  that 
instrument,  and  that  the  word  "year,"  in  the  body  of  the 
note,  had  been  erased,  and  the  word  "  day"  written  upon 
the  erasure,  so  as  to  make  it  payable  one  day  instead  of 
one  year'  after  the  death  of  the  maker;  and  that  the  body 
of  the  note,  which  was  written  in  blue  ink,  had  been  written 
after  it  was  signed  with  the  name  of  Isaac  Allen,  which 
was  written  with  black  ink,  because  certain  parts  of  the 
blue  ink  passed  on  and  overlapped  the  black  ink.  The 
jury  found  a. verdict  for  the  plaintiff,  thus  affirming  that 
the  note  w^as  in  fact  a  forgery. 

We  have  only  to  consider  the  exceptions  taken  by  the 
defendant  upon  the  trial,  and  which  are  now  urged  as 
grounds  why  the  judgment  should  be  reversed  and  a  new 
trial  ordered.  John  F.  Hull,  cashier  of  a  bank,  testified 
that  he  was  well  acquainted  with  the  handwriting  of  Allen, 
and  that  the  signature  to  the  note  was  in  his  handwriting. 
He  was  then  asked  by  the  plaintiff's  counsel,  ai*e  the  signa- 
ture and  the  body  of  the  note  written  with  the  same  ink? 
It  is  to  be  observed  here  that  it  was  subsequently  proved 
that  the  body  of  the  note  was  in  the  defendant's  handwrit- 
ing, and  was  written  with  blue  ink,  and  that  the  signature 
of  Allen  was  written  with  black  ink,  and  that  the  body  of 
the  note  was  written  partly  over  and  upon  the  signature, 
thus  demonstrating,  if  this  evidence  was  credited  by  the 
jury,  that  the  body  of  the  note  was  written  after  the  sig- 
nature had  been  written.  This  question  was  objected  to, 
and  admitted  and  exception  taken,  and  the  witness  answered: 
**  I  think  it  is  not."  The  defendant  had  produced  the  not© 
and  had  relied  upon  it  as  the  ground  for  establishing  a  debt 
against  the  estate  of  the  deceased.  All  the  circumstances 
connected  with  its  inception  and  possession  by  the  defend- 
ant, were  legitimate  subjects  of  investigation,  and  the  posi- 
tion of  the  plaintiff  not  only  authorized,  but  demanded  the 
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fullest  enquiry  into  them.  The  question  put  to  the  witness 
was  therefore  eminently  proper,  and  the  answer  given  laid 
a  just  foundation  for  the  subsequent  enquiries,  which  satis- 
fied the  jury  of  the  fraudulent  character  of  the  note.  The 
next  questions  put  to  this  witness  and  objected  to  are: 

1.  Docs  there  appear  to  have  been  an  erasure  in  this  note? 

2.  Was  the  erasure  made  before  or  after  the  body  of  the 
note  was  written?  8.  Are  either  of  the  edges  of  the  note 
in  question  cut  edges,  or  the  ordinary  foolscap  edge? 

These  questions  were  objected  to  on  the  ground  that 
they  asked  for  the  opinion  of  the  witness.  It  is  a  mistake 
to  assume  that  these  questions  called  for  opinion.  The 
answers  to  them  elicited  facts,  and  facts  material  to  the 
pending  investigation.  Whether  there  were  erasures  upon 
the  note;  whether  they  were  made  before  or  after  the  note 
was  written,  and  Whether  the  edges  of  the  note  produced 
bad  cut  edges,  or  the  ordinary  edges  of  foolscap  paper, 
were  all  circumstances  having  a  tendency  to  make  out  the 
plaintiff's  theory  respecting  the  note.  They  are  all  facts* 
apparent  and  obvious  upon  an  inspection  of  the  note,  and 
it  was  competent  and  proper  for  the  plaintiff  to  call  the 
attention  of  the  witness  to  them,  and  to  establish  them  as 
evidence  by  his  oath.  As  to  the  writing  upon  the  erasure, 
or  whether  made  before  or  after  the  body  of  the  note  was 
written,  if  that  rested  in  opinion,  it  was  a  proper  enquiry 
to  make  of  the  witness,  who  was  a  bank  cashier,  and  was 
therefore  qualified  to  speak  as  an  expert.  (Cowen  &  Hill's 
:Siotes,  1418,  1419;  1  Green,  Ev.  §440;  Moody  y.  Bomell, 
17  Pick.  490;  Stone  v.  Hubbard,  7  Cush.  595;  Sheldon  v. 
Benham,  4  Hill,  131,  n.  b.;  Cooper  v.  BockeU,  4  Moore  P. 
C.  Cases,  433.)  In  this  latter  case  it  was  decided  that 
where  one  line  of  Writing  crosses  another  an  expert  may 
testify  which,  in  his  opinion,  was  made  first.  The  same 
remarks  will  apply  with  equal  force  to  the  question  put  to 
Harris,  and  objected  to  by  the  defendant.  He  was  also  a 
cashier  and  an  expert,  and  these  questions  had  for  their 
object  to  elicit  testimony  tending  to  show  that  the  note 
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was  written  over  the  signature  of  Allen,  and  after  it  was 
written.  He  was  competent  to  say,  by  comparison  of 
this  with  other  writings  of  Baker,  whether  it  was  more 
crowded,  and  the  words  more  cramped  and  confined  than 
his  usual  writing.  The  answers  showed  that  it  was  so, 
and  they  formed  kn  important  link  in  the  plaintiff's  theory 
that  the  note  was  in  fact  written  after  the  signature.  A 
comparison  of  the  hand- writing  of  papers  introduced  and 
relevant  is  permitted,  to  ascertain  the  genuineness  of  the 
one  in  controversy,  and  no  reason  is  perceived  why  the 
same  thing  may  not  be  done  in  the  present  instance,  for  the 
purpose  indicated.  This  rule  was  distinctly  laid  down  in 
Doe  V.  Newton  (5  Adol.  k  Ellis,  574),  that  where  different 
instruments  are  properly  in  evidence  for  other  purposes, 
the  hand-writing  of  such  instruments  may  be  compared  by 
the  jury,  and  the  genuineness  or  simulation  of  the  hand- 
writing in  question  be  inferred  from  such  comparison. 
This  rule  received  the  approval  of  this  court  in  Van  Wyck 
V.  Mcintosh  (4  Kern.  442).  I  see  no  objection  to  the 
admission  of  the  claim  made  by  Miss  Sarles  upon  the 
estate  of  Allen,  and  her  release  and  settlement  thereof. 
She  had  testified,  upon  the  defendant's  examination,  that 
her  claim  was  settled;  that  it  was  not  what  Allen  had 
offered  her,  and  that  she  was  not  satisfied.  She  was  evi- 
dently under  an  unfriendly  bias  toward  the  plaintiff,  and  it 
seems  to  have  been  quite  proper  that  all  the  facts  connected 
with  that  claim  and  settlement  should  be  laid  before  the 
jury,  that  they  might  judge  of  the  cause  and  extent  of  that 
bias  and  prejudice.  It  affected  the  defendant  in  no  other 
way  than  as  showing  the  influences  under  which  the  wit* 
ness  testified. 

I  see  no  other  exceptions  of  the  drfendant  calling  for 
any  further  observation;  and  being  of  the  opinion  that 
they  were  legally  overruled,  I  am  of  the  opinion  that  the 
judgment  appealed  from  should  be  afSrmed,  with  costs. 

Denio,  Ch.  J.,  and  Weight,  Ingraham  and  Johnson,  JJ., 
concurred. 
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MuTJ.m,  J.  The  verdict  of  the  jury  was  rendered  on 
conflicting  evidence,  and  is  conclusive  on  the  questions  of 
fact  in  the  case. 

The  only  questions  before  the  court  are  those  arising  on 
the  exceptions  to  the  rulings  of  the  court  on  the  trial  as  to 
the  admission  or  rejection  of  evidence.  They  will  be  most 
conveniently  examined  in  the  order  in  which  they  are  stated 
in  the  case. 

Hull,  cashier  of  the  Fallkill  Bank,  a  witness  on  the  part 
of  the  defendant,  was  asked,  on  cross-examination,  whether 
the  signature  and  body  of  the  note  were  written  with  the 
same  ink.  The  defendant's  counsel  objected  to  the  evi- 
dence on  the  ground  that  it  called  for  the  opinion  of  the 
witness,  and  was  improper.  The  objection  was  overruled, 
and  the  defendant's  counsel  excepted. 

If  there  was  in  fact  a  difference  in  the  color  of  the  ink 
used  in  writing  the  body  and  signature  of  the  note,  it 
might  be  quite  material  upon  the  issue  as  to  the  genuine- 
ness of  the  note.  If  the  note  was  written  at  the  defendant's 
house,  on  the  day  it  was  signed,  and  the  intestate  had  but  one 
bottle  of  ink,  and  that  was  black,  and  the  body  and  signa- 
ture were  written  in  inks  of  different  colors, — it  would  be 
a  fact  tending  to  cast  suspicion  on  the  note  if  not  to  proye 
it  a  forgery.  The  subject  matter  of  the  inquiry  being  mate- 
rial, it  only  remains  to  inquire  whether  the  witness  was 
competent  to  testify  to  it.  If  it  was  a  matter  which  was  to 
be  determined  by  mere  inspection  of  the  paper,  the  jury 
were  as  competent  to  pass  on  the  question  of  color  as  the 
witness.  But  if  it  involved  any  peculiar  skill  to  detect  the 
difference,  then  the  opinion  of  an  expert  was  competent. 

I  think  we  may  take  it  for  granted — in  the  absence  of  any 
allegation  to  the  contrary,  or  objection  to  the  evidence 
until  it  was  shown  that  the  witness  had  skill  in  the  dectec- 
tion  of  forgeries — that  a  cashier  of  a  bank  is  an  expert 
within  the  rule  that  permits  experts  to  give  opinions  upon 
matters  peculiai'ly  within  the  branch  of  science  or  art  to 
whicb  their  skill  relates.     A  Cashier  is  an  expert  in  regard 
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to  handwriting,  by  reason  of  the  great  amount  and  variety  • 
of  it  which  comes  under  his  observation,  and  because  of 
the  great  care  which  such  officers  are  required  to  exercise 
in  order  to  avoid  the  inumerous  risks  which  banks  incur  in 
having  their  own  notes,  and  those  which  they  are  in  the 
practice  of  using  daily,  forged  and  counterfeited.  Enter- 
ing into  the  question  of  forgery,  not  unfrcquently,  is  the 
question  whether  the  ink,  with  which  the  note  that  is  the 
subject  of  investigation  is  written  or  printed,  is  of  the  same 
color  of  the  genuine  notes,  or  whether  the  signatures  and 
the  body  are  of  the  same  color  or  of  different  colors.  It 
is  also  true  that  the  color  of  ink  is  affected  by  lapse  of  time; 
some  becoming  darker  and  some  lighter.  An  expert  in 
the  detection  of  counterfeits  is  able  to  appreciate  these 
changes,  and  they  may  be  quite  obvious  to  him,  while  to 
the  jury  they  may  be  wholly  unappreciable. 

I  am,  therefore,  of  opinion  that  it  was  competent  to  ask 
the  witness  the  question  put  to  him,  and  the  abjection  was 
properly  overruled. 

The  next  question  objected  to  by  the  defendant's  counsel 
was,  whether  there  appeared  to  be  an  erasure  upon  the  note. 
The  objection  was  overruled,  and  the  counsel  excepted. 

The  observations  already  made  apply  with  some  force  to 
the  question  now  under  consideration.  But  there  is  another 
which  I  omitted  to  allude  to  in  examining  the  previous 
question  and  objection,  which  applies  to  both,  and  that  is 
this:  The  party  assailing  a  note  as  forged  or  counterfeited, 
has  the  right  to  have  a  description  of  it  incorporated  in  the 
record,  so  that  the  coiurt  of  review,  which  does  not  usually 
have  the  original  paper  before  it,  may  be  informed  as  cor- 
rectly as  possible  in  regard  to  its  appearance.  As  to  all 
matters  apparent  on  the  face  of  the  note,  a  jury  are  informed 
by  mere  inspection;  but  that  information  can  only  be  got 
into  the  case  through  witnesses  called  to  describe  its 
appearance.  Hence  a  witness  with  the  paper  before  him  may 
be  asked  as  to  the  condition  and  appearance  of  the  paper, 
and  such  facts  are  not  opinions.    An  expert,  on  the  other 


March,  18M.]  Dubois  v.  Baksr.  865 

Opinion  of  Kviaav,  J. 

hand,  while  he  may  testify  to  the  same  matters,  yet  his 
peculiar  province  is  to  speak  of  matters  connected  with  the 
paper,  which  it  requires  science  and  skill  to  discover.  On 
either  ground  I  think  the  evidence  was  competent. 

The  next  question  objected  to  by  the  defendant's  counsel 
was  whether  the  erasure  was  made  before  or  after  the  body 
of  the  note  was  written?    The  objection  was  overruled. 

For  the  reasons  already  suggested,  I  think  this  question 
competent. 

The  next  question,  whether  the  edges  of  the  note  were 
cut,  or  the  ordinary  foolscap  edge,  was  competent  for 
the  same  reason.  It  was  descriptive  of  the  note,  and  either 
party  had  the  right  to  have  a  description  of  it  in  the  case. 

Harris,  a  witness;,  produced  on  the  part  of  the  plaintiff, 
testified  that  he  was  cashier  of  the  Merchants'  Bank,  and 
that  he  knew  the  defendant's  handwriting.  Five  papei*s, 
being  notes  and  receipts,  were  then  shown  to  him,  and  he 
said  they  were  also  the  defendant's  handwriting,  and  these 
papers  were,  as  I  infer  from  the  case,  put  in  evidence, 
being  numbered  1,  2,  3,  4  and  5.  He  was  then  asked  to 
state  in  what  respect  the  character  of  the  handwriting  of 
the  $5,000  note,  differed  from  the  receipts  and  notes  shown 
to  him?  This  question  was  objected  to  by  the  defendant's 
counsel  as  improperly  asking  for  the  comparison  of  hands 
and  as  irrelevant. 

It  would  seem  from  the  evidence  given  in  answer  to  this 
and  other  questions  that  the  object  of  it  was  to  show  that 
the  $5,000  note  was  not  written  in  the  defendant's  usual 
manner,  but  the  letters  were  smaller  and  more  crowded; 
the  plaintiffs'  thereby  intending  to  satisfy  the  jury  that  the 
note  was  written  over  a  signature  of  the  intestate  and  was 
not  a  note  signed  by  him,  with  knowledge  of  the  character 
of  the  paper  thus  signed  by  him.  It  was  competent  to 
prove  this  fact.  The  question  put  was  understood  by  the 
witness  as  calling  for  evidence  bearing  on  the  view  of  the 
case  just  suggested.  The  evidence  called  for  was  not 
therefore  immaterial. 
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Xbe  comparison  proposed  in  this  case  was  not  for  any 
guch  purpose.  The  body  of  the  note  was  concededly  in 
the  defendant's  hand  writing — that  of  the  signature  in  the 
intestate's.  The  comparison  proposed  was  however  just 
AS  improper  as  if  it  had  related  to  the  hand  writing.  The 
question  was  improper.  But  it  was  not  answered.  The 
witness  answers  from  his  own  knowledge  of  the  defendant's 
hand  writing,  and  not  from  any  comparison  of  the  $5,000 
note  with  the  notes  and  receipts  exhibited  to  him.  The 
defendant  was  not  prejudiced  by  the  question,  and  the 
error  has  not  injured  him. 

There  were  three  other  exceptions  taken  to  questions  put 
to  this  witness,  whtch  were  overruled.  These  questions 
related  to  whether  the  words  in  the  note  in  question  were 
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more  or  less  crowded  than  the  defendant's  usual  writing; 
whether  two  kinds  of  ink  were  used  in  writing  the  note — 
one  kind  in  the  body  and  another  in  the  signature;  and 
how  the  color  of  the  ink  attempted  to  be  erased  compared 
with  the  color  of  that  in  the  signature. 

It  is  impossible  to  say  from  the  case  whether  these  ques- 
tions called  for  the  opinion  of  the  witness  as  an  expert,  or 
merely  a  description  of  the  appearance  of  the  note.  If  the 
former,  the  witness  was  an  expert,  and  competent  to  give 
an  opinion.  If  the  latter,  then  a  description  of  the  note, 
in  all  the  respects  referred  to  in  the  question,  was  com- 
petent 

Evidence  of  the  claim  of  the  witness,  Mary  E.  Sarles, 
against  the  estate  of  Isaac  Allen,  and  the  papers  accompa- 
nying the  same,  was  incompetent,  and  should  have  been 
rejected.  The  dealings  between  the  witness  and  the  intes- 
tate were  wholly  irrelevant  to  the  issue  between  the  parties 
then  before  the  court  They  could  be  used  only  to  afiect 
the  credibility  of  the  witness,  if  they  were  of  a  nature  to 
produce  that  result  The  only  way  they  could  be  used 
against  her  for  that  purpose  was  by  an  examination  of  her  . 
in  reference  to  such  dealings.  But  they  being  irrelevant, 
her  answers  were  conclusive  on  the  plaintiff.  In  order  to 
attack  her  reputation,  otherwise  than  by  her  own  oath, 
evidence  that  her  character  for  truth  and  honesty  is  bad 
must  be  given.  It  was  not  competent  to  show  that  she 
had  been  guilty  of  perjury  or  other  specific  crime,  for  the 
reason  that  a  witness  is  not  presumed  to  be  prepared  to 
meet  evidence' of  particular  criminal  or  immoral  acts,  but 
is  presumed  to  be  at  all  times  prepared  to  meet  and  resist 
attacks  on  his  general  character  and  conduct  (1  Cowen  & 
HilVs  Notes,  766.) 

The  papers  relating  to  the  claim  against  the  estate,  when 
received,  would  prove  or  have  a  tendency  to  prove  that 
the  witness  had  made  a  dishonest  claim  against  it,  or  that 
she  had  been  guilty  of  perjury  in  verifying  it,  or  both. 
These  facts,  if  facts  they  were,  could  not  be  proved  in  any 
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other  way  than  by  her  own  oral  evidence,  and  that  evi- 
dence could  not  be  controverted. 

The  defendant,  on  the  direct  examination  of  the  witness, 
gave  no  evidence  that  could  form  a  basis  on  which  to  rest 
the  admission  of  this  evidence. 

When  the  defendant  closed  the  first  examination  of  the 
witness,  he  had  not  alluded  to  her  claim  against  the  estate. 
The  plaintiff's  counsel,  at  the  close  of  the  cross-examina- 
tion, alludes  to  it  for  the  first  time,  by  enquiring  of  her 
how  much  she  had  got  out  of  Allen's  estate.  On  re-direct 
examination,  the  defendant's  counsel  proved  by  her  that 
her  claim  was  settled,  but  what  she  got  was  not  satisfactory 
to  her,  as  it  was  not  as  much  as  Allen  offered  her.  She 
said  she  went  to  Allen's  because  he  came  for  her,  and  pro- 
mised to  do  better  by  her  than  she  could  do  for  herself; 
and  that  he  had  given  her  two  notes  of  $500  each. 

On  re-cross-examination  the  plaintiff's  counsel  inquired 
of  the  witness  what  the  amount  of  her  claim  against  the 
estate  was,  and  she  replied  sh^  did  not  remember;  and 
thereupon  the  papers  relating  to  it  were  offered  and  received 
in  evidence. 

This  case  is  not  within  the  rule  laid  down  at  the  last  term 
in  the  case  of  Jeffarda  v.  Tht  People.  In  that  case  the 
mother  of  the  prisoner  was  examined  on  his  behalf,  and  on 
her  direct  examination  testified  that  she  was  the  widow  of 
the  person  for  whose  murder  the  prisoner  was  then  on 
trial.  The  district  attorney,  to  contradict  her  on  this  point, 
offered  in  evidence  an  affidavit  made  by  her  some  years 
before  the  trial,  in  which  she  swore  that  she  was  then  the 
wife  of  a  person  named  by  her;  and  he  also  offered  a  deed 
signed  by  her  as  the  wife  of  the  same  person;  and  these 
papers,  with  other  evidence  given  on  the  trial,  pi-oved  that 
she  could  not  be  the  widow  of  the  deceased.  This  evidence 
was  received  under  the  objection  of  the  prisoner's  counsel, 
and  this  court  held  it  admissible,  on  the  ground  that  the 
evidence  of  her  relation  to  the  murdered  man,  was  not 
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collateral  to  the  issue,  and  it  was  therefore  competent  to 
contradict  her. 

The  evidence  of  the  claim,  &o.,  in  this  case,  contradicted 
nothing  the  witness  had  sworn  to  on  either  her  direct  or 
cross-examination;  and  it  could  only  operate  by  way  of 
impeachment,  and  for  this  purpose  specific  acts  of  miscon- 
duct are  not  admissible.    (1  C.  &  H.  Notes,  766.) 

Evidence  of  the  defendant's  habit  of  carrying  an  inkstand 
at  any  time,  was  not  admissible.  The  fact  to  be  proved 
was  that  he  had  one  with  him  on  the  day  the  note  was 
drawn,  and  his  habit  to  have  one  was  not  legal  evidence 
that  he  had  one  at  that  time.  It  is  not  as  convincing  proof 
of  that  fact  as  evidence  of  the  habit  of  a  usurer  to  take 
usury,  is  that  a  contract  made  by  him  is  usurious;  and  evi- 
dence of  such  a  habit  has  been  held  to  be  incompetent. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event,  by  reason  of  the  admission 
of  the  illegal  evidence  as  to  the  claim  of  the  witness  Sarles 
against  the  estate  of  the  intestate. 

Selden,  J.,  was  also  for  reversal.  Hogeboom,  J.,  did 
not  vote.    Judgment  affirmed. 


24 
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Where  the  plaintiff,  •  passenger  npon  a  city  railroad  car,  Indicated  hia  wish 
to  alight  at  the  place  where  the  car  was  then  stopping,  by  requesting  the 
driTer  to  keep  on  the  brake,  who  replied  *'  yes  sir,"  but  instead  of  suffer- 
ing the  car  to  remain  stationary  until  the  plaintiff  should  alight,  he  turned 
the  brake  and  set  the  car  in  motion,  thereby  precipitating  the  plaintiff, 
(who  was  in  the  act  of  alighting,)  from  the  car  into  the  street,  thereby 
causing  an  injury;  Held  that  if  the  Jury  belieyed  the  eyidence  they  were 
Justified  in  finding  the  driver  guilty  of  negligence;  and  that  it  was  not  the 
province  of  the  court  to  discredit  it,  and  nonsuit  the  plaintiff. 

Beldf  aliOy  that  the  plaintiff  was  not  chargeable  with  any  fault  in  that  he  did 
not  prefer  the  request  to  the  conductor,  to  stop  the  cars,  instead  of  to  the 
driver. 

Held,  further i  that  there  was  no  fault  in  the  attempt  of  the  plaintiff  to  get 
off  the  front  platform,  instead  of  the  rear  one ;  he  haying  got  on  at  the 
front  platforni  without  objection;  and  it  not  appearing  that  any  notice 
was  given  to  passengers  that  they  must  not  get  off  at  the  front  platform. 

In  an  action  to  recover  damages  for  a  personal  i!\}ury,  there  is  no  valid 
objection  to  the  exhibition  of  the  injured  limb,  by  the  plaintiff,  to  the  sur- 
geon called  to  describe  the  injury,  before  the  jury. 

Appeal  from  ajvdgment  of  the  general  term  of  tJie  Supreme 
Court  J  affinmng  the  judgment  of  a  ^pedei  term  rendered 
upon  the  vejdict  of  a  jury. 

The  facts  appeax  in  the  following  opinions: 


-,  for  the  appellant 


H.  Morrison,  for  the  respondent. 

Davies,  J.  This  action  is  brought  to  recover  damages 
sustained  by  the  plaintiff  in  consequence  of  the  negligence 
of  the  defendants'  agents.  The  plaintiff  was  a  passenger 
on  the  cars  of  the  defendants.  The  car  stopped,  and  the 
plaintiff  wishing  to  get  out,  asked  the  driver  where  the 
car  was  stopping.  He  replied,  at  the  comer  of  Degi'«w 
street.  The  plaintiff  said  to  the  driver,  "be  so  kind  as  to 
keep  your  brake."  He  replied,  **  yes,  sir."  The  plaintiff 
then  storfd  up.    The  driver  was  in  front,  and  the  plaintiff 
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was  behind  him.  The  car  started,  the  driyer  having  turned 
the  brake,  and  the  plaintiff  fell  forward  and  was  injured. 
This  is  the  verbion  of  the  transaction  as  given  by  the  plain- 
tiff, and  it  is  the  one  which  the  jury  must  have  credited. 
They  found  a  verdict  of  $900  for  the  plaintiff,  and  judg- 
ment was  entered  thereon,  which  was  affirmed  at  the  geue- 
^  ral  teruL  It  is  claimed,  on  the  part  of  the  defendants, 
that  the  motion  for  non-suit  should  have  been  granted,  as 
there  was  no  evidence  of  negligence  on  the  part  of  the 
defendants.  This  can  not  be  justly  said  if  the  statement 
of  tlie  plaintiff  was  to  be  believed.  He  clearly  indicated 
by.  bis  acts  and  words  that  he  wished  to  alight  from  the 
car,  at  the  point  where  it  was  then  stopping.  He  made 
the  request  to  the  driver  to  keep  on  the  brake,  and  such 
request  could  only  be  understood  in  th^  sense  that  he 
wished  to  get  out,  and  desired  the  car  to  remain  stationary 
until  that  was  accomplished.  The  driver,  instead  of  com- 
plying with  this  reasonable  request,  immediately,  and 
while  the  plaintiff  was  in  the  act  of  alighting  from  the 
car,  turned  the  brake  and  set  the  car  in  motion,  thereby 
precipitating  the  plaintiff  from  the  car  into  the  street, 
causing  the  injury.  If  the  jury  believed  this  evidence, 
they  were  justified  in  finding  the  driver  guilty  of  negli- 
gence; and  it  was  not  the  province  of  the  court  to  dis- 
credit it,  and  non-suit  the  plaintiff.  It  is  also  urged  that 
the  plaintiff  was  not  free  from  fault,  in  that  he  did  not 
prefer  the  request  to  the  conductor  to  stop  the  car,  instead 
of  the  driver.  It  is  difficult  to  predicate  any  fault  in  the 
plaintiff  from  this  circumstance.  It  is  to  be  inferred  that 
he  was  near  the  driver.  He  saw  he  had  control  of  the 
brake,  and  it  was  natural  that  the  request  to  continue  the 
stationary  condition  of  the  car  should,  under  the  circum- 
stances, be  preferred  to  him.  If  it  had  been  made  to  the 
conductor,. who  is  usually  stationed  at  the  other  end  of  the 
car,  he  would  have  had  to  communicate  it  to  th^  driver 
either  by  soupding.  the  bell  or  verbally.  It  cannot,  there- 
fore, be  said  the  plaintiff  was  in  fault,  and  himself  contri- 
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bnting  to  the  accident,  by  reason  of  making  the  request  to 
the  driver  to  hold  on  the  brake  until  he  got  off,  rather 
than  to  the  conductor.  Neither  was  there  any  fault  in  the 
attempt  of  the  plaintiff  to  get  off  the  front  platform 
instead  of  the  rear.  It  does  not  appear  that  any  notice 
was  given  to  passengers  that  they  must  not  get  off  of  the 
front  platform;  and  as  it  appeared  that  the  plaintiff  got  on 
the  car  at  the  front  platform,  without  objection  from  the 
driver,  he  might  well  have  supposed,  from  the  absence  of 
any  notice  of  the  kind  indicated,  and  from  the  circumstance 
that  he  got  on  at  the  front  platform  without  objection,  that 
it  was  an  unobjectionable  place,  to  leave  the  car.  The 
attempt  of  the  plaintiff  to  alight  from  the  car  was  made 
while  it  was  stationary.  The  setting  it  in  motion  before 
he  had  accomplished  that  was  the  cause  of  the  injury,  and 
which  was  clearly  negligence  on  the  part  of  the  defendr 
ants'  agent. 

There  is  no  force  in  the  exception  that  the  physician 
called  to  describe  the  injury  to  the  plaintiff's  arm  should 
not  have  exhibited  to  him,  in  the  presence  of  the  jury,  the 
arm  so  injured.  Such  exhibition  certainly  tended  to  make 
the  description  of  the  injury  more  intelligible,  and  it  can- 
not be  supposed  that  it  could  have  had  any  undue  influence 
upon  the  feelings  or  sympathies  of  the  jury.  As  well 
might  it  be  contended  that  a  man  who  had  lost  an  arm  or 
a  leg,  by  a  similar  injury,  should  not  be  permitted  to 
appear  before  a  jury  to  testify  in  relation  to  it,  lest  there- 
by their  feelings  might  be  influenced,  and  under  the  undue 
excitement  created  thereby  they  might  do  injustice.  We 
cannot  assume  that  any  such  consequences  will  follow  such 
a  course  of  examination;  and  we  can  not  perceive  that  it 
was  objectionable  in  the  present  instance. 

The  judgment  must  be  affirmed,  with  costs. 

Selden,  J.  No  good  reason  is  shown  for  the  reversal 
of  this  judgment  The  jury  have  found,  as  they  had  the 
right  to  do,  that  the  injury  was  occasioned  in  the  manner 
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testified  to  by  the  plaintiff.  It  was  clearly  a  question  for 
them  to  determine,  under  all  the  &cts  and  circumstances 
of  the  case,  whether  the  plaintiff  was  guilty  of  any  negli- 
gence in  undeilaking  to  leave  the  car  in  the  manner  testi- 
fied to  by  himself,  and  whether  the  defendant  was  guilty 
of  negligence  in  permitting  the  car  to  be  started  while  the 
plaintiff  was  in  the  act  of  leaving  it.  I  think  the  verdict 
is  right  on  both  points,  and  justified  by  the  evidence.  It 
was  clearly  no  case  for  a  non-suit.  Certainly  it  cannot,  as 
matter  of  law,  be  regarded  as  negligent  in  a  party  to  get 
off,  even  from  the  front  end  of  a  street  car  while  it  is  stand- 
ing, after  he  has  requested  the  driver  to  hold  his  brake  for 
that  purpose,  and  has  received  his  assurance  that  he  will  do 
80.  Nor  can  it  be  held,  as  matter  of  law,  that  the  defend- 
ant was  fn^e  from  negligence  in  allowing  the  cars  to  be 
started  after  this,  while  the  plaintiff  was  in  the  act  of  get- 
ting off  It  was  a  question  of  fact,  and  the  conclusion  of 
fact  was  to  be  drawn  from  a  variety  of  facts  and  circum- 
stances, neither  of  which  was,  in  itself,  clear  and  decisive. 
This  is  always  the  province  of  a  jury.  It  was  for  them  to 
consider  what  was  intended  and  understood  both  by  the 
plaintiff  and  the  driver  by  the  request  and  the  assent 
proved,  and  to  determine  the  weight  and  force  of  all  the 
circumstances  tending  to  the  conclusion  of  the  fact  of  neg« 
ligence. 

There  is  no  force  in  the  objection,  to  the  exhibition  of 
the  injured  limb  by  the  plaintiff,  to  the  surgeon,  before  the 
jury. 
The  judgment  should  be  affirmed.    • 
All  the  judges  concurring,  judgment  affirmed. 
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Orbin  North  v.  James  O.  Blobs,  impleaded  with  James 
W.  Adams. 

The  term  **  dormant  partner''  implies  one  who  is  not  an  actiTe  partner  nor 
generally  known  as  a  partner.  Bnt  to  be  snch  it  is  riOt  essential  a-  person 
should  wholly  abstain  from  any  actual  participation  in  the  business  of  the 
firm,  or  be  univenally  unknown  as  bearing  a  connection  with  it. 

Kor  does  the  term  necessarily  imply  a  studied  concealment  of  the  fact. 

Where  a  firm  consisting  of  tliree  members,  B.  A.  &  M.  did  business  und^r 
the  firm  name  of  ''B.  &  A.''  and  everything  in  the  appai<ent  mode  of 
transacting  their  businete  indicated  that  B.  &  A.  constituted  the  sole 
members  of  the  firm ;  and  there  was  nothing  to  signify  to  ordinary  dealers 
with  the  firm  that  M.  had  any  thing  to  do  with  it ;  and  tliere  was  an  cfntire 
omission  on  the  part  of  B.  &  A.  to  communicate  the  fact  of  stich  connec- 
tion to  one  dealing  with  them;  and  actual  ignorance  by  him  of  snch  con- 
nection, and  apparent  good  faith  on  his  part  in  treating  B.  &  A.  as  the 
only  parties  interested;  ^e/i  that  the  referee  was  right  in  regarding  If. 
as  a  dormant  partner,  and  therefore  not  necessftry  to  be  Joined  as  a  Oo-de- 
fendant  with  B.  &  A. 

And  the  only  ground  for  presuming  that  there  was  any  general  knowledge  of 
the  fact  that  M.  was  interested  in  the  firm  being  the  circumistance  of  his 
name  appearing  upon  the  cards  of  the  firm,  but  there  was  no  evidence 
that  these  cards  were  in  any  way  circulated,  or  Issued  to  a  single  person; 
Held  that  it  belonged  to  B.  &  A.  to  brhig  out  a  fact  so  vital  to  their 
defence,  of  the  non-joinder  of  M. 

TThere,  in  an  action  to  recover  back  money  paid  by  mistake,  the  referee 
found  that  the  defendnts  were  overpaid — were  overpaid  by  mutdkef  and 
by  mistake  on  a  matter  of  fact;  Held  that  this  made  the  allowance  for 
such  over  payment  a  lawfhl  credit  in  favor  of  the  plaintiff,  and  deprived 
the  defendants  of  the  benefit  of  the  objection  that  the  payment  was  a  vol- 
untary one  made  with  full  knowledge  of  the  fact;  it  being  neither  a  vol- 
untary payment,  nor  made  with  such  a  knowledge  of  the  facts  as  barred 
the  plAintijf  's  title  to  relief. 

Appeal  by  the  defendant  Sloss  from  a  judgment  of  the 
Supreme  Court,  affirming  a  judgment  entered  an  the. 
report  of  a  referee. 

The  action  was  brought  to  recover  for  moneys  advanced 
by  the  plaintiff  to  the  defendants,  and  also  for  freight  and 
commissions  on  garden  and  other  seeds  sold  by  the  plain- 
tiff for  the  defendants.  The  defenses  set  up  in  the  answer 
were:     1st.   A  general  denial.     2d,  The  non-joinder  as 
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defendant  of  Moses  M.  Matthews,  an  alleged  general 
partner  with  the  defendants.  3d.  An  accounting  find  settle- 
ment between  the  plaintiff  and  defendants,  and  a  payment 
of  the  balance  found  to  be  due. 

In  the  year  1855,  the  plaintiff  was  doing  business  as  a 
merchant  at  Brockport,  in  the  county  of  Monroe,  and  the 
appellants  were  doing  business  as  co-partners,  at  the  city 
of  Soehester,  as  seedsiHen,  under  the  name,  firm  and  styl^ 
of  ''Bloss  A  Adams.^  Moses  M.  Adams  was  also  a  partner 
with  the  defendants,  and  it  was  a  question  in  the  casd 
whether  he  was  a  dormant  partner  or  hot 

The  plaintiff  purchased  clover  and  timothy  seeds  of 
said  Bloss  A  Adams,  amounting  to  11,121.41  or  there- 
abouts, at  different  times  during  that  year,  and  from  timd 
to  time  gave  Bloss  &  Adams  his  promissory  notes  for  such 
seeds,  which  were  accepted  and  received  by  them,  and 
upon  which  they  realized  the  money,  and  the  same  wl^re 
paid  by  the  respondent  Said  notes  were  given  at  various 
times  whilst  the  dealings  between  the  parties  were  going 
on,  ahd  without  any  settlement  or  looking  over  the  statd 
of  the  accounts  between  the  parties.  The  notes  amounted 
in  the  aggregate  to  $1,189.40,  making  the  sum  of  |67.99 
actually  overpaid  by  the  plaintiff  to  said  Bloss  &  Adams, 
and  claimed  by  the  plaintiff  to  have  been  so  paid  by  mis- 
take. The  plaintiff  claimed  that  they  were  indebted  to 
him  in  the  sum  of  1164.08  for  money  advanced  by  him  to 
said  def^dants  over  and  above  all  discounts  and  set-ofis, 
which  the  defendants  refused  to  pay.  He  also  claimed  they 
were  indebted  to  and  owing  him  in  the  ftirther  sum  of 
1164.08,  being  for  money  advanced  by  him  at  the  request 
of  the  defendants. 

The  referee  reported  in  fevor  of  the  plaintiff,  and  against 
the  defendants  for  the  sum  of  $67.99,  and  judgment  was 
entered  theteon  for  said  amount  with  costs.  The  plaintiff's 
claim  for  money  overpaid  by  mistake  was  sustained,  and 
the  claim  for  freight  and  commissions  was  disallowed  b^ 
tfa6  referee,  who  also  reported  that  the  abtibn  was  Well 
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brought  against  the   present  defendants  without  joining 
Mathews. 

Upon  the  trial,  it  turned  out  that  Mathews  was  also  a 
partner  in  the  firm. of  "Bloss  &  Adams,"  but  the  fact  was 
unknown  to  the  plaintiff,  and  never  communicated  to  him 
in  all  his  dealings  with  the  firm.  Mathews  took  no  active 
part  in  the  business,  was  seldom  at  the  place  of  business 
of  the  firm,  and  only  assisted  the  firm  whenever  they 
wanted  to  borrow  money;  he  would  go  to  the  bank  or 
person  of  whom  the  firm  wished  to  borrow  money,  and 
make  known  the  fact  of  his  connection  with  the  firm,  and 
being  a  man  of  wealth,  by  the  use  of  his  name  enabled 
the  firm  to  borrow  money.  There  is  no  proof  to  show 
that  the  fact  of  his  being  a  partner  was  generally  known 
in  the  community  where  the  firm  was  doing  business,  or 
that  "Bloss  &  Adams"  ever  stated  to  any  person  that 
Mathews  was  a  general  partner  with  them.  There  was 
nothing  in  the  firm  name  to  indicate  that  anybody  else  was 
a  member  of  the  firm  but  '^Bloss  &  Adams."  Mathews's 
name  was  printed  in  full  on  the  business  cards  of  the  firm 
as  a  member  of  the  copartnership,  but  how  far,  if  at  all, 
they  were  used  or  circulated  does  not  appear  in  the  case. 
Upon  the  trial,  the  defendants'  counsel  moved  to  dismiss 
the  complaint,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  motion  was 
denied  by  the  referee,  and  an  exception  was  taken.  On 
the  examination  of  the  witness  Sadler,  the  plaintiff's 
counsel  asked  him  this  question,  viz:  Have  you  any  know- 
ledge how  the  plaintiff  was  selling  those  seeds?  It  was 
objected  to  by  the  defendants'  counsel,  and  the  objection 
was  overruled  by  the  referee,  to  which  an  exception  was 
taken.  The  plaintiff's  counsel  also  offered  in  evidence  the 
exhibits  marked  A,  B,  C,  D»  F,  G,  H,  I  and  E,  designed 
to  show  the  course  of  business  between  the  plaintiff  and 
defendants;  also  the  notes  given  by  the  plaintiff;  also  the 
statement  of  the  accounts  between  the  parties,  which  were 
also  objected  to  by  defendants'  counsel,  the  objection  wa& 
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overruled  by  the  referee,  and  his  decision  wi|p  excepted  to 
by  the  defendants.  The  plaintiff  also  offered  parol  proof 
of  the  existence  of  a  promissory  note  which  he  had  paid, 
and  was  unable  to  find,  amounting  to  $150,  which  was 
also  objected  to,  and  overruled  by  the  referee,  and  his 
decision  excepted  to.  The  defendants'  counsel  moved  for 
a  non-suit,  which  motion  was  denied  by  the  referee,  and 
his  decision  was  excepted  to. 

The  referee  upon  this  found  the  following  facts  and  con- 
clusions of  law,  viz:  That  in  the  year  1855,  the  firm  of 
Bloss  and  Adams  sold  and  delivered  a  quantity  of  clover 
and  timothy  seed,  at  Rochester,  in  the  county  of  Monroe, 
to  the  plaintiff  in  this  action;  that  said  clover  and  timothy 
seed  in  the  aggregate  amounted  to  the  sum  of  $1,121.41, 
besides  a  quantity  of  garden  seeds  the  value  of  which  does 
not  appear;  that  said  seeds  were  received  by  the  plaintiff, 
and  sold  by  him  upon  his  own  account,  and  not  upon  any 
commission  to  be^  paid  by  the  defendants,  and  that  the 
plaintiff  paid  freight  on  the  same  from  Bochester  to  Brock- 
port,  but  no  sum  was  specifically  shown;  that  James  O. 
Bloss  and  James  W.  Adams,  and  Moses  M.  Mathews,  car- 
ried on  business  as  general  partners  at  Rochester,  under  the 
firm  name  of  Bloss  &  Adams;  the  name  of  Mathews,  who 
was  a  practising  physician,  was  not  in  the  firm  name,  and 
there  were  no  general  terms  in  it  which  would  suggest  to 
the  public  there  were  other  names  or  partners  than  those 
expressly  named  in  it;  Mathews  was  not  generally  known 
as  a  member  of  the  firm,  and  the  plaintiff  did  Hot  know 
him  as  such;  he  took  no  active  port  in  the  business,  and 
was  seldom  at  the  place  of  business,  but  was  so  occasion- 
ally to  advise  and  see  how  the  firm  got  along;  that  he 
assisted  the  firm  to  raise  money  and  negotiated  money  for 
the  firm,  and  was  a  man  of  wealth;  that  his  name  was  pub- 
lished in  full  on  the  business  cards  of  the  partnership,  and 
his  connection  with  the  firm  was  never  concealed  nor  made 
a  secret  of.  The  plaintiff  paid  at  different  times  in  the 
year  1855  money  and  gave  his  promissory  notes,  which 
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were  received  by  said  firm  of  Blosd  ft  Adams  in  payment 
for  said  seeds,  and  on  which  said  firm  realissed  the  money, 
and  which  notes  were  at  maturity  paid  by  the  plaintiff; 
that  said  notes  and  money  amounted  in  the  aggregate  to 
|l,189.4o,  of  which  the  sam  of  167.99  was  overpaid  by 
mistake.  The  referee  foimd,  as  matter  of  law,  that  the 
plaintiff  wais  not  entitled  to  recover  anything  for  freight 
paid  by  him,  nor  for  commissions  for  selling  said  seeds. 
That  Mathews  was  a  dormant  partner  of  tibe  firm  of  Bloss 
Jb  Adams,  and  that  this  action  could  be  maintained  against 
Bloss  and  Adams  without  joining  Mathews  as  a  paity 
defendant;  that  the  defendant  was  indebted  to  the  plaintiff 
in  the  said  sum  of  $67.99;  that  the  plaintiff  was  entitled 
to  judgment  for  $67.99,  being  the  amount  overpaid  by  him 
to  said  firm  of  Bloss  &  Adams  more  than  what  the  plain- 
tiff was  indebted  for  the  seeds  sold  him  by  said  firm. 
The  defendants  ei^cepted  to  the  findings  of  fact  and  of  law 
so  far  as  they  were  adverse  to  the  defendants. 

The  plaintiff  entered  judgment  upon  said  report,  from 
which  an  appeal  was  brought  to  the  general  term  of  the 
seventh  judicial  district,  where  the  judgment  was  in  all 
things  affirmed.  This  appeal  is  from  the  said  judgnient  of 
affirmance. 

The  case  was  submitted  on  printed  points  by 

Horace  J.  Thomas^  for  the  plaintiff  (respondent). 
J.  Van  VoorfiiSi  jr.^  for  the  defendant  (appellant). 

HooKBOOM,  J.  In  the  printed  pomts  submitted  by  tiie 
counsel  for  the  appellant  onit/  two  grounds  are  urged  for 
the  reversal  of  this  judgment.  It  is  nnneoessary  therefore 
to  discuss  any  other. 

The  first  is,  that  the  plaintiff  should  have  joinefd  Moses 
M.  Matthews  as  a  party  defendant.  Matthews  was  no 
doubt  a  general  partner,  and  participated  in  the  profits  and 
losses  of  the  concern.    But  there  is  no  evidence  that  he 
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was  generally  known  as  such  partner;  or  that  the  public^ 
in  the  proper  sense  of  that  term,  was  ever  apprised  of  his 
connection  with  the  firln.  No  doubt  he  could  have  been 
sued  and  held  liable  on  account  of  his  actual  membership 
in  the  firm,  but  the  question  is,  was  the  plaintiff  bound  to 
join  him  as  a  defendant  with  the  ostensible  members  of 
the  firm.  His  name  did  not  appear  in  the  firm  name;  he 
did  not  participate  except  in  an  advisory  manner  in  the 
general  and  ordinary  biisiness  of  the  firm;  his  connection 
with  it  would  not  be  naturally  inferred  from  their  mode  of 
business,  nor  be  likely  to  be  knbwn  except  to  thbse  who 
loaned  money  or  extended  pecuniary  credit  to  the  firm.  It 
cannot  be  said  that  there  was  any  general  knowledge  of  tlie 
facts.  The  only  ground  for  presuming  such  general  know- 
ledge would  be  the  fact  of  Matthews'  name  appearing  upon 
the  cards  of  the  firm.  The  difiiculty  is,  there  is  no  evidence 
that  these  cards  were  in  any  way  circulated,  or  issued  to  a 
single  person.'  Ai\d  it  belonged  to  the  defendants,!  think, 
to  bring  out  a  fact  so  vital  to  the  defence.  There  being, 
therefore,  every  thing  in  the  apparent  mode  of  transactinjg 
their  business  to  indicate  that  Bloss  &  Adams  constituted 
the  sole  members  of  the  firm — nothing  whatever  to  signify 
to  ordinary  dealers  with  the  firm  that  Matthews  had  any 
connection  with  it — an  entire  omission  on  the  part  of  the 
defendants  ever  to  communicate  the  fact  of  such  connection 
to  the  plaintiff — actual  ignorance  on  the  part  of  the  latter 
of  such  connection — and  apparent  good  faith  on  his  part  in 
treating  the  defendants  as  the  only  parties  interested,  I  am 
inclined  to  think  the  referee  was  right  in  regarding  Mat- 
thews as  a  dormant  partner.  He  finds  that  he  was  so — 
treating  such  finding  it  is  true  as  a  question  of  law — ^but  it 
being  in  truth  rather  a  question  of  fact  or  of  mixed  law  and 
fact — a  conclusion  not  unwarranted  by  the  evidence  in  the 
case  nor  by  the  facts  which  the  referee  has  detailed  in  his 
report.  It  is  conceded  that  a  dormant  partner  need  not 
be  joined  as  a  co-defendant  in  the  action.  The  definition 
of  a  dormant  partner  is  not  very  clearly  given  in  the  adju* 
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dicated  cases,  or  the  elementary  treatises  on  partnership. 
It  implies,  perhaps  clearly  enough,  one  who  is  not  an  active 
partner  nor  generally  known  as  a  partner.  But  to  be  such 
I  apprehend  it  is  not  essential  that  he  should  wholly  abstain 
from  any  actual  participation  in  the  business  of  the  firm,  or 
be  univei'sally  unknown  as  having  a  connection  with  it. 
Nor  does  it  necessarily  imply,  as  I  conceive,  a  studied  con- 
cealment of  the  fact.  I  will  not  undertake  to  analyze  the 
various  definitions  of  such  a  partner,  but  content  myself 
with  a  reference  to  some  of  the  elementary  treatises,  and  a 
few  adjudicated  cases.  (See  Story  on  Partnership,  sec.  80; 
Collyer  on  Partnership,  sec.  4 ;  Bissett  on  Partnership, 
page  5 ;  Keller/  v.  Hurlburt^  5  Co  wen  534;  Clarkson  v. 
Carter,  3  Co  wen  84;  N.  F.  Dry  Dock  Co.  v.  Treadwell, 
19  Wend.  525.)' 

Even  if  the  evidence  on  this  point  be  regarded  as  nearly 
balanced,  or  slightly  preponderating  in  favor  of  the  de- 
fendants, I  think  we  may  well  support  the  finding  of  the 
referee  on  rules  of  interpretation  and  review  applicable  to 
questions  of  fact. 

It  is  held,  in  the  superior  court  of  New  York,  that  where 
one  person  enters  into  a  contract  with  two  others,  by  name, 
without  knowing  or  having,  at  the  time,  reason  to  suspect 
that  they  have  a  partner  in  the  business  to  which  such  con- 
tract relates,  such  two  persons  may  be  sued  without  join- 
ing such  third  person;  and  he  may  be  regarded  as  to  such 
transaction,  and  under  such  circumstances,  as  a  dormant 
partner,  although  the  fact  of  his  connection  with  the  firm 
come  to  the  knowledge  of  the  plaintiff  before  the  bringing 
of  the  suit.  {Hurlbut  v.  Post,  1  Bosw.  36;  See  also  iVI 
T.  Dry  Dock  Co.  v.  Treadwell,  19  Wend.  525;  Clarkson 
V.  Carter,  3  Co  wen,  84;  Clark  (fi  Bissell  v.  Miller  & 
Lozee,  4  Wend.  628;  Mitchell  v.  Dall,  2  Harr.  4  Gill. 
]59,  171.) 

The  remaining  point  discussed  by  the  appellant  is  that 
the  judgment  appealed  from  can  not  be  sustained  on  the 
merits. 
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I  do  not  think  this  question  is  open  for  discussion.  We 
cannot  interfere  with  the  conclusions  of  the  referee  on  the. 
questions  of  fact.  There  is  plainly  good  evidencid — I  think 
preponderating  evidence — ^to  support  his  finding,  abundant 
evidence  to  justify  the  refusal  to  non-suit,  and  to  sustain 
the  verdict  of  a  jury. 

It  is  said  that  the  report  is  unsustainable  because  the 
referee  has  found,  as  one  of  the  facts  in  the  case,  that  Bloss 
&  Adanos  sold  the  plaintiff  clover  and  timothy  seed  to 
the  amount  stated  in  his  report,  besides  a  quantity  of  gar^ 
den  seedSf  the  amount  and  value  of  which  does  not  appear; 
and  that  the  price  of  the  latter  might  well  account  for  the 
apparent  excess  of  the  amount  of  the  plaintiff's  payments 
over  his  receipts. 

But  it  ia  not  the  business  of  an  appellate  tribunal, 
reviewing  the  case  simply  on  questions  of  law,  to  criticise 
with  much  nicety  the  findings  of  fact  in  order  to  speculate 
on  some  phases  of  the  case  which  were  not  probably  pre- 
sented in  the  court  below,  or  were  susceptible  of  ample 
explanation  there.  It  may  well  be  answered  that  the  gar- 
den seeds  were  not  urged  as  an  item  of  the  defendant's 
claim  in  the  court  below,  or  were  satisfactorily  accounted 
for  there  in  a  way  not  necessary  to  be  shown  in  the  case, 
as  no  point  was  made  thereon.  Certain  it  is  that  neither 
the  quantity  nor  the  value  of  the  garden  seeds  is  shown, 
and  cannot  therefore  be  taken  as  justifying  an  implication 
against  the  correctness  of  the  referee's  report,  nor  as  justi- 
fying an  allowance  equal  to  the  balance  which  he  found  in 
&vor  of  the  plaintiff.  Certain  it  is,  also,  that  he  found  the 
defendants  were  over-paid — were  over-paid  by  mistake — 
and  by  mistake  on  a  matter  offacCf  which  makes  the  allow- 
ance for  such  over-payment  a  lawful  credit  in  favor  of  the 
plaintiff,  and  deprives  the  defendants  of  the  benefit  of  the 
further  ground  taken  by  them,  that  the  payment  was  a 
voluntary  one,  made  with  full  knowledge  of  the  facts.  In 
the  light  of  the  referee's  report  and  of  the  legal  definition 
of  a  voluntary  payment,  it  was  neither  voluntary  nor  made 
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with  snch.  a  knowledge  of  the  facts  as  barred  the  plaintiff's 
title  to  relief. 

The  judgment  should  be  affirmed. 

Denio,  Ch.  J.,  and  Ingraham,  J.,  were  for  reversal,  on 
the  grounds  that  the  burden  of  proof  was  on.  the  plaintiff) 
and  that  the  value  of  the  garden  seeds  must  be  shown 
before  there  could  be  said  to  be  an  over-payment. 

All  the  other  judges  being  for  affirmance,  juplgment 
affirmed. 
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Ambbose  W.  Thokpson  v.  Stephen  Eessel  and  others. 

Exceptions  to  a  referee's  findings  of  fkct  cannot  be  reriewed  in  this  conrt. 

Where  the  testimony  before  a  referee  is  conflicting  upon  all  the  material 
points  inTolved  in  the  action,  and  the  snprema  conrt,  at  general  teem, 
has  ai&rmed  the  Judgment,  the  court  of  appeals  cannot  look  into  the  tes- 
timony, to  determine  whether  the  facts  are  found  according  to  the  weight 
of  evidence. 

A  claim  on  the  part  of  a  defendant,  for  the  price  and  ralue  of  the  identical 
goods  which  are  the  subject  of  the  action,  is  a  cause  of  action  arising  out 
of  the  transaction  set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  is  at  least  connected  wiih  the  subject  of  the  action, 
and  is  strictly  a  counter-clahn,  within  section  160  of  the  code  of  pro- 
oeedure. 

Several  individuala  composing  the  firm  of  S.,  F.  &  Co.,  were  sued  by  the 
plaintiff  by  their  firm  name,  the  complaint  alleging  that  the  names  of 
the  individual  members  of  said  firm  were  unknown  to  the  plaintiff.  F. 
only  appeared  and  answered,  in  the  first  instance,  claiming  the  goods  sued 
for  in  behalf  of  the  firm.  He  also  put  in  a  supplemental  answer,  iu 
which  he  claimed  Judgment  in  his  own  favor  for  the  value  of  the  goods, 
and  not  in  favor  of  himself  and  his  copartners  individually.  After  Judg- 
ment, the  defendants  were  allowed  to  amend  by  entering  an  appearance 
nunc  fTQ  tune  for  the  other  two  partners,  and  to  amend  the  supplemental 
answer,  so  as  to  make  it  a  claim  in  behalf  of  aU  the  members  of  the  firm 
individually,  with  a  demand  for  Judgment  in  their  favor.  Htld,  that  there 
was  nothing  for  which  the  Judgment  should  be  reversed,  in  the  fact  that 
it  was  rendered  for  the  value  of  the  goods,  Ia  finvor  of  the  several  indi- 
viduals composing  the  firm  of  R.,  F-  &  Co. 

Btldj  alsOf  that  the  supreme  court  had  ample  power  to  make  the  amend- 
ments which  were  ordered,  by  inserting  the  individual  names  of  the  other 
members  of  the  firm  in  the  answer,  and  in  the  Judgment,  in  accordance 
with  the  facts  found  on  the  trial. 

Heid,  further y  that  such  amendments  were  clearly  in  fiirtheranoe  of  Justice; 
but  if  otherwise,  that  the  order  of  the  supreme  court,  allowing  them, 
was  not  open  to  review  in  this  court. 

Aj^peal  from  a  judgmevU  of  the  Supreme  Court  affirming  a 
jvdgfoent  at  special  term  in  favor  of  the  defendants. 

The  action  waa  brought  to  compel  the  delivery  by  the 
defendants  to  the  plaintiff  of  certain  bills  of  lading  of  goods 
consisting  of  sulphate  of  barytes  and  black  l^d,  shipped 
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by  Messrs.  Kessel  Brothers  of  Cologne  to  the  city  of  New 
York,  and  to  restrain  the  defendants  or  either  of  them  from 
parting  with  said  bills,  or  from  interfering  with  or  dispos- 
ing of  said  merchandise. 

The  complaint  alleges  that  the  goods  were  consigned  to 
the  plaintiff  by  Kessel  Brothers  at  the  instance  and  by  the 
procurement  of  the  defendant  Stephen  Kessel,  who  is 
claimed  to  have  been  the  plaintiff's  agent  in  the  transac- 
tion and  to  have  made  advances  upon  the  goods  with  the 
plaintiff's  funds.  It  further  alleges  that  the  goods  were 
thus  shipped  and  consigned  to  fill  certain  orders  sent  by 
other  persons  in  New  York  to  the  consignors  by  the  plain- 
tiff through  Stephen  Kessel  as  his  agent.  The  complaint 
also  alleges  that  the  bills  of  lading  of  the  goods  in  question 
were  delivered  over  to  the  plaintiff  by  Stephen  Kessel  on 
or  about  the  5th  day  of  June,  1855;  that  the  said  merchan- 
dise arrived  in  the  port  of  the  city  of  New  York  about  the 
8th  of  June,  1855,  and  that  about  the  same  time  and  while 
the  bills  of  lading  were  in  the  plaintiff's  possession,  the 
same  were  surreptitiously  taken  by  Stephen  Kessel  and 
fraudulently  delivered  to  the  other  defendants  Rubens, 
Tredricks  &  Co.  It  also  avers  notice  to  the  defendants 
Rubens,  Fredricks  &  Co.,  before  any  part  of  the  merchan- 
dise had  been  discharged  from  the  vessel,  of  the  plaintiff's 
rights,  and  an  offer  to  them  to  reimburse  them  for  any  and 
all  freight  they  might  have  paid  on  account  of  said  mer- 
chandise, and  a  demand  of  said  bills  of  lading,  and  the 
refusal  of  the  defendants  Rubens,  Fredricks  &  Co.  There 
was  also  a  prayer  for  general  relieif.  The  defendants  Ru- 
bens, Fredricks  &  Co.  are  made  parties  by  their  firm  name, 
and  it  is  alleged  in  the  complaint  that  their  individual 
names  are  unknown  to  the  plaintiff. 

The  defendant  Stephen  Kessel  answered  separately,  deny- 
ing that  the  shipment  of  the  goods  was  made  for  or  on 
account  of  the  plaintiff,  in  any  manner,  or  that  the  bills  of 
lading  were  ever  delivered  to  him  or  were  in  his  possession^ 
and  averring  that  the  goods  were  purchased  by  himself 
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and  on  his  own  individual  account;  and  that  the  bills  of 
lacking  were  delivered  to  him  and  were  his  sole  and  abso- 
lute property.  He  also  denied  that  the  plaintiff  ever 
advanced  or  paid  any  thing  on  account  of  said  goods,  or 
ever  had  any  interest  therein,  and  averred  that  he  sold  and 
delivered  to  the  defendants  Rubens,  Fredricks  &  Co.  the 
said  invoices  and  bills  of  lading  duly  endorsed,  and  the 
merchandise  thereby,  represented,  for  a  good  and  sufficient 
consideration  paid  by  said  firm,  at  the  time;  and  that  they 
passed  the  said  goods  through  the  custom  house,  paid  the 
duties  and  the  freight  thereon,  and  received  a  poilion 
thereof  as  thej*^  were  discharged  from  the  vessel. 

The  defendant,  Robert  Fredricks,  one  of  the  firm  of 
Rubens,  Fredricks  &  Co.,  also  answered  separately,  deny- 
ing, upon  information  and  belief,  that  the  plaintiff  had  any 
interest  in  or  claim  upon  said  goods,  and  averring  that  he 
bought  the  same,  in  good  faith,  of  the  defendant,  Stephen 
Kessel,  for  cash  and  credit,  and  paid  the  cash  part  of  the 
purchase  and  took  an  absolute  transfer  to  his  firm  of  the 
invoices  and  bills  of  lading,  and  passed  the  goods  through 
the  custom  house,  paid  the  duties  and  the  freight  thereon, 
and  obtained  an  order  from  the  shippers  for  a  discharge  of 
the  goods  from  the  vessel.  That  said  goods  were  being 
discharged  from  said  vessel,  and  a  portion  had  been  sent 
to  the  bonded  warehouse,  and  another  portion  delivered  to 
the  defendants,  when  the  further  delivery  was  stopped  by 
the  proceedings  in  the  action.  He  also  averred  that  all  his 
transactions  in  respect  to  said  goods  were  for  and  on 
account  of  his  firm,  and  claimed  that  the  goods  should  be 
delivered  to  him,  and  that  the  defendant  should  pay  dam- 
ages, for  the  delay  in  the  delivery.  The  defendant  also, 
by  leave  of  the  court,  put  in  a  supplemental  answer,  in 
which  he  alleged  that,  since  the  commencement  of  the 
action,  the  plaintiff  had  wrongfully  taken  possession  of  all 
the  goods  and  merchandise  in  question,  and  converted  and 
disposed  of  the  same  to  bis  owni  use,  which  facts  were  not 
known  to  him  at  the  time  of  putting  in  his  original 
25 
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answer.  He  averred  that  the  goods  were  worth  $2,676.37, 
and  that  the  claioi  therein  »et  up  was  made  for  and  iu 
behalf  of  himself,  Abraham  Eubens  and  William  Bubens, 
who  composed  the  firm  of  Eubens,  Frcdricks  &  Co.;  and 
he  demanded  judgment  in  favor  of  said  persons  for  the 
sum  of  $2,676.37,  with  interest  from  the  18th  day  of  June, 
1855.  To  this  supplemental  answer  the  plaintiff  put  in  a 
replication  denying  the  same,  except  what  was  expressly 
admitted,  and  claiming  that  *'  the  defendants,  Bubens  and 
others,  who  are  partners  in  the  firm  of  Bubenef,  Fredricks 
^  Co.,  mentioned  ip  the  complaint  herein,  and  whose  names 
are  unknown  to  the  plaintiffs,  ought  to  be  made  parties  iu 
making  the  claims  set  up  in  said  supplemental  answer.'' 
The  action  was  refen-cd,  and  tried  before  the  referee,  who 
founds  as  matter  of  fact,  that  the  defendant,  Stephen  Kes- 
sel, obtained  certain  orders  for  the  merchandise  in  ques- 
tion, but  not  as  the  agent  or  clerk  of  the  plaintiff,  nor  on 
his  behalf;  and  that  in  pursuance  of  said  orders,  and  in 
fulfillment  thereof,  the  said  Stephen  procured  from  Messrs. 
Kessel  Brothers,  ci  Cologne  the  consignment  of  the  said 
merchandise,  but  not  on  behalf  of  the  plaintiff.  That  the 
invoices  and  bills  of  lading  of  the  same  were  delivered  by 
said  Kessel  Brothers  to  Stephen  Kessel  for  the  purpose  of 
executing  the  said  orders,  and  that  at  the  time  of  the 
transfer  of  the  bills  of  lading  to  Bubens,  Fredricks  &  Co., 
one  James  Bell  was  the  lawful  owner  and  holder  of  the 
said  orders.  That  the  plaintiff  had  advanced  to  Stephen 
Kessel,  and  accepted  drafts  from  him  for  large  sums  of 
money,  amounting  in  all  to  about  $1,900,  but  that  such 
moneys  were  not  advanced,  nor  were  the  drafts  accepted 
to  fulfill  the  said  orders.  That  Stephen  Keasel  did  not,  at 
any  time,  deliver  to  the  plaintiff  the  bills  of  lading,  nor 
fraudulently  'abstract  the  same  frona  his  possession  as 
alleged  in  the  complaint,  out  did,  on  or  about  the  8th  of 
June,  1855,  upon  a  good  and  sufficient  consideration,  trans- 
fer and  deliver  the  said  bills  of  lading  to  the  said  Bubens, 
Fredricks  &  Co.,  for  the  purpose  of  the  execution  of  said 
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orders.  That  since  the  commencement  of  the  action  the 
plaintiff  had  wrongfully  taken  possession  of  all  the  goods 
and  disposed  of  and  conveited  the  same  to  his  own  use, 
and  that  the  plaintiff  was,  at  the  time,  under  no  legal  obli- 
gation to  deliver  the  goods  to  the  purchasers  to  whom  he 
had  delivered  them.  That  at  the  commencement  of  the 
action  the  said  firm  of  Bubens,  Fredricks  &  Co.  were  the 
owners  of  the  goods  and  entitled  to  possession,  and  that 
the  same  wer*  worth, /U;  the  time,  $2,154.06. 

As  conclusions  of  law,  the  referee  held  and  decided  that 
the  firm  of  Eessel  Brothers  had  no  such  interest  or  claim 
as  to  render  them  necessary  parties  to  the  action.  That 
the  several  partners  composing  the  firm  of  Rubens,  Fred- 
ricks &  Co.,  were  pailies  defendants  in  the  action,  and 
parties  in  making  the  claim  set  up  in  the  supplemental 
answer,  and  were  entitled  to  judgment  against  the  plaintiff 
for  the  value  of  said  goods  apd  merchandise;  and  ordered 
judgment  in  their  favor  for  said  value,  and  interest — 
amounting  to  $2,486.62,  with  costs  to  be  taxed — ^and  a  dis- 
missal of  the  complaint  against  the  defendant  Stephen 
Kessel,  with  costs.  Several  objections  were  made  by  the 
plaintiff,  in  the  course  of  the  trial,  to  evidence  offered  on 
the  part  of  the  defendants,  and  exceptions  taken  to  the 
rulings  of  the  referee,  admitting  the  evidence.  The  only 
exceptions,  however,  insisted  upon  or  noticed  by  the  appel- 
lant, in  his  points,  are  those  taken  to  the  admission  of  evi- 
dence in  support  of  the  counter-claim  contained  in  the 
supplemental  answer.  The  only  grounds  of  these  objec- 
tions taken  upon  the  trial  were  that  the  supplemental 
answer  was  not  a  competent  pleading  in  the  action;  and 
that  the  plaintiff  was  not  bound  to  defend  against  the  claims 
therein  set  up,  and  could  not  be  charged  with  the  value  of 
the  goods.  The  plaintiff  excepted  in  due  time,  separately, 
to  the  several  findings  of  fact  by  the  referee,  and  also  to 
the  several  conclusions  of  law,  that  the  firm  of  Eessel 
Brothers  were  not  necessary  parties;  that  the  individuals 
composing  the  firm  of  Bubens,  Fredricks  &  Co.,  were  par- 
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tics  in  makiug  the  claim  set  up  in  the  supplemental  com- 
plaint, and  -vvcre  entitled  to  judgment  for  the  value  of  the 
goods;  and  that  the  complaint  should  be  dismissed  as 
against  Stephen  Kessel.  Judgment  was  in  the  first  instance 
rendered  in  form  dismissing  the  complaint  as  to  the  defend- 
ant Stephen  Kessel,  "and  that  the  defendant  Robert  Fred- 
ricks  and  others,  composing  the  firm  of  Rubens,  Fredricks 
&  Co.,  recover  of  the  plaintiff,''  &c.  The  plaintiff  brought 
an  appeal  from  this  jud^eut  to  the  general  term  in  the 
first  district.  After  the  appeal,  the  general  term  granted 
an  order  allowing  the  defendants,  Abraham  Rubens  and 
William  Rubens,  copartners  with  the  defendant  Fredricks 
in  the  firm  of  Rubens,  Fredricks  &  Co.,  to  enter  an  appear- 
ance in  the  action,  and  the  supplemental  answer  to  be 
amended  so  as  to  claim  the  property  as  belonging  to  the 
individuals  composing  the  firm,  and  a  judgment  in  behalf 
of  all  for  the  value  of  the  property,  and  amending  the 
record,  accordingly.  The  general  term  affirmed  the  judg- 
ment.    The  plaintiff  then  brought  his  appeal  to  this  court 

*  H.  G.  De  Forest^  for  appellant. 

W.  Z.  Lamedj  for  respondents. 

Johnson,  J.  The  appellant's  points  are  chiefly  occupied 
with  a  discussion  of  the  findings  of  fact  by  the  referee. 
But  the  exceptions  to  the  findings  of  fact  cannot  be 
reviewed  here.  The  testimony  before  the  referee  was 
conflicting  upon  all  the  material  points  involved  in  the 
action,  and  the  Supreme  Court,  at  general  term,  has  affirmed 
the  judgment.  This  court  therefore  cannot  look  into  the 
testimony,  to  determine  whether  the  facts  are  found  accord- 
ing to  the  weight  of  evidence.  There  was  necessarily  a 
judgment  against  the  plaintiff,  and  in  favOr  of  the  defend- 
ants; and  the  only  question  is  whether  the  proper  judg- 
ment has  been  rendered.  This  depends  mainly  upon  the 
questioi)s,  whether  the  matter  set  up  in  the  supplemental 
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answer  of  the  defendant  Fredricks,  is  a  counterclaim  within 
the  spirit  and  meaning  of  the  code,  so  as  to  entitle  the 
defendants,  or  either,  or  any  of  them,  to  affirmative  relief; 
and  whether  that  answer  is  available  to  the  other  individu* 
als  composing  the  firm  of  Rubens,  Fredricks  &  Co.  who 
are  made  defendants  in  the  action  by  the  summons  and 
<M>mplaint  by  their  firm  name  only. 

There  can  be  no  doubt;  I  think,  that  the  matter  thus  set 
up  was  strictly  a  counter  claim  within  section  150  of  the 
code.  It  was  a  cause  of  action  arising  out  of  the  transac> 
tion  set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  was  at  least  connected  with  the  subject 
of  the  plaintiff's  action.  It  was  for  the  price  and  value,  of 
the  identical  goods  which  were  the  subject  of  thiB  action. 
The  question  at  issue  before  the  supplemental  answer  was 
put  in,  was,  which  party  had  the  title,  or  the  right  to  con- 
trol and  dispose  of  the  property. 

I  do  not  think  it  lies  with  the  plaintiff,  under  the  circum- 
stances of  this  case,  to  allege  that  his  taking  was  a  mere 
tort,  for  the  purpose  of  defeating  the  counter-claim.  And 
even  if  an  action,  sounding  in  tort,  might  be  maintained 
by  the  defendants  Rubens,  Fredricks  &  Co.,  for  the  taking 
while  the  action  to  determine  the  title  was  pending,  I  am 
still  of  the  opinion  that  the  cause  of  action  for  the  value 
of  the  goods  would  constitute  a  good  counter-claim  in  such 
a  case  as  this.  It  existed  in  favor  of  certain  of  the  defend- 
ants in  the  action,  in  whose  favor  a  several  judgment  might 
be  had  against  the  plaintiff,  and  the  plaintiff  might  also 
have  had  a  separate  judgitaent  against  them.  The  conditions 
of  the  code,  therefore,  are  all  fulfilled  in  respect  to  this 
claim  of  the  defendants. 

I  see  nothing  for  which  the  judgment  should  be  reversed 
in  the  fact  that  it  is  rendered  for  the  value  of  the  goods, 
in  favor  of  the  several  individuals  who  compose  the  firm 
of  Rubens,  Fredricks  &  Co.  These  defendants  were  prose- 
cuted by  the  plaintiff  by  their  firm  name,  he  alleging  in 
his  complaint  that  the  name  of  the  individual  members  of 
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said  firm  were  unknown  to  him.  Fredricks  only  appeared 
and  answered  in  the  first  instance,  claiming  the  goods  in 
behalf  of  his  finn.  He  also  put  in  the  supplemental  answer 
in  which  he  claims  judgment  in  his  own  favor  for  the  value 
of  the  goods,  and  not  in  favor  of  himself  and  his  copart- 
ners individually.  After  judgment  the  defendants  were 
allowed  by  the  court,  at  general  term,  to  amend  by  enter- 
ing an  appearance  nunc  pro  tunc  for  the  other  two  partners, 
and  to  amend  the  supplemental  answer  so  as  to  make  it  a 
claim  in  behalf  of  all  the  members  of  the  firm  individually, 
and  a  demand  for  judgment  in  their  favor.  It  does  not 
appear  from  the  record  how  many  of  these  defendants  had 
been  served  with  process,  nor  why  the  two  who  were 
allowed  to  appear  so  as  to  bind  them  by  the  judgment, 
did  not  appear  at  an  earlier  stage  of  the  proceedings.  It 
is  suggested  in  the  respondents'  points  that  these  two 
defendants  were  residents  of  a  foreign  country,  and  were 
not  served  with  process.  But  however  this  may  be,  the 
facts,  it  is  to  be  presumed,  were  all  before  the  court  when 
the  order  granting  the  amendment  was  made,  and  it  was 
an  order  they  had  clearly  the  right  to  make  under  section 
173  of  the  code.  The  case  had  been  fully  tried  upon  its 
merits,  .and  the  amendment  was  only  in  furtherance  of 
justice.  And  where  the  question  is  one  of  a  common  or 
general  interest  of  several  persons,  one  or  more  may  be 
allowed  to  sue  or  defend  for  the  benefit  of  the  whole. 
(Code,  §  119.)  It  was  wholly  unnecessary  to  bring  in  the 
firm  of  Kessel  Brothers.  They  did  not  pretend  to  have 
any  title  to  the  property,  or  right  of  control  over  it.  But 
even  if  they  were  to  be  regarded  as  the  general  owners, 
the  defendants,  who  were  in  fact  consignees,  could  recover 
the  value  of  the  property  converted  by  a  stranger. 

I  am  of  the  opinion^  therefore,  that  the  judgment  is  right 
and  ^should  be  afiSrmed. 

Davies,  J.     (After  stating  the  facts.)    It  is  apparent 
that  on  the  trial  before  the  referee,  the  firm  of  Bubens, 
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Fredricks  A  Co.  were  regarded  as  the  claimants  of  the 
goods  in  controversy.  And  they  were  properly  so  regarded. 
That  firm  was  made^the  parties  defendants  by  the  plain- 
tiff, with  the  defendant  Kessel.  He  alleged  in  his  complaint 
that  the' bills  of  lading  for  said  goods  had  been  wrongfully 
delivered  by  the  defendant  Kessel  to  that  firm;  and  that 
said  defendants,  Rubens,  Fredricks  &  Co.,  paid  the  value 
therefor,  and  had  notice  of  the  plaintiff's  rights.  That  he 
had  demanded  said  bills  of  lading  of  that  firm,  and  that 
the  firm  refused  to  deliver  the  same,  and  claimed  a  right  to 
hold  the  same,  and  to  be  entitled  to  the  possession  of  the 
said  merchandize  described  therein.  The  plaintiff  thus 
made  the  firm  of  Rubens,  Fredricks  &  Co.,  the  substantial 
defendants  in  the  action,  and  as  such  they  were  treated  in 
all  the  proceedings.  The  answer  interposed,  although  in 
form  in  the  name  of  the  defendant  Fredricks,  was  distinctly 
stated  to  be  in  the  name  and  on  account  of  the  firm  of 
Rubens,  Fredricks  A  Co.,  in  whose  name,  and  for  whose 
account  the  said  transactions  in  the  answer  set  forth  were 
made.  The  supplemental  being  in  continuation  of  the 
original  answer,  is  to  be  construed  in  connection  with  it,  and 
the  counter-claim  therein  made,  is  to  be  taken  and  deemed 
a  counter-claim  made  and  interposed  on  behalf  of  the  said 
firm  of  Rubens,  Fredricks  &  Co.  The  defendant  Fred- 
ricks individually  did  not  set  up  or  pretend  that  ho  had 
any  individual  interest  in  said  goods,  or  in  the  bills  of 
lading,  or  that  individually  he  had  any  counter-claim  against 
the  plaintiff.  The  plaintiff's  action  was  against  the  firm, 
and  the  answers  are  to  be  regarded  as  those  of  the  firm.  If 
this  were  not  so,  it  is  very  clear  that  imder  the  code,  the 
supreme  court  had  full  authority  and  ample  power  to  make 
the  amendment  which  was  ordered,  by  inserting  the  indi- 
vidual names  of  the  other  members  of  the  firm  in  the 
answers  and  in  the  judgment.  Section  173  of  the  code 
authorizes  the  court,  before  or  after  judgment,  in  further- 
ance of  justice,  on  such  teriAB  as  it  may  deem  proper,  to 
amend  any  pleading,  process  or  proceeding,  by  adding  or 
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striking  out  the  name  of  any  party,  or  by  correcting  a 
mistake  in  the  name  of  a  party;  or  a  mistake  in  any  other 
respect;  or  by  inserting  other  .allegations  material  to  the 
case;  or  where  the  amendment  does  not  substantially 
change  the  claim  or  defense,  by  conforming  the  pleading 
or  proceeding  to  the  facts  proved.  The  supreme  court  in 
this  case  ordered  the  amendments  by  amending  the  judg- 
ment in  accordance  with  the  facts  proved  on  the  trial,  on 
the  terms  of  affirmance  of  the  judgment,  >^ithout  costs  of 
the'  appeal.  These  amendments  did  not  substantially 
change  the  claim  of  the  plaintiff,  or  the  defense  interposed. 
They  were,  in  fact,  in  harmony  with  both,  and  the  power 
might  also  be  sought  for,  in  the  authority  given  to  add  the 
name  of  any  party,  or  to  correct  any  mistake  in  the  name 
of  any  party.  The  amendments  were  clearly  in  furtherance 
of  justice,  but  if  they  were  not,  the  order  of  the  supreme 
court  making  them,  is  not  open  to  review  in  this  court. 
(N^ew  York  Ice  Company  v.  liForth  Western  Insurance  Com- 
pany, 23  N^  Y.  357.)  The  facts  found  by  the  referee  are 
conclusive  that  the  firm  of  Bubens,  Fredricks  &  Co.  were 
the  owners  of  the  goods,  and  entitled  to  retain  them  as 
against  this  plaintiff.  He  having  got  possession  of  them, 
and  converted  thom  to  his  own  use,  they  had  a  valid  clainai 
against  him  for  the  value  thereof.  This  counter-claim  arose 
directly  out  of  the  transactions  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiff's  claim,  and  was  connected 
with  the  subject  of  the  action,  (Code,  ^  160,  sub.  1.)  It 
was  properly  set  up  in  the  answer,  and  correctly  passed 
upon  by  the  referee.  The  facts  proved  by  him,  show  that 
his  conclusions  of  law  thereon  were  correct,  and  the 
supreme  court  rightfully  affirmed  the  judgment. 

The  judgment  should  also  be  affirmed  by  this  court. 

Selden,  J.  was  absent.  AH  the  other  judges  being  for 
affii'mance,  jud^rment  affirmed. 
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John  D.  Van  BstTBEN  and  wife  t;.  John  B.  Dash  and  others. 

By  the  true  constnictSon  of  the  provision  of  the  Revised  Statutes  to  prevent 
lapses  in  devises  in  certain  cases  (part  2,  ch.  6,  tit.  1,  art.  8,  §62),  the 
word  detemdantj  wherever  occurring,  is  limited  to  issue  in  any  degree  of 
the  person  referred  to,  and  does  not  embrace  collateral  relations. 

Accordingly,  where  a  testatrix  devised  separate  aliquot  shares  of  her  real 
estate  to  two  sisters  and  to  certain  nephews  and  nieces, -several  of  whom 
died  in  her  life-time,  some  leaving  children,  and  othi^rs  without  issue; 
Held  that  the  shares  of  all  those  devisees  so  dying  before  her,  lapsed,  an4 
that  such  shares  descended  to  her  heirs  at  law. 

Beldy  also,  that  the  circumstance  that  three-flfth  parts  of  the  whole  estate 
devised,  had  lapsed  undet  the  fori'going  rule,  did  not  authorize  the  court 
to  declare  the  whoW  will  void. 

This  action  was  brought  for  the  partition  of  certain  lands 
in  Queens  county  and  in  New  York.  The  parties  claimed 
title  from  Mrs.  Hannah  Bowie.  She  died  in  1841,  without 
parents,  husband  or  children  surviving  her.  She  left  a  will, 
dated  12th  July,  1834.  By  her  will  she  devised  all  the  real 
estate  of  which  she  should  die  possessed  to  her  niece  Lucre- 
tia  A.  Brazier,  during  her  natural  life,  and  at  her  decease 
she  gave  the  said  real  estate  to  the  children  of  her  sister 
Marj%  one-tifth,  to  Elizabeth  Brawler  her  sister  one-fifth,  to 
Daniel  B.  Dash  and  Ann  Van  Bcuren,  and  their  heirs,  one- 
fifth,  to  Margaret  Wood  her  niece  one-fifth,  and  to  Ann 
Catherine  Dash,  her  sister,  one-fifth. 

Daniel  B.  Dash  and  Ann  Van  Beuren,  who  would  have 
taken  one-fifth  under  the  will  if  they  had  lived,  died  before 
the  testatrix,  each  leaving  children,  and  Ann  Catherine 
Dash  who  would  have  taken  one-fifth  if  she  had  lived,  died 
before  the  testatrix,  intestate  and  unmarried.  ^ 

The  only  question  raised  in  the  courts  below  was  whether 
the  shares  devised  to  those  devisees,  who  died  before  the 
testatrix,  descended  to  the  heirs-at-law  of  the  testatrix,  or 
vested  in  the  children  or  heirs-at-law  of  the  devisees. 

The  special  term  of  the  supreme  court  held  that  the 
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estate  vested  in  the  heirs-at-law  of  the  devisees,  and  that 
the  devises  did  not  lapse.  On  appeal  the  general  term 
reversed  this  decision,  holding  that  the  devises  lapsed  and 
the  lands  passed  to  the  heirs-at-law  of  the  testatrix.  From 
this  decision  appeal  was  taken  to  this  court. 

M.  S.  BidweUf  for  the  appellants. 

The  appellants  submit  that  their  case  can  be  supported 
on  three  distinct  grounds: 

1.  Under  the  revised  statutes  (211.  S.  66,  §  44  [52]); 

II.  On  the  true  construction  of  the  will; 

III,  If  these  should  be  oveiTuled,  then  on  the  ground 
of  a  general  intestacy  as  to  the  real  estate,  except  the 
devise  of  a  life  estate  to  Lucretia  Brazier.' 

^1.  On  the  first  ^ound,  the  appellants  submit  that  the 
nephew  and  niece  of  the  testatrix,  named  in  her  will,  were 
**  descendants"  within  the  operation  of  the  statute.  (2  R. 
S.  66,  ^  44  [52].)  1st  Within  the  meaning  of  the  language 
according  to  a  reasonable  construction.  2d.  If  not  within 
the  language,  yet  within  the  equity  of  the  statute. 

2.  On  the  second  ground,  they  submit  that  if  the  fore- 
going proposition  should  be  overruled,  then,  according  to 
a  just  and  fair  construction  of  the  will,  the  heirs  of  the 
nephew  and  niece,  named  in  the  will,  are  entitled  to  take 
as  devisees  by  way  of  substitution  in  the  place  of  their 
deceased  parents,  the  devise  being  construed  as  if  it  were 
in  terms  a  devise  to  such  nephew,  Ac,  or  his  heirs. 

3.  If  these  points  should  be  overruled,  they  submit  that 
as  such  a  construction  of  the  statute  and  devise  will  work 
a  destruction  of  three-fifths  of  the  devise  of  the  remainder, 
it  must  be  presumed  to  be  inconsistent  with  the  general 
intent  and  purpose  of  the  testatrix  to  uphold  the  devise  in 
favor  of  the  devisees  of  the  other  two-fifths,  and,  there- 
fore, that  there  should  be  held  to  be  an  intestacy  of  the 
entire  remainder. 

I.  The  statute  provides  that  whenever  any  estate  shall 
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be  devised  to  a  child  or  other  descendant  of  the  testator, 
and  such  devisee  shall  die  during  the  lifetime  of  the  testa- 
tor, leaviug  a  child  or  other  descendant  who  survives  such 
testator,  such  devise  shall  not  lapse,  but  the  property  so 
devised  shall  vest  in  the  surviving  child  or  other  descend- 
ant of  the  devisee,  as  if  such  devisee  had  survived  the 
testator  and  had  died  intestate.  (2  K.  S.  66,  §  44  [52].) 
This  is  unquestionably  and,  indeed,  emphatically  a  remedial 
statute.  A  remedial  statute  should  receive  favorable  con- 
sideration and  a  liberal  construction,  so  as  to  advance  the 
remedy  and  enlarge  rather  than  confine  its  operation,  and 
thereby  to  promote  the  object  and  purpose  and  carry  out 
the  spirit  of  the  legislature.  This  is  an  established  and 
familiar  doctrine;  and  it  must  be  presumed,  therefore,  that 
it  was  the  intention  of  the  legislature  that  it  should  be 
construed  in  this  manner.  (Dwarris  on  Statutes,  719  [9 
Law  Library];  Sedgwick  on  Statutes,  359  et  seq.;  1  Kent's 
Com.  465;  The  Mayor  of  Ifew  York  v.  Lord,  17  Wend. 
Eep.  286,  292;  Tke  Dean  and  Chapter  of  St.  Peter's, 
York,  V.  Middhburgh,  2  Younge  A  Jervis's  Ecp.  196,  215; 
Bearpark  v.  Hutchinson,  7  Bing.  Rep.  178.)  This  rule 
should  be  applied  in  considering  the  following  question: 
Is  that  statutory  provision  (unquestionably  a  remedial  and 
most  reasonable  provision)  confined  to  lineal  descendants 
of  the  testatrix?  or  does  it  not  extend  to  other  descendants 
of  the  testatrix? 

1.  (a.)  The  very  statement  of  the  question  carries  on  the 
face  of  it  an  answer;  for  it  proves,  ex  vi  termini,  that 
lineal  descendants  are  not  the  only  descendants  of  the  tes- 
tatrix; and,  as  the  statute  is  not  in  its  terms  confined  to 
lineal  descendants,  other  descendants  come  within  its  bene- 
ficial and  most  equitable  and  reasonable  operation,  accord- 
ing to  the  ordinary  and  proper  use  of  language. 

(6.)  And  so  they  do»  according  to  the  technical  language 
of  the  law,  and  of  that  part  of  the  law  which  relates  par- 
ticularly to  such  subjects.  One  to  whom  lands  descend 
must  surely  be  a  descendant  of  him  from  whom  they 
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descend.  "Descent  is  the  title  whereby  a  man,  on  the 
death  of  his  ancestor,  acquires  his  estate  by  right  of  repre- 
sentation as  tis  heir  at  law."  (Chitty  on  Descent,  2,  3,  44; 
2  Black.  Com.  201;  Co.  Litt.  13  b,  237,  a.  b.;  3  Kent's 
Com.  374.)  **0n  failure  of  lineal  descendants  the  inheri- 
tance shall  descend  to  his  collateral  relatives  living  of  the 
blood  of  the  first  purchaser."    (Chitty  on  Descent,  44.) 

(c.)  Our  statutory  law  speaks  the  same  language.  It 
uses  the  term  *'  lineal "  descendants  to  designate  one  descrip- 
tion of  descendants;  and  it  declares  that  if  there  be  not 
lineal  descendants,  the  real  estate  of  an  intestate  shall 
descend  to  collateral  relatives.  (1  R  S.  751,  §  1;  1  R.  S* 
752,  §^  7,  8;  1  R  L.  52,  ^  3.)  Why  should  this  expres- 
sion, "lineal  descendant,"  be  used  by  writers  and  in  stat- 
utes so  universally,  if  all  descendants  must  necessarily  be 
lineal  descendants?  How  can  land  descend  to  one  who  is 
not  a  descendant? 

(d.)  This  distinction  between  lineal  and  collateral 
descendants  is  no  novelty,  but  has  been  recognized  from 
the  earliest  periods.  *••  Descent  is  of  two  sorts;  either 
lineal  or  collateral.  Lineal  descent  is  when  a  descent  is 
conveyed  in  the  same  line  of  the  whole  blood;  as  grand- 
father, father,  son,  son's  son,  and  so  downward.  Collateral 
descent  is  out  in  another  branch,  drawn  from  above  of  the 
whole  blood;  as  grandfather's  brother,  father's  brother, 
and  so  downward."  (Termes  de  la  Ley,  voc.  Descent.) 
**  Lineal  descent  is  conveyed  downward  in  a  direct  line. 
Collateral  descent  is  derived  from  the  side  of  the  lineal." 
(Co.  Litt.  10,  6.)  "The  division  of  estates  are  of  two 
kinds:  1st.  Lineal  descents,  as  from  the  father  or  grand- 
father to  the  son  or  grandson.  2d.  Collateral  or  trans- 
versal, as  from  brother  to  brother,  uncle  to  nephew,  or 
e  converso"  (Sir  Matthew  Hale,  Ch.  J.,  Ventr.  415;  Com. 
Dig.  Descent,  [c.  14.].)  "  Collateral  descent  is  that  which 
takes  place  to  persons  who  spring  out  of  the  whole  blood, 
as  another  branch  therepf,  such  as  the  grandfather's  brother 
and  so  downward."  (Chitty  on  Descent,  88,  89.)   *'  Descent 
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is  cither  lineal  or  collateral.  The  latter  is  that  which 
springs  out  of  the  side  of  the  line  or  blood."  (Encyclope- 
dia Britannica,  voc.  Descent.) 

(e.)  The  principle  involved  in  the  question  in  this  case 
haij  in  fact  been  declared  and  established  by  the  highest 
authority,  in  the  case  of  McCarthy  v.  Marsh,  (1  Seld.  R, 
263.)  In  that  case,  the  question  arose  under  another  clause 
of  the  same  code,  (1  S.  S.  754,  §  22,)  which  enacts  that  no 
person  shall  be  precluded  from  inheriting  by  reason  of  the 
alienism  of  any  ancestor  of  such  person.  It  was  decided  in 
that  case,  upon  full  and  careful  consideration,  and  after  a 
very  elaborate  argument,  that  a  man  might,  within  the 
meaning  of  this  law,  be  an  ancestor  of  one  who  was  not  his 
lineal  descendant,  but  only  a  collateral  relative.  Accord- 
ing to  every  rational  use  and  interpretation  of  language, 
applied  to  such  subjects,  ancestor  and  descendants  are  cor- 
relative terms;  and  it  cannot  properly  or  reasonably  be 
said  that  a  man  is  not  the  descendant  of  his  ancestor. 

(/.)  This  agrees  with  the  views  of  an  eminent  philolo- 
gist and  lexicographer,  who  is  celebrated,  particularly,  for 
the  accuracy  and  exactness  of  his  definition.  Webster 
defines  a  **  descendant "  as  any  "  person  proceeding  from 
an  aucestor  in  any  degree." 

(^.)  That  there  is  nothing  absurd  or  extraordinary  in 
this  extended  meaning  of  the  word,  is  proved  by  the  defini- 
tion contained  in  the  British  Statute,  3  and  4  Will.  4,  Ch. 
106,  ^  1,  which  declares  that  the  word  "  descent "  shall 
mean  the  title  to  inherit,  by  reason  of  consanguinity,  as 
well  where  the  heir  shall  be  an  ancestor  or  collateral  rela- 
tion, as  where  he  shall  be  a  child  or  other  issue,  and  that 
the  expression  *'  descendants  "  of  any  ancestor  shall  extend 
to  all  persons  who  must  trace  their  descent  through  such 
ancestor. 

(A.)  It  appears,  therefore,  that  in  such  a  case  as  this,  a 
nephew  is  a  descendant  of  the  testatrix:  1,  According  to 
popular  speech  and  common  parlance;  2.  According  to 
technical  and  legal  phraseology — the  phraseology  of  jurists 
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and  legislators;  3.  And  according  to  exact  and  critical  phi- 
lology. 

(i.)  Such,  therefore,  is  the  meaning  of  the  word  in  the 
statute,  according  to  a  rigid  and  literal  construction  of  the 
very  language  used.  A  fortiori^  it  is  to  be  adopted  in 
the  liberal  and  benign  spirit  in  which  a  remedial  statute  is 
to  be  construed. 

2.  (a.)  But  if  this  constiniction  be  not  admissible,  the 
case,  at  all  events,  comes  within  the  equity  of  the  statute; 
the  decisions  are  almost  innumerable  in  which  the  courts 
have  extended  the  operation  of  a  statute  beyond  the  mean- 
ing of  the  language,  to  cases  within  its  equity;  that  is,  to 
cases  of  the  same  kind,  and  to  which  the  principle  contained 
in  the  statute  is  fairly  applicable.  The  doctrine  was  laid 
down  clearly  and  fully  in  the  earliest  period  of  our  com- 
mon law  jurisprudence,  and  has  been  applied,  freely  and 
constantly,  at  all  times  since.  (Plowd.  R.,  465,  467,  36, 
53,  59,  82;  Co.  Litt,  24  b,  365  b;  4  Co.  R,  4,  2,  6;  Yin. 
Abr.  Statute  Construction,  [E.]  6,  pi.  38,  39,  41,  43,  44,  45, 
53,  54,  55;  Dwarris  on  Statutes,  718,  723,  726,  728;  Sedg- 
wick on  Statutes,  296  et  seq.;  Com.  Dig.  Parliament,  [R] 
13,  15;  Bac.  Abr.  Statute  [1.  6.];  1  Sugd.  on  Powers,  173, 
[15  Law  Liby.];  Ex  parte  Roberts,  3  J.  C.  R.,  43;  Meacham 
V.  Stemea,  9  Paige  R.,  398;  Cole  v.  Savage,  10  Paige  R, 
590,  591;  2  Rolle  R,  500;  Wynch  R,  123;  Sir  W.  Jones, 
39;  Garrison  v.  Howe,  17  N.  Y.  R,  465,  466;  Otoena  v. 
Garson,  2  Vern.  R,  237;  1  Eq.  Ca.  Abr.,  3  pi.  6;  Williams 
V.  Uoutledge,  2  Burr.  R,  747;  Young  v,  Ames,  2  Burr.  R, 
901.)  This  principle  of  extending  a  precept  beyond  the 
import  of  the  language  to  cases  ejusdem  generis,  is  of  gene- 
ral and  familiar  application,  and  is  introduced  frequently 
into  discourses  from  the  pulpit.  An  instance  of  it  i^  to  be 
found  in  Dr.  Paley's  sermon  on  Pure  Religion. 

(6.)  This  doctrine  is  peculiarly  just  and  proper  in  its 
application  to  remedial  statutes.  Lord  Mansfield  declared 
tl);it  *'in  remedial  cases  the  construction  of  statutes  is 
exU'iidcd  to  other  cases  within  the  reason  or  rule  of  them." 


tlone,  1884.]  Van  Bsursn  u.  Dash.  399 

Argument  for  Appellants. 

{Atchison  v.  EvereU,  Cowp.  R  382,  891.)  And  Dwarris 
refers  to  a  case  in  one  of  the  old  reports  in  which  it  was 
said,  "  It  gives  a  remedy  which  was  not  at  the  common 
law,  and  therefore,  shall  be  taken  by  equity."  (Dwarris 
on  Statutes,  719.)  Chancellor  Walworth  says:  ''A  reme- 
dial act  is  to  be  construed  liberally  to  carry  into  effect  the 
intention  of  the  legislature;  and  it  may  be  extended,  by 
construction,  to  other  cases  within  the  same  meaning,  though 
not  within  the  words  of  the  statute."  (10  Paige^s  R.  590.) 
And  he  adduces  examples  in  illustration  and  proof  of  this 
principle;  indeed,  he  acted  in  9  Paige's  R  399,  403,  upon 
this  principle.  That  this  is  a  case  within  the  equity  of  the 
statute,  within  the  reason  or  rule  of  the  statute,  cannot  for 
a  moment  be  doubted.  The  revisers,  in  proposing  this 
provision,  made  the  remark:  "It  is  presumed  that  this 
section  only  requires  to  be  read  to  be  admitted  as  perfectly 
just."  (3  R  S.  2d  ed.  633.)  No  argument  can  be  neces- 
sary to  prove  that  the  same  reasons  which  render  such  a 
provision  just  in  favor  of  lineal  descendants,  apply  to  a 
collateral  relative,  and  that  it  is  as  necessary  to  prevent 
injustice  in  one  case  as  in  the  other. 

(c.)  Such  a  construction  will  effectuate  the  intentions  of 
the  testatrix;  a  contrary  construction  will  defeat  such 
intentions  and  work  injustice.  The  doctrine  of  lapsed  de- 
vises in  such  cases  was  founded  on  artificial  reasons  which 
no  testator  knew  or  could  appreciate.  There  can  be  no 
reasonable  doubt  that  it  defeats  the  intention  of  testators; 
no  one  in  making  such  a  devise  intends  to  make  it  a  condi- 
tion that  at  his  death  the  devisee  shall  be  living,  and  that 
if  he  died  the  previous  day,  the  estate  devised  should  not 
go  to  his  heirs,  although  it  would  if  he  lived  a  day  longer; 
on  the  contrary,  it  is  intended  by  the  testator  to  be  a  boon 
and  benefit  to  him  and  his  family;  that  is,  undoubtedly, 
the  object,  intention  and  expectation  of  testators  in  such 
cases.  The  rule  has  worked  injustice  and  frustrated  the 
designs  of  testators;   this  construction  will  obviate  such 
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injustice  and  disappointtnent  of  testatora'  intentions,  and 
ought  therefore  to  be  adopted. 

3.  (a.)  The  clause  under  consideration  was  introduced 
into  the  revised  statutes  upon  a  suggestion  of  the  revisers, 
contained  in  the  following  note:  **It  is  presumed  this 
section  only  requires  to  be  read,  to  be  admitted  as  perfectly 
just.  It  is  taken  from  the  laws  of  Massachusetts,  vol.  1, 
p.  94,  section  8,  and  the  laws  of  Virginia,  1  vol.  revised 
code,  page  376,  3."  This  note  implies  that  there  was  no 
substantial  diflferencc  between  the  laws  of  those  several 
states  respectively,  on  this  subject,  or  between  those  laws 
and  this  provision.  The  law  of  Virginia  is  expressed 
in  the  same  language  as  that  contained  in  our  revised 
statutes,  viz:  **  When  any  estate  can  be  devised,  &c.,  to 
any  person,  being  a  child  or  other  descendant  of  a  testator." 
The  law  of  Massachusetts  is  in  these  words:  *^  When  any 
child,  grandchild,  or  other  relation,  shall  die,  &c."  The 
revisers  evidently  considered  these  laws  substantially  the 
same;  this  is  apparent  from,  the  note  which  has  been  cited, 
and  from  their  not  pointing  out  any  distinction  or  any 
reason  for  a  preference  of  one  to  the  other.  It  may  fairly 
be  inferred  that  such  was  the  understimding  of  the  legis- 
lature in  enacting  the  law.  We  have  good  reason,  there- 
fore, to  believe  that  the  expression  in  the  revised  statutes, 
a  child  or  other  descendant  of  the  testator,  was  used  by  the 
legislature  as  equivalent  to  the  expression  (used  in  the  law 
of  Massachusetts),  a  child,  grandchild,  or  other  relation  of 
the  testator,  which  of  course  would  include  nephews. 

(b.)  This  consideration  seems  to  have  received  little  or 
no  attention  from  the  surrogate  in  the  case  of  Armstrong  ^ 
y.  Moran  (1  Bradf.  R.  314).  He  assumes  that  the  differ- 
ence in  language  between  the  revised  statutes  and  the  Mas- 
sachusetts statute  was  material,  and  that  it  indicated  an 
intention  to  adopt  a  different  rule  from  the  latter.  But 
could  the  revisers  say  it  was  taken  from  the  law  of  Massap 
chusetts,  if  they  intended  to  propose  not  the  adoption  of 
that  law  but  one  materially  different  from  it?    If,  however, 
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they  considered  the  laws  of  Massachusetts  and  Virginia 
substantially  alike,  they  might  reasonably,  and  would  uatu- 
rally,  say  of  this  provision  that  it  was  taken  from  the 
laws  of  those  states.  It  is  a  fair  inference,  therefore,  from 
this  note,  that  they  understood  this  provision*  to  be  sub- 
stantially the  same  as  the  law  of  Massachusetts,  and  it  is 
reasonable,  therefore,  to  suppose  that  the  Legislature  which 
adopted  it,  upon  this  recommendation,  understood  it  in  the 
same  way.  It  seems  proper  to  make  this  observation  upon 
the  opinion  of  the  surrogate,  because  it  will  undoubtedly 
be  much  relied  upon;  although  it  is  not  an  authority, 
being  a  decision  of  a  subordinate  and  inferior  court,  and  a 
court,  moreover,  which  has  no  jurisdiction  of  questions  of 
the  law  of  real  property.  The  opinion  was  also  obiter 
dictum^  as  the  parties  claiming  could  not  sustain  their  case 
even  if  the  word  "descendant"  had  been  interpreted  as 
correlafive  of  "  ancestor,"  not  being  next  of  kin  entitled 
under  the  statute  of  distributions.  The  surrogate  has 
quoted  some  remai*ks  of  Lord  Eldon  and  others,  on  the 
force  and  meaning  of  the  word  descendant,  but  they  are 
not  applicable  to  the  case.  They  were  designed  to 
express  the  opinion  that  the  word  ''descendant,"  in  the 
case  then  imder  consideration,  included  all  lineal  descend- 
ants,  and  not  merely  those  in  the  next  degree;  but 
they  had  no  reference  to  the  question  whether  they  were 
not  as  broad  in  their  operation  as  the  correlative  term 
"  ancestor." 

4.  The  question,  however,  is  not  whether  the  words 
''  descendants  "  of  a  person  may  not,  in  deeds  or  wills,  some- 
times mean  those  only  who  are  his  issue;  but  the  question 
in  this  case  is  whether,  in  this  statute,  which  forms  a  part 
of  a  code,  it  may  not,  without  any  unwarrantable  violence, 
be  construed  as  a  correlative  of  the  word  **  ancestor"  used  in 
a  statute,  which  is  in  pari  materia^  and  which  forms  a  part 
of  the  same  code;  whether,  as  the  word  ''  ancestor"  means 
any  relative  of  one  from  whom  property  descends,  the 
word  **  descendant"  may  not,  upon  sound  principles  of 
26 
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analogy,  mean  any  relative  to  whom  property  comes  by 
succession  or  descent;  whether  a  person  who  is  in  the  line 
of  descent  as  to  such  property  is  not,  within  the  intention 
and  meaning  of  the  statute,  a  descendant;  that  is  the  ques- 
tion in  this  case. 

U.  But  if  this  clause  of  the  revised  statutes  should  be 
construed  so  strictly  as  to  apply  only  to  lineal  descend- 
ants, and  can  not  be  extended,  even  by  equity,  to  other 
cases  which  seem  to  be  within  the  same  reason  and  mis- 
chief, it  will  be  proper  to  consider  the  language  of  the 
will,  in  connection  with  the  other  provisions  of  the  revised 
statutes. 

1.  There  are  two  provisions  of  the  revised  statutes  to 
be  considered  in  this  connection:  1st.  The  term  ^' heirs" 
is  not  requisite  to  create  or  convey  an  estate  in  fee.  (1  R 
S.  748,  §  1.)  2d.  A  person  is  authorized  to  devise,  at  any 
time,  all  the  real  estate  which  he  may  be  entitled  to  devise 
at  the  time  of  his  death.  (2  R.  S.  57,  §  5.)  This  is  virtu- 
ally a  declaration  or  enactment  that  a  will  of  real  estate, 
like  a  will  of  personal  property,  may  speak  as  at  the  tes- 
tator's death.  (4  Kent's  Com.  541  to  543;  and  see  also 
Blaney  v.  Blaney^  1  Cush.  E.  107,  116.)  In  this  connec- 
tion, also,  some  well-settled  rules  of  construction  of  the 
common  law  may  be  considered. 

(a.)  To  support  a  devise  or  effectuate  the  testator's  inten- 
tion, the  word  **and"  may  be  construed  as  synonymous 
with  the  word  "or."'  (1st  Pow.  on  Dev.  by  Jarm.  .379, 
380,  384,  [5  Law  Lib.  N.  S.].)  This  construction  has  often 
been  made.  (3  Atk.  R  408;  3  Ves.  R.  454;  7  id.  458;  1 
Cox  R.  112;  1  Ves.  Senr.  20;  2  Keen,  272,  273;  2  Yo.  & 
Coll.  Ch.  R.  299;  1  Wend.  R.  396,  397.) 

(d.)  When  an  instrument  cannot  operate  in  the  way  the 
party  executing  it  intended,  it  may,  (to  effectuate  the  pur- 
pose and  object  which  the  party  had  in  view,)  operate  in  a 
way  not  intended.  {Roe  d.  Wilkinson  v.  Tranmair,  Willes* 
R.  684;  Broom's  Maxims,  237,  et  seq.,  [34  Law  Library, 
N.  S.].) 
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(c.)  Where  there  is  in  a  will  a  general  intention  consist- 
ent with  the  rules  of  law,  but  it  cannot  be  carried  into  effect 
in  the  way  the  testator  had  designed  or  intended,  the  court 
will  give  effect  to  this  general  intention,  though  the  par- 
ticular mode  of  accomplishing  it,  which  the  testator  con- 
templated, should  be  disregarded;  or,  as  it  is  sometimes 
expressed,  the  general  intention  is  to  prevail  though  the 
particular  intent  should  be  sacrificed;  in  other  words,  the 
principal  object  which  the  testator  had  in  view  is  parar 
mount  to  the  particular  way  of  attaining  it.  Accordingly, 
where  there  is  a  limitation  for  lite  **  and  no  longer,"  to  a 
person  unborn,  with  remainder  in  tail  to  his  first  and  other 
sons,  as  they  cannot  take  as  purchasers  but  may  take  as 
heirs  of  the  body,  and  as  the  estate  is  clearly  intended  to 
go  in  a  course  of  descent,  it  shall  be  construed  as  an  estate 
tail  in  the  person  to  whom  it  is  expressly  limited  for  life 
and  no  longer.  {Robinson  v.  Robinson^  1  Burr.  R  38,  50 
to  52;  3  T.  R  96.  Chapman  v.  Brovm,  3  Burr.  E,  1626, 
cited  by  the  Master  of  Bolls,  2  Yes.  Jr.  365.)  In  such  a 
case,  the  court,  in  order  to  carry  out  the  principal  or  para- 
mount intent,  will  construe  an  express  estate  for  life  into 
an  estate  tail  and  expunge  the  limitation  in  tail  to  the  sons. 
(See  an  analogous  decision  of  Lord  Kenton  cited  by  the 
Lord  Chancellor,  2  Ves.  Jr.  711.  See  also  1  Peere  Wil- 
liams, 382;  1  Eden's  R  119,  129;  2  Wils.  B.  322;  Wilm. 
Opin.  222;  2  B.  C.  C.  64,  55,  56;  4  Ves.  Jr.  329;  12  Mass. 
R  543;  3  Pet.  R  117;  5  B.  P.  C.  278,  [3  id.  180,  Toml. 
Ed.];  4  T.  R  82,  87;  5  id.  299,  303;  7  id.  529,  530;  8  id. 
9;  11  J.  R  170,  172;  1  Sumn.  R  245,  and  the  authorities 
there  cited  in  notes,  6  Cruise  Ch.  9,  Tit.  37,  Devise  pi.  6, 
p.  158;  Sheph.  Touch,  by  Preston,  87  [14  Law  Library, 
N.  S.].) 

(d.)  A  construction  which  will  give  force  and  effect  to 
every  word  will  be  preferred  to  one  which  will  render  some 
of  the  words  inoperative.  (2  Pow.  on  Dev.,  by  Jarra.  8, 
rule  XrV.,  5  Law  Lib.  N.  S.;  MorrallY.  Sutton,  1  PhilL 
Ch.  R  536,  537.)    In  Dover  v.  Gregory,  (10  Sim.  B.  399,) 
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Sir  L.  Shadweix,  V,  C,  said:  "  The  court  in  construing  a 
will  is  bound  to  give  a  meaning  to  every  word  if  it  can,  and 
not  to  reject  any  word  as  being  a  surplusage  if  it  can  be 
avoided." 

(e.)  The  construction  of  a  will  should  be  favorable  and 
reasonable.  (2  Black.  Com.  379,  381;  Broom's  Max.  238; 
Doe  dem.  Haw  v.  Earles^  15  Mees.  and  Wels.  454;  Love- 
lass  on  Wills,  274,  9  Law  Lib.  N.  S.;  Parsons  on  Wills,  32, 
70  Law  Lib.  N.  S.;  2  Williams  on  Executors,  931.) 

(/.)  The  court  will  presume  against  a  partf al  intestacy; 
and  a  construction  which  will  prevent  it  will  be  preferred 
to  one  which  will  permit  it.  (Ward  on  Leg.  11, 12;  Booth 
V.  Booth,  4  Ves.  R  407;  Morrall  v.  SvUon,  1  Phill.  Ch.R 
537;  Stehman  v.  Stehman,  1*  Watts'  E.  466, 475;  Beeves  v. 
Beeves,  1  Dev.  Ch.  E.  386,  388.) 

2.  The  testatrix  devised  the  share  in  question  to  her 
nephew,  Daniel  B.  Dash,  and  his  heirs.  She  made  devises 
in  a  similar  form  to  other  nephews  and  neices,  and  to  her 
two  surviving  sisters.  She  evidently  intended  to  benefit 
his  numerous  famil}',  and  to  make  an  equitable  and  equal 
division  of  property  among  her  sisters  and  the  issue  of 
her  deceased  brother  and  sisters.  It  is  manifest  that  she 
designed  to  make  a  division  of  this  property  among  these 
collateral  relatives  per  stirpes,  appropriating  to  each  sepa- 
rate stock  an  equal  share.  Her  object  plainly  was  not  to 
give  it  to  particular  individuals  or  personal  favorites,  but 
to  leave  it  in  the  manner  which  the  law  deems  equal  and 
just.  (1  R  S.  752,  \^  8,  9.)  Daniel  B.  Dash  and  her  two 
sisters  died  after  the  will  was  made.  She  made  no  altera- 
tion of  the  will;  which  fact  is  inexplicable  if  she  had 
believed  that  the  shares  designed  for  them  would  lapse, 
and  that  as  to  this  property,  she  would  die  intestate;  but 
which  is  perfectly  intelligible  if  she  supposed  it  would  go 
to  their  families.  If  it  should  be  construed  as  a  mere 
lapsed  devise,  their  families  and  descendants  will  lose  all 
the  benefits  of  this  provision  of  the  will;  there  will  be  an 
intestacy  as  to  their  shares,  and  an  unequal  and  inequitable 
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distribution  of  her  propjerty,  contrary  to  her  undoubted 
and  manifest  purpose  and  wishes. 

3.  A  construction  producing  a  more  equitable  result  will 
be  more  reasonable  and.  favorable,  and  has  been  properly 
adopted  by  the  court  at  special  term. 

(a.)  If  the  devise  had  been  in  form,  "  to  Daniel  B.  Dash 
or  such  persons  as  shall  upon  his  decease  be  his  heirs/'  or 
if  it  had  been  to  '<  Daniel  B.  Dash  or  his  heirs/'  it  would 
have  been  a  good  devise  to  his  heira,  if  he  had  died  during 
the  life  of  the  testatrix.  {Getting  v.  McDermoU,  2  My.  & 
K.  69;  4  Edw.  Ch.  R  665.)  But  if  the  word  *'and"  be 
construed  as  synonymous  with  the  word  *'  or/'  which  (as 
shown  before),  has  often  been  done,  the  clause  will  have 
the  same  effect.  And  by  such  a  construction  thd  words 
"and  his  heirs"  will  have  some  effect  and  operation; 
whereas  by  a  different  construction  they  will  have  no  effect 
at  all,  as  the  words  ** heirs"  would,  in  such  a  case,  be 
superfluous  and  useless.  It  is  true  that  in  the  case  of  Brett 
V.  Rigden  (1  Plowd.  R  345),  (which  is  the  leading  case  in 
support  of  the  doctrine  of  lapsed  devises),  it  is  said  that 
the  heirs  are  not  named  to  take  immediately,  but  only  to 
express  the  quantity  of  estate  which  the  designaled  devisee 
would  have.  But  when  the  reason  for  this  decision  is 
examined,  it  will  appear  that  the  decision  is  not  an  autho- 
rity against  the  defendants  in  this  case,  but  the  reverse. 
The  reason  expressly  assigned  is,  that  ^*  the  devisor  could 
not  properly  make  an  estate  of  fee  simple  in  the  devisee 
without  mentioning  his  heirs."  As  this  reason  for  the  rule 
has  eeased  to  exist,  the  rule  must  cease  also.  The  founda- 
tion on  which  it  rested  is  gone,  and  it  must,  therefore,  fail: 
ceasante  ratione  ceasat  lex.  It  is  implied  in  the  decision 
that  if  the  devisor  could  properly  make  an  estate  in  fee 
simple  in  the  devisee  without  mentioning  the  heirs,  the 
words  might,  in  case  of  the  death  of  the  devisee  in  the 
devisor's  lifetime,  operate  so  as  to  prevent  a  lapse  and  to 
make  the  devise  take  effect  in  the  heirs  of  the  devisee. 
But  it  has  been  shown  that  the  words  "and  heirs"  are 
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unnecessary  to  create  a  fee  simple  (1  K.  S.  748,  §  1),  and 
are  therefore  altogether  superfluous  and  inoperative,  if 
construed  as  words  of  limitation  merely.  To  gjye  then: 
effect,  they  should  be  construed  as  intended,  to  operate  by 
way  of  substitution  or  alternative.  Otherwise,  they  will 
have  no  effect.  But  it  is  a  rule  to  adopt  such  a  construe* 
ti6n,  if  possible,  as  will  give  effect  to  every  word.  Supra, 
p.  14,  sub.  4.  This  will  harmonize  with  another  maxim 
of  law:  Jfemo  est  Jwsres  viventis.  (Danv.  Abr.  84,  pi.  13.) 
As  long  as  Daniel  B.  Dash  was  living,  no  one  was  his  heir; 
on  his  death,  certain  persons,  eo  inatantij  became  his  heirs. 
It  would  operate,  therefore,  as  a  devise  to  Daniel  B.  Dash 
solely,  if  living  at  the  testator's  death,  for  no  one  at  that 
time  coAld  be  his  heirs;  but  if  he  should  then  be  dead,  it 
would  vest  the  entire  estate  in  his  heirs;  for,  as  to  him 
(then  being  dead),  it  would  be  void.  (2  Black.  Com.  107, 
170.)  This  consideration  supports  and  gives  effect  to  this 
devise.  By  this  construction  the  words  *^and  heirs"  will 
operate  as  a  provision  against  a  lapse,  to  take  effect  only  in 
the  event  of  the  death  of  Daniel  B.  Dash  in  the  devisor's 
lifetime,  {Havm  v.  Banks,  4  Edw.  Ch.  R  664.)  For  the 
constructioli  of  words  otherwise  inoperative,  as  provisional 
or  substitutionary,  to  guard  against  a  lapse,  authorities, 
entitled  to  respect,  are  not  wanting.  (See  Doe  d.  Liford 
V.  Sparrow,  13  East  E.  369;  Gittings  v.  McDermoU,  2 
My.  &  K.  69,  73;  2  Roper  on  Leg.  [last  ed.]  1413;  Gir- 
dlestone  v.  Doe,  2  Sim.  R.  225;  Jones  v.  Torin,  6  Sim.  E. 
255;  Turner  v.  Moore,  6  Ves.  R.  557;  Home  v.  May,  2 
Danv.  Abr.  35  pi.  14;  and  see  Northey  v.  Burbage,  Prec. 
in  Chan.  471;  Willing  v.  Baines,  3  Peere  Williams,  113; 
Humphreys  v.  Howes,  1  Russ.  &  My.  639;  Walker  v.  Main, 
1  Jac.  &  Walk.  1;  Mackinnon  v.  Peach,  2  Keen's  R  555.) 
(d.)  If  the  testatrix  had  made  this  will  after  the  death 
of  Daniel  B.  Dash,  the  clause  would  have  been  construed 
as  a  devise  to  his  heirs.  This  would  have  been  a  favorable 
and  reasonable  construction,  and  would  have  been  in 
accordance  with  the  emphatic  opinion  of  Chief  Justice 
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PoFHAM,  a  very  able  judge,  (1  B.  &  P.  610;  3  Ves.  R  674; 
6  Co.  R.  75;  Cro.  Jac.  166),  in  the  case  of  Fuller  v.  Fuller 
(Cro.  £liz.  423-424.)  But,  as  a  will  of  real  estate,  under 
the  revised  statutes,  should  be  construed,  as  speaking,  (tha^ 
is,  as  having  been  executed,)  at  the  time  of  the  testators 
death,  the  same  effect  should  be  given  to  it  as  if  it  had 
been  executed  at  that  time.  {Doe  d.  York  v.  Walker^  12 
Mees.  &  Wels.  E.  600.)  Especially  in  a  case  like  this, 
where  the  testatrix  intended  it  to  have  such  an  effect,  as  is 
evident  from  her  having  made  the  devise,  in  express  terms, 
of  all  the  property  of  which  she  should  die  possessed. 
According  to  this  construction,  the  heirs  of  Daniel  B. 
Dash  took,  as  devisees,  under  the  clause  of  the  will  under 
consideration. 

(c.)  By  either  of  these  constructions  a  partial  intestacy, 
which  would  otherwise  be  produced,  will  be  avoided,  and 
the  general  intention  of  the  testatrix  will  be  carried  out; 
and  although  it  may  not  be  in  the  very  way  she  designated, 
the  great  object  which  she  had  ifx  view  will  be  accomplished, 
and  an  effect  alike  reasonable  and  equitable  be  given  to  a 
provision  which  otherwise,  contrary,  undoubtedly,  to  her 
intention,  will  be  entirely  inoperative. 

in.  If  none  of  these  views  are  correct,  it  must  be  con- 
sidered whether  the  court  can  uphold  and  carry  into  effect 
the  other  portions  of  the  residuary  devise,  after  such  great 
changes  have  been  caused  by  death,  subsequent  to  the  date 
of  the  will. 

1.  The  will  contemplated  an  (qual  division  of  the  pro- 
perty among  her  sisters  and  the  descendants  of  her  deceased 
brother  and  sisters  per  stiiyes.  That  the  testatrix  had  a 
plan  in  devising  this  remainder  is  evident;  and  it  is  evi- 
dent, also,  what  that  plan  was.  It  was  not  to  devise  it 
according  to  a  predilection  for  particular  persons,  but  to 
divide  it  among  her  sisters  and  the  children  of  her  deceased 
brother  and  sisters,  per  stirpes,  to  give  it  for  the  benefit  of 
their  respective  families,'.according  to  this  fair  and  reason- 
able rule.    This  was  the  plan  which  the  devisor  had  formed 
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for  the  distribution  of  the  property;  of  this  there  can  be  no 
doubt  Events  occurring  after  the  will  was  made,  have 
frustrated  this  just  and  equal  plan,  and  nullified  a  part  of 
the  devise.  To  give  effect  to  the  other  part  of  it,  would 
be  directly  contrary  to  the  manifest  plan  and  purpose  of 
the  testatrix,  and  would  be  inequitable,  unreasonable  and 
unjust.  It  is  to  be  presumed  that  it  could  not  have  been 
the  devisor's  intention  that  such  a  great  and  vital  change 
in  her  deliberate  and  plainly  expressed  plan  should  be  car- 
ried out;  and,  therefore,  in  conformity  with  decisions  in 
similar  and  analogous  cases  {Coster  v.  Lorillard^  14  Wend. 
265,  349;  Hawhyy,  James,  16  Wend.  61;  Booty.  Stuyve- 
sant,  18  Wend.  R  257,  317,  318;  McSorelt/ y.  Wilson,  4 
Sand.  C.  R.  515;  Harris  v.  Clark,  3  Seld.  R  242;  Amory 
V.  Lord,  5  Seld,  R  403),  the  whole  residuary  devise  in  fee 
should  be  set  aside,  and  the  property  be  left  to  the  opera- 
tion of  the  law  of  descent,  especially  as  the  very  plan  and 
purpose  of  the  testatrix  will  be  carried  out  in  this  way, 
although  it  is  a  different  way  from  that  which  she  had 
anticipated. 

2.  The  fact  that  the  judgment  of  the  court  at  special 
term  was  based  upon  a  different  ground  from  the  one  last 
mentioned  is  unimportant.  The  question  is  whether  that 
judgment  was  right,  not  whether  the  reasons  of  the  court 
were  right*  K  they  were  erroneous,  yet,  if  the  judgment 
was  not  erroneous,  it  should  not  be  reversed.  The  judg- 
ment was  that  the  parties  were  entitled  severally  to  certain 
specified  shares.  If  they  were  severally  entitled  to  these 
respective  shares,  the  judgment  was  not  erroneous,  but 
was  the  very  judgment  which  should  have  been  given, 
although  their  right  and  title  might  depend  upon  a  differ- 
ent principle  or  rule  of  law  from  that  on  which  the  court 
relied.  In  such  a  case,  although  the  court  erred  in  its 
reasons,  yet  it  came  to  the  right  conclusion.  The  judg- 
ment, therefore,  was  not  erroneous,  and  it  should  be 
affirmed,  and  that  of  the  general  term  should  be  reversed. 
[Fenton  v.  Beed,  4  J.  R  53;  Curtis  v.  Oibbard,  1  Hill  R 
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336;  Banford  v.  Artcher,  4  Hill  R  276;  The  Merchants' 
Bank  V.  Spalding,  5  Seld.  R  61;  Magie  v.  Baker,  14  N. 
Y.  Rep.  438;  Titua  v.  Ovw,  16  N.  Y.  Rep.  618;  Davis  v. 
Packard,  7  Pet.  R  282;  Shepherd  v.  j!Va4or,  6  Ala.  Rep. 
631,  638;  Major  v.  Germantown  Railroad,  3  W.  ife  S.  91; 
C/arAr  v.  Boyd,  6  T.  B.  Monr.  295;  Orrmby  v.  Hunton,  3 
Bibb.  R  299;  Sanders  v.  Johnson,  1  Bibb.  R  322;  1  Str. 
R,371;  /S'lmYA  v.  Dobson,  3  Mann  &  Qr.  R  62.) 

JB.  TT.  Bonney  <&  U.  S.  Van  Winkle,  for  the  respondents. 

L  The  'testatrix,  Hannah  Bowie,  left  no  child  or  lineal 
descendant  her  surviving;  the  devises  in  question  were  to 
her  sisters,  nephew  and  niece,  who  are  usually  called  "rela- 
tives," **  collateral  relatives,"  and  *'  next  of  kin."  (1  R  S. 
p.  752,  sec.  7;  2  R  S.  p.  97,  sec.  75.) 

n.  Before  the  revised  statutes  of  1830,  it  was  well  settled 
law,  in  Jlew  York  and  elsewhere,  that  all  devises  of  real 
estate  lapsed,  in  case  of  the  death  of  the  devisee  named  in 
the  will  during  the  life  time  of  the  testator.  {Mowatt  v. 
Caroio,  7  Paige,  328;  Bishop  v.  Bishop^  4  Hill,  138;  Denn 
v.  Bagshaw,  6  Term  R  518.) 

m.  By  the  enactment  now  in  question,  the  legislature 
has  changed  the  previously  settled  rule  of  law  in  those 
cases  only  where  the  devisee  named  in  the  will  was  a  child, 
grandchild,  or  other  issue  of  the  testator,  and  died  before 
the  testator's  decease,  leaving  a  child,  grandchild,  or  other 
issue  who  survived  the  testator. . 

1.  The  words  of  a  statute  are  to  be  taken  in  their  ordi- 
nary and  familiar  signification  and  import;  and  regard  is  to 
be  had  to  their  general  and  popular  use,  for,  ^^  Jvs  et 
norma  loqaendi^^  is  governed  by  usage,  &c.  (2  Dwarris 
on  Statutes,  702;  9  Law  Library,  47;  McCluskey  v.  Crom- 
well,  11  N.  Y.  R  593,  601.) 

2.  "  Descendant,"  in  ordinary  and  familiar  usage,  always 
means  the  children,  grand-children,  or  other  issue  of  an 
ancestor.     **Any  person  proceeding  from  an  ancestor: 
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issue,  offspring  in  the  line  of  generation  ad  infiniiumJ^ 
(Webster's  Dictionary.)     **  The  ofl&pring  of  an  ancestor." 

(id.) 

3.  Legal  lexicographers  give  to  the  word  the  same  defi- 
nition. '^  *  Descendant/  one  who  descends  or  is  descended 
from  another.  A  relative  in  the  descending  line — the 
opposite  of  ascendant.  *  Descendants '  is  a  good  term  of 
description  in  a  will,  and  includes  all  who  proceed  from 
the  body  of  the  person  named."  (BurrilPs  Law  Dict'y.) 
'*  *  Descendants '  are  the  posterity,  those  who  have  issued 
from  an  individual;  and  include  his  children,  grand-chil- 
dren, and  their  children  to  the  remotest  degree.  The 
descendants  from  what  is  called  the  direct  descending  line. 
See  *  line.'  "  •  (Bouvier'«  Law  Dictionary.) 

4.  By  commentators  and  other  law  writers,  the  term 
"descendants"  is  used  as  synonymous  with  "issue*"  (4 
Kent's  Com.,  lecture  65,  m^ passinL)  "If  the  owner  of 
lands  dies  without  lawful  descendants,  leaving  parents,  the 
inheritance  shall  ascend  to  them."  (Id.  392-3.)  "  If  no 
parents,  the  brothers  and  sisters  or  their  descendants  take 
the  whole."  (Id.  294.)  "A  gift  to  descendants  receives  a 
construction  answering  to  the  obvious  sense  of  the  term, 
namely,  as  comprising  issue  of  every  degree."  (2  Jarman 
on  Wills  [Perkins'  edition],  32.)  "*  Descendants '  is  a 
good  term  of  description,  aqd  includes  all  those  who  pro- 
ceed from  the  body  of  the  person  named,  as  for  instance 
*  grandchildren.' "  (2  Hilliard  on  Real  Property,  673.) 
*^  The  word  issue  embraces  both  children  and  grandchild- 
ren, whether  born  before  or  after  the  making  of  the  will." 
(Id.  572.)  "*  Descendants:'  under  this  description  is  com- 
prised every  individual  proceeding  from  the  stock  or  family 
referred  to  by  the  testator."  (2  Williams  on  Executors, 
1000.)  "When  the  description  *  issue'  is  employed  in  a 
will  as  a  word  of  purchase,  it  will,  in  its  ordinary  import, 
comprise  all  those  who  can  claim  as  descendants  from  or 
through  the  person  to  whose  issue  the  bequest  is  made; 
that  is,  grandchildren  and  great  grandchildren,  as  well  as 
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children."  (Id.  999.)  '''Legacies  to  descmdanis.-^  The 
natural  import  of  the  term  is  sufficient  to  include  every 
individual  proceeding  from  the  stock  or  family  referred  to 
by  the  testator,  so  that  a  legacy  to  *  the  descendants  of  B.' 
will  comprehend  all  his  children,  grandchildren,"  &c.  (1 
Boper  on  Legacies,  ch.  2,  ^  9,  136.) 

5.  In  judicial  decisions,  also,  *'  descendants "  has  been 
uniformly  used  as  having  the  same  signification  as  **  issue." 
''  When  used  as  a  word  of  purchase,  it  (issue)  has  always 
been  considered  as  synonymous  to  and  the  same  as  '  descend- 
ants;' and  whoever  can  make  himself  out  a  descendant  of 
the  person  to  whose  issue  the  bequest  is  made,  has  a  right 
to  be  considered  bs  persona  dtsignata  in  that  bequest.  The 
word  (issue),  therefore,  embraces  all  the  '  descendants.' " 
{Davenport  v.  HarAury,  3  Vesey,  257.)  By  counsel  argvr 
endo:  Issue  is  ''nomen  collectivum"  comprehending  all 
descendants.  {Freeman  v.  Parsley^  3  Vesey,  421.)  Legacy 
to  the  ''  descendants  of  A  and  ^B  equally,"  held  that  all 
descendants  (children  and  grandchildren)  take  per  capita. 
{Staler  V.  Straiton,  3  Brown  C.  C.  367.)  '^Devise  of  real 
estate  in  reversion  so  as  all  the  descendants  of  the  said  S. 
T.  should  together  be  entitled  only  to  one  moiety  of  the 
said  premises,  and  all  the  descendants  of  the  said  A.  L. 
should  together  be  entitled  to  no  more  than  the  other 
moiety  thereof;  and  that  none  of  such  descendants,  either 
of  S.  T.  or  A.  L.,  should  be  entitled  to  any  greater  or  other 
share  of  the  said  respective  mcdeties  of  the  said  respective 
premises  than  his,  her,  or  their  father  or  mother  would 
have  been  entitled  to  if  living,"  {Legard  v.  Haworth^  1 
East,  120.)  Held  that  the  grandchildren  of  S.  t.  and  A. 
L.,  though  in  esse  at  the  date  of  the  will,  can  only  take  per 
stirpes^  &c.  (See  Opinions  of  Justices,  129-30,  and  Argu- 
ments of  Counsel,  124,  128.)  Master  of  the  rolls:  **  It  is 
clearly  settled  that  the  word  *  issue,'  unconfined  by  any 
indication  of  intention,  includes  all  '  descendants."  {Leigh 
y.Nbrburr/j  13  Vesey,  340.)  **  Devise  to  the  descendants  of 
Francis  Ince,  now  living  in  and  about  Seven  Oaks,  in  Kent, 
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or  hereafter  living  anywhere  else:"  Master  of  the  rolls: 
**  The  word  *  descendants '  means  all  those  who  proceeded 
from  his  body,  and  therefore  both  the  grandchildren  of 
Francis  Ince  are  entitled."  {Crossly  v.  Olare^  Ambler,  397.) 
By  the  will  of  John  Garnett,  Peter  Pierson  was  requested, 
in  case  he  should  die  without  issue  living  at  his  death,  to 
dispose  of  certain  property  **  to  and  among  the  descend- 
ants of  my  late  aunt  Ann  Coppinger,  his  grandmother." 
Held  that  the  words  were  imperative,  and  created  a  trust 
in  favor  of  the  descendants  of  Ann  Coppinger.  {Pierson 
V.  Gameit,  2  Brown  C.  C.  38.)  The  chancellor  affirmed 
the  decision  of  the  master  of  the  rolls,  saying:  "  If  the 
word  used  had  been  *  relatives,'  it  would  go  to  those  within 
the  statute  of  distributions,  but  under  these  words  it  will 
go  only  to  such  relations  as  are  *  descendants,'  which  is  still 
more  limited."    (S.  C,  2  B.  C.  C.  226,  230.) 

6.  In  the  revised  statutes  the  term  "descendant"  oi 
"  descendants  "  is  invariably  used  in  the  sense  of  ^'  issue  " 
or  lineal  descendants  or  descendant.  (1  R  S.  p.  751,  sec- 
tions 1  to  15  inclusive;  2  R  S.  p.  96,  sdttions  72  to  75 
inclusive.)  In  connection  with  the  sections  of  the  revised 
statutes  above  mentioned,  we  read  the  section  now  in 
question — 2  E.  S.  p.  66,  section  52 — and  respectfully  insist 
that  the  words  "  child  or  other  descendant  of  the  testator," 
as  there  used  clearly  mean  and  were  intended  to  mean  a 
"  child  or  other  lineal  descendant,  or  issue  of  the  testator." 

7.  In  all  the  cases  decided  in  this  state  since  the  revised 
statutes  went  into  effect  (except  .in  this  case  at  special  term), 
the  same  definition  has  been  given  to  the  word  "  descend- 
ants," for  which  we  now  contend.  "A  legacy  to  a  sister's 
child  is  not  a  legacy  to  a  descendant  of  the  testator.  By  a 
descendant  is  not  meant  any  relative,  to  whom,  in  some, 
possible  contingency,  property  might  descend,  but  lineal 
descendants,  issue  of  the  body."  {Armstrong  v.  Moran^  1 
Brad.  Surr.  R  314.)  **The  term  descendants  properly 
includes  every  person  descended  from  the  stock  referred 
to.    The  word  issue  is  co-extensive  with  descendants,  and 
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includes  every  degree."  {Barsiow  and  Ooodmn,  2  Brad 
Suit.  R  413.) 

lY.  No  argument  in  favor  of  the  construction  for  which 
the  appellants  contend,  can  be  legitimately  drawn  fjrom  the 
use  of  the  word  '*  descent"  in  the  statute.  That  word  was 
first  used  as  signifying  *<  succession  by  law  to  an  estate  in 
lands,"  or  **  the  title  by  which  a  man  on  the  death  of  his 
ancestor  acquires  his  estate  by  right  of  representation  as 
his  heir  at  law,"  at  a  time  when,  under  the  feudal  system 
then  prevailing,  none  could  take  title  to  lands  by  succes- 
sion, except  such  as  were  the  issue  or  lineal  descendants  of 
the  first  feudatory;  and  in  default  of  such  issue,  the  lands 
escheated  to  the  feudal  lord.  (2  Black.  Com.  200,  &c.) 
And  the  same  word  has  continued  to  be  used  in  the  same 
sense,  as  expressing  the  kind  of  title  by  which  land  is 
acquired,  although  the  class  of  persons  who  may  take  land 
by  that  title,  has  been,  from  time  to  time,  enlarged,  until 
it  has  come  to  include  parents,  and  collateral  relatives,  as 
well  as  children  or  other  issue  of  the  owner  who  died  intes* 
tate.  But  the  word  '*  descendant "  or  **  descendants  "  has 
never,  either  in  legal  phraseology,  or  in  common  parlance, 
been  used  as  a  generic  term  to  designate  all  such  persons  as 
do  or  may  take  land  by  descent.  ^'  Descendant "  has  been 
and  is  always  used  in  an  active  sense,  as  designating  a  per- 
son  moving,  descending  or  proceeding  from  another  per- 
son, and  never  in  a  pasdive  sense,  as  meaning  the  recipient 
of  something  which  descends,  or  comes  to  him  by  descent. 
''Descendee"  might,  perhaps,  properly  designate  such  a 
recipient 

V.  It  was  the  intent  of  the  legislature,  by  the  statute  in 
question,  to  give  to  the  issue  of  any  child  or  grand-child 
of  a  testator,  who  had  died  before  the  decease  of  such  tes- 
tator, the  same  right  and  interest  to  and  in  property  devised 
or  bequeathed  to  such  child  or  grand-child,  which  said  issue 
would  have  had  to  the  portion  of  the  estate  of  the  decedent 
which  such  child  or  grand-child,  if  living,  would  have 
inherited  or  taken  by  descent,  in  case  said  decedent  had 
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died  intestate;  and  this  intent  is  fully  effected  by  giving  to 
the  word  **  descendant,"  as  used  in  the  statute,  its  popular 
as  well  as  legal  signification  of  **  issue." 

Inoraham,  J.  The  main  ground  upon  which  the  appel- 
lants rest  their  appeal,  is  that  by  the  statute  the  devises  to 
those  devisees  who  died  before  the  testatrix,  did  not  lapse, 
but  that  the  estate  so  devised,  vested  in  the  children  or 
other  heirs  at  law  of  the  devisee,  in  the  same  manner,  and 
tQ  the  same  extent  as  if  such  devisee  had  survived  the  tes- 
tatrix. 

By  the  statute  (3  R  S.  5th  ed.  p.  146,  §  4)  it  is  enacted: 
•*  Whenever  any  estate,  real  or  personal,  shall  be  devised 
to  a  child  or  other  descendant  of  the  testator,  and  such 
legatee  or  devisee  shall  die  during  the  lifetime  of  the  tes- 
tator, leaving  a  child  or  other  descendant  who  shall  survive 
such  testatbr,  such  devise  or  legacy  shall  not  lapse,  but 
the  property  so  devised  or  bequeathed  shall  vest  in  the  sur- 
viving child  or  other  descendant  of  the  legatee  or  devisee, 
as  if  such  legatee  or  devisee  had  survived  the  testator  and 
had  died  intestate."    . 

The  decision  of  the  questions  raised,  depends  entirely 
on  the  question,  what  was  meant  by  the  legislature  in  using 
the  word  descendants  in  this  section.  The  same  word  is 
used  in  both  clauses  of  the  section,  and  the  same  interpre- 
tation must  be  given  to  it.  If  the  sisters,  and  nephews  and 
nieces  of  the  testatrix  can  be  considered  as  descendants, 
then  the  statute  would  operate,  and  the  estate  would  pass 
in  like  manner  to  their  children  or  collateral  relatives;  but  ^ 
if  they  are  not  descendants  within  the  meaning  of  the 
term  as  so  used,  then  the  statute  does  not  apply. 

There  can  be  no  doubt  but  that  prior  to  the  passage  of 
this  statute  these  devises  would  have  lapsed,  in  consequence 
of  the  death  of  the  devisee  before  the  testatrix;  nor  did 
it  alter  the  rule  that  the  devise  was  made  to  the  devisee 
and  his  heirs.  {Page  v.  Page^  2  Stra.  820;  Moxcalt  v. 
Carow,  7  Paige,  328;  Bishop  v.   Bishop,  4  Hill,   138.) 
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And  this  rule  still  remains  in  force,  unless  it  be  held  that 
brothers  and  sisters,  and  nephews  and  nieces  are  descend- 
ants of  the  testatrix. 

The  meaning  of  the  word  <*  descendant,''  as  given  by 
Webster  is,  "any -person  proceeding  from  an  ancestor  in 
any  degree,  issue,  ofl&pring  in  the  line  of  generation." 

The  use  of  the  word  descendants  in  a  devise  has  received 
the  limited  construction  which  confines  it  to  issue.  In 
Cropley  v.  Clare  (Amb.  207),  a  devise  of  real  estate  to  the 
descendants  of  A,  &c,  was  held  to  apply  to  those  who 
proceeded  from  the  testator's  body.  In  Legarth  v.  Haworth 
(1  East,  120),  the  word  descendants  was  confined  to 
children  and  grandchildren. 

In  Haydon  v.  Willshere  (3  Dum.  &  East,  372),  the  word 
issue  is  held  to  be  co-extensive  with  descendants.  (2  Hil- 
liard  on  Eeal  Broperty,  573;  Davenport  v.  HavJbury^  3 
Vesey,  257;  Leigh  v.  Norbury^  13  Ves.  340.)  No  case 
has  been  cited  to  us,  nor  have  I  been  able  to  find  any, 
where  a  devise  to  descendants  has  ever  been  construed  as 
meaning  any  more  than  issue  or  lineal  descendants.  But 
all  the  cases  confine  the  term  to  issue  of  the  body.  Nor 
is  there  any  use  of  the  word  in  the  revised  statutes  that 
will  admit  of  any  other  construction.  Thus  in  the  chapter 
of  descents  (1  E.  S.  751),  land  descends  to  the  lineal 
descendants,  and  afterwards  to  collateral  relatives.  So  in 
the  third  and  fourth  sections,  land  descends  to  the  children 
living,  and  descendants  of  such  children  as  shall  have 
died.  In  the  third  section  it  is  provided  if  the  intestate 
dies  without  descendants,  then  the  inheritance  shall  go  to 
the  father.  The  sixth  section  provides  that  if  there  is  no 
brother  or  sister,  and  no  descendants  of  a  brother  or  sister, 
the  inheritance  shall  descend  to  the  mother.  So  in  section 
fourteen  of  1  R  S.  p.  735.  In  the  case  of  illegitimate 
persons  dying  without  descendants,  the  estate  descends  to 
the  mother.  In  all  these  cases,  and  wherever  else  the 
word  is  used  in  connection  with  title  to  real  estate,  I  think 
it  is  apparent  that  the  legislature  meant  to  confine  the 
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term  ** descendants"  to  the  issue,  and  not  to  extend  it  to 
collateral  relatives. 

But  we  are  urged,  even  if  the  construction  contended 
for  by  the  appellants  be  not  admissible,  to  extend  the  stat- 
ute to  this  case  because  it  is  within  the  equity  of  the  statute, 
if  not  within  its  meaning. 

It  does  not  appear  to  me  that  we  are  warranted  to  adopt 
such  a  rule  in  a  case  of  this  kind.  The  law,  until  the  pas- 
sage of  the  act  relied  on,  was  the  other  way.  The  legisla- 
ture altered  it  so  far  as  to  give  to  the  issue  of  a  devisee  the 
estate  which  such  devisee  would  have  taken  if  he  or  she 
had  survived  the  testatrix.  So  far  it  was  an  equitable  pro- 
vision. But  I  do  not  see  any  propriety  in  extending  the 
rule  to  collateral  relatives  in  whom  the  testatrix  might 
have  no  interest,  and  to  whom  she  might  not  have  been 
related.  To  extend  that  provision  to  collateral  relatives 
would  not  certainly  carry  out  the  intent  of  the  testatrix. 
It  was  given  to  the  devisees  to  benefit  them,  but  the  court 
has  no  right  to  presume  that  the  same  cause  would  have 
induced  the  testator  to  bestow  her  estate  on  distant  collate- 
ral branches  of  the  family. 

It  is  also  urged,  on  the  part  of  the  appellants,  that  the 
devise  being  to  the  devisees  and  their  heirs,  the  title  should 
pass  notwithstanding  the  death  of  the  devisee.  Such  a 
form  of  devise  was  necessary,  before  the  revised  statutes, 
to  express  the  intent  to  give  a  fee,  and  the  same  form  is 
used  now,  in  many  instances,  to  avoid  doubt  as  to  the  intent 
of  the  testator.  The  mere  fact  that  other  words  may  be 
used  to  show  such  intent,  is  no  reason  why  any  other  inter- 
pretation should  be  given  in  the  use  of  such  words  now, 
from  what  they  received  formerly. 

The  law,  as  it  existed  previously,  did  not  pass  any  estate 
to  the  heirs  of  the  devisee  where  he  died  before  the  testa- 
tor, and  the  use  of  the  same  words  should  not  have  any 
such  effect,  although  they  may  be  unnecessaiy  to  pass  a  fee 
to  the  devisee  if  he  had  lived. 

Nor  is  it  at  all  clear  that  it  would  be  carrying  out  the 
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intent  of  thei  testatrix  to  adopt  the  views  of  the  appel- 
lants. It  probably  would  bo  iu  the  case  of  those  devisees, 
who  died  leaving  issue,  but  there  is  nothing  from  which 
we  can  conclude  that  the  testatrix  would  have  given  her 
property  to  the  collateral  relatives.  There  is  no  pro- 
priety in  adopting  a  conclusion  of  this  kind,  because  it 
would  be  more  equitable,  when  it  is  plain  from  the  will 
and  the  statute  that  neither  in  terms  authorizes  such  a  con- 
struction. 

In  regard  to  the  residue  of  the  will,  there  is  no  ground 
for  interfering  with  it  because  one  or  two  specific  devises 
have  failed.  The  others  are  peifect  in  themselves,  and  the 
devisees  are  entitled  to  their  shares.  This  is  not  a  case  in 
which  the  plan  of  the  whole  will  is  affected  by  the  failure 
of  one  or  more  to  take  the  portion  devised  to  them.  Any 
such  rule  would  subvert  every  will,  if  for  any  cause  a  devise 
of  part  is  bad. 

I  am  for  afomin&r  the  judgment  of  the  supreme  court.. 

Denio,  Ch.  J.  The  judgment  m  this  case  will  depend 
mainly  upon  the  construction  to  be  given  to  the  statute  for 
preventing  lapses  of  devises  and  legacies  in  certain  cases. 
The  provision  is  that  "  whenever  any  estate,  real  or  per- 
sonal, shall  be  devised  or  bequeathed  to  a  child  or  other 
descendant  of  the  testator,  and  such  legatee  or  devisee 
shall  die  during  the  life  tinie  of  the  testator,  leaving  a 
child  or  other  descendant  who  shall  survive  such  testator, 
such  devise  or  legacy  shall  not  lapse,  but  the  property  so 
devised  or  bequeathed 'shall  vest  in  the  surviving  child  or 
other  descendant  of  the  legatee  or  devisee,  as  if  such  lega- 
tee or  devisee  had  survived  the  testator,  and  had  died 
intestate."  (R.  S.  part  2,  chap.  6,  title  1,  art.  3,  §  52.)  The 
testatrix,  with  whose  will  we  are  dealing,  devised  her  real 
estate  to  a  niece  for  life,  and  gave  the  remainder,  in  five 
shares:  to  two  sui*viving  sisters,  one  share  each;  to  two 
nephew's,  the  children  of  a  deceased  sister,  one  share;  to  a 
nephew  and  niece,  the  children  of  a  deceased  brother,  one 
27 
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fihare;  and  to  a  niece,  the  child  of  another  deceased  sister, 
one  share,  to  hold  to  them  and  their  heirs  and  assigns  for- 
ever. The  testatrix  lived  several  years  after  executing  her 
"will,  surviving  the  devisees  of  three  of  the  shares,  and 
leaving  her  ^surviving  the  devisees  of  two  of  the  shares. 
Certain  of  the  devisees  who  died  in  the  life  time  of  the 
testatrix  left  issue.  These  devisees,  if  they  had  survived 
the  testatrix,  would  have  taken,  under  the  will,  two  shares 
in  the  remainder.  The  other  of  the  devisees,  who  pre- 
deceased the  testatrix,  and  to  whom  a  whole  share  was 
given,  died  without  issue.  The  devisee  for  life  survived 
the  testatrix  about  fifteen  years,  and  this  action,  which  was 
for  a  partition,  was  brought  soon  after  the  termination  of 
that  life  estate.  Numerous  changes,  by  death  and  by  alien- 
ation, had  in  the  mean  time  taken  place  among  the  devisees 
and  their  issue,  and  among  those  who  would  have  inherited 
upon  an  intestacy  of  smy  part  of  the  premises.  When  it 
shall  bo  determined  whether  the  devises  to  those  who  died 
before  the  testatrix  lapsed  or  not,  it  will  be  easy  to  adjust 
the  rights  of  the  several  parties  in  the  premises,  upon  the 
facts  ascertained  by  the  supreme  court.  The  judgments 
already  given  adjust,  it  is  supposed,  the  respective  inte- 
rests accurately,  upon  the  respective  theories  of  the  law 
upon  which  they  are  based.  The  question'  is  whether 
these  shares  lapsed,  or. devolved  upon  the  issue  of  the 
devisees  by  force  of  the  act.  The  statute  assumes  that, 
but  for  its  provisions,  the,  devises  in  such  a  case  would 
have  lapsed;  and  such  was  the  well  settled  doctrine  of  the 
common  law.  {Brett  y.Iiigden,  Vlowd.  MO,  M5]  Mowatt 
V.  Carow,  7  Paige,  328;  BUhop  v.  Bishop,  4  Hill,  138.) 
This  rule  of  the  common  law  the  legislature  sought  to 
change  to  a  certain  extent,  but  not  wholly  to  abolish.  It 
was  not  every  devise  or  legacy  which  was  to  be  preserved 
from  lapsing  where  the  beneficiaiy  died  before  the  testator, 
but  only  such  as  should  be  made  to  a  child  or  other  descend- 
ant of  the  testator,  and  gifts  to  such  persons  were  not  to 
be  universally  saved  from  lapse,  but  only  where  the  bene- 
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ficiary  named  in  the  will  had  loft  a  child  or  other  descend- 
ant surviving  the  testator.  And  even  then  the  subject  was 
not  to  devolve  upon  any  one  who  could  make  title  under 
the  beneficiary  named,  but  it  was  to  vest  in  such  child  or 
other  descendants  as  upon  an  intestacy  of  the  devisee. 
The  devisees  in  this  case  not  being  children  of  the  t  sta- 
trix,  but  her  collateral  relatives,  the  inquiry  is  whether 
such  collateral  relatives  are,  in  the  sense  of  this  enactment, 
her  descendants.  It  cannot  for  a  moment  be  maintained 
that  according  to  the  common  use  of  the  word  descendants, 
it  is  not  limited  to  such  persons  as  proceed  mediately  or 
immediately  from  {he  body  of  the  person  of  whom  it  is 
predicated,  in  the  course  of  generation.  Descendants,  when 
used  either  in  written  or  spoken  language,  when  uncon- 
nected with  any  qualifying  word,  describe  the  children, 
grand-children,  &c.  of  the  person  named,  and  where  that 
person  is  dead  it  embraces  his  posterity,  however  remote, 
but  it  is  confined  to  them.  Thus,  we  speak  of  the  descend- 
ants of  Abraham,  of  William  the  Conqueror,  of  George  the 
Third,  and  of  the  first  and  ^second  President  Adams,  of 
Jefferson  and  Alexander  Hamilton;  while  we  say  of  Queen 
Elizabeth,  of  William  of  Orange,  of  Washington  and  Madi 
son,  that  they  left  no  descendants,  or,  in  the  words  of  the 
statute,  that  they  respectively  died  leaving  no  child  or 
other  descendant.  These  are  common  forms  of  speech, 
and  the  meaning  is  perfectly  definite,  and  it  is  such  as  I 
have  mentioned.  The  word  is  invariably  employed  in  that 
sense,  in  books  of  history,  in  memoirs,  in  biographies,  in 
works  on  genealogy,  and  in  almost  every  book  which  treats 
of  men  and  their  affiurs.  I  shall  assume,  therefore,  that 
the  legislature  have  made  use  of  a  word  having  in  common 
parlance  a  definite  meaning,  which  excludes  nephews  and 
nieces  and  other  collateral  kindred;  and  I  have  next  to  say 
that  in  construing  statutes,  words  are  generally  to  be  under- 
stood in  their  natural  and  popular  sense.  There  are,  no 
doubt,  exceptions  to  this  rule,  where  it  may  be  permitted 
to  interpret  words  in  the  sense  of  a  particular  science  or 
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branch  of  knowledge.  In  such  cases  language  of  a  tech« 
nical  character  is  employed,  and  is  frequently  to  be  under- 
stood in  a  special  sense. 

The  defendants'  counsel- relies  upon  this  exception,  and 
claims  that  as  the  statute  in  question  relates  to  the  trans- 
mission of  the  title  of  property  upon  the  death  of  its 
owner,  we  are  to  construe  the  language  in  the  sense  of  the 
law  of  successions.  This  seems  very  reasonable.  The 
most  authentic  text  of  that  law  in  this  state,  is  in  the  statutes 
of  descents  and  distributions;  but  there  we  iSnd  the  word 
descendants  employed  in  the  ordinary  and  popular,  and 
not  in  any  artificial  or  scientific  sense.  The  word  descend- 
ants is  used  a  great  many  times  in  the  chapter  of  the  revised 
statutes  respecting  the  title  to  real  property  by  descent,  and 
always  in  the  natural  sense  of  lineal  descendants.  In 
several  instances  its  meaning  is  in  direct  opposition  to  that 
attributed  to  it  by  the  argument.  For  instance,  the  fifth 
section  declares  that  in  case  the  intestate  shall  die  withput 
lawful  descendants,  leaving  a  father,  the  inheritance  shall 
go  to  the  father.  The  sixth  and  seventh  sections  are  devo- 
ted to  prescribing  the  cases  in  which  the  inheritance  shall 
descend  to  the  father  or  mother,  and  to  the  brothers  and 
sisters,  or  their  descendants,  and  it  commences  by  stating 
a  condition  common  to  all  these  cases,  namely:  *'if  the 
intestate  shall  die  without  descendants.''  In  the  last  of 
these  sections,  the  case  in  which  there  are  no  descendants, 
or  any  father  or  mother,  is  provided  for  by  declaring  that 
the  inheritance  shall  descend  to  the  collateral  relatives. 
Here  the  expression,  collateral  relatives,  is  used  in  direct 
contrast  to  descendants.  The  statute  of  distributions  is 
equally  discriminating,  and  it  uses  the  word  descendants 
\u  the  same  sense.  (2  R.  S.  96,  §  75.)  In  the  third  sub- 
division of  the  section,  we  find  the  direction,  that  if  there 
be  a  brother  or  sister,  nephew  or  niece,  and  no  descendants 
or  parent,  the  widow  is  to  be  entitled  to  a  certain  part,  and 
the  remainder  is  to  be  distributed  to  the  brothers  and  sisters 
and  their  representatives.     We  discover  in  these  provisions 
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no  indication  of  the  use  of  this  important  word  in  any 
artificial  or  technical  sense.  If  we  look  into  treatises  and 
adjudged  cases,  we  shairand  the  word  steadily  used  in  ifs 
primitive  and  popular  sense.  I  will  mention  oply  a  single 
treatise,  and  refer  specially  to  one  adjudged  case,  among  a 
great  number  which  I  have  examined;  noting,  however, 
where  some  others  may  be  found.  Jarman  says:  "A  gift  to 
descendants  receives  a  construction  answering  to  the  obvious 
sense  of  the  law,  viz:  as  comprising  issue  of  every  degree." 
(Treatise  on  Wills,  v.  2,  p.  32.)  And  again:  "The  word 
issue,  when  not  restrained  by  the  context,  is  co-extensive  and 
synonymous  with  descendants,  comprehending  objects  of 
every  degree."  (Id.  p.  33.)  The  allusion  to  the  context 
or  connection  reminds  me  that,  if  the  point  were  otherwise 
doubtful,  the  use  of  the  word  child  in  connection  with 
descendants,  would  go  far  to  point  the  meaning  of  the  latter 
word.  Noscitur  a  sociis  is  a  maxim  which  applies  in  such 
cases.  If  it  could  be  shown  that  the  word  descendants 
sometimes  embraced  collateral  relatives,  it  would  not  be  so 
here  since  it  is  associated  with  the  word  child.'  I  think  the 
language  means  child  or  other  more  remote  offspring  of  the 
person  named.  The  single  case  selected  for  reference  is 
Grosley  v.  Clare,  (Ambler,  397.)  There  was  a  testamen- 
tary gift  of  a  remainder,  in  real  and  personal  property,  to 
"  the  descendants  of  Francis  Ince,  now  living  in  and  about 
Seven  Oaks,  in  Kent,  and  hereafter  living  anywhere  else." 
There  was,  it  is  true,  no  claim  on  behalf  of  collaterals,  but 
the  question  was  between  children  and  grandchildren. 
Upon  the  argument,  of  the  defendants'  counsel  in  the 
present  case,  the  children  only  would  have  taken;  fotf  the 
position  is,  descendants  mean  those  who  would  take  by 
descent  in  case  of  intestacy.  But  the  master  of  the  rolls 
held  that  the  grandchildren  were  entitled  to  participate. 
"It  would  be  unjust,"  he  said,  in  this  case,  "to  confine  it, 
to  the  heirs  at  law,  because  the  word  descendants  means  all 
those  who  proceeded  from  his  body;"  and  the  descendants, 
though  in  different  degrees,  were  adjudged  to  take  per 
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capita.  (See,  also,  Pierson  v.  Gajiieti  2  Bro.  C.  C.  38;  S. 
C,  pp.  226,  230;  Davenport  v.  Hanbury,  3  Ves.  257;  Bvt- 
ler  V.  Stratton,.3  Bro.  C.  C.  367;  iMffh  v.  Nbrbiay,  13  Ves. 
340.)  I  have  found  no  case  in  which  collateral  relatives 
have  claimed  under  a  devise  or  bequest  to  descendants;  and 
I  am  inclined  to  think  this  the  first  occasion  in  which  the 
position  has  been  taken  that  they  were  included  under  that 
description.  K  we  turn  to  the  chapter  of  .Blackstone's 
Commentaries,  in  which  he  treats  of  title  by  descent,  we 
shall  find  the  word  descendant  constantly  used  to  denote 
the  issue  mediate  and  immediate  of  the  person  of  whom 
those  descendants  are  predicated,  and  never  in  a  sense 
which  would  include  collateral  relatives.  (Book  2,  ch.  14, 
pp.  223,  224.)  It  is  urged,  on  behalf  of  the  defendants, 
that  the  books  habitually  speak  of  the  descent  of  real  estate 
to  the  collateral  heirs  of  the  person  dying  seised;  and  it  is 
claimed  that  the  persons  on  whom  the  descent  is  cast  must 
be  descendants.  This,  I  think,  involves  a  fallacy.  We  use 
the  word  descent  to  describe  the  transmission  of  title  from 
the  deceased  person  to  his  heirs.  The  expression  is  figura- 
tive, and  alludes,  as  Lord  Coke  supposes,  to  the  principle 
of ,  gravitation.  (1  Inst.  11.)  But  the  word  descendants 
has  reference  to  genealogy,  or  the  succession  of  persons  in 
the  family  relation,  and  has  no  necessary  connection  with 
the  laws  of  inheritance.  Land  descends,  in  certain  cases, 
from  a  son  to  his  father,  and ,  from  a  man  to  his  brother, 
but  this  does  not  prove  that  the  father  is  the  descendant  of 
his  son,  or  the  brother  of  his  brother,  in  any  possible  sense. 
It  is  correctly  said  that  the  law  book^  and  other  writings 
commonly  speak  of  lineal  descendants;  and  it  is  argued 
that  this  would  be  improper  if  there  were  not  another 
species  of  descendants;  from  which  it  is  inferred  that  there 
are  collateral  descendants.  But  we  i-arely  meet  with  this 
latter  expression.  The  truth  is  that  the  word  lineal  in 
that  connection  is  a  pleonasm  employed  to  emphasize  the 
expression,  and  not,  in  general,  to  distinguish  it  from  any 
other  species  of  descendants;   and  so  where  collateral 
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descendant  are  spoken  of,  an  elipsis  is  made  use  of — the 
phrase  meaning  the  descendants  of  collaterals.  But  it 
is  further  urged  that  if  the  devisees  in  this  will  are 
not  within  the  words  of  the  statute,  they  are  within  its 
intention,  and  that  the  act  being  remedial,  they  ought 
to  be  extended  by  an  equitable  construction,  so  as  to 
meet  the  case  of  the  defendants.'  But  this  is  a  stfftute  in 
derogation  of  the  common  law,  and  its  operation  ought 
not  to  be  enlarged  beyond  the  fair  natural  meaning  of  the 
language.  The  former  law  was  that  where  a  devisee  or 
legatee  died  in  the  lifetime  of  the  testator,  the  gift  lapsed, 
that  is,  became  void.  The  legislature,  it  is  certain,  did  not 
intend  wholly  to  abolish  this  rule,  so  that  the  heirs  of  the 
devisee  should  in  all  cases  take  as  though  he  had  survived 
the  testator,  but  only  to  change  it  to  a  certain  extent,  and 
under  certain  special  circumstances.  The  case  in  which  the 
new  rule  was  to  apply,  was  specially  pointed  out.  It  was 
where  property  should  be  devised  to  a  child  or  other 
descendant  of  the  testator.  Where  that  circumstance  did 
not  present  itself,  the  former-rule  was  not  changed.  Courts 
have  no  right  to  say,  if  they  could  fairly  do  so,  that  the 
motive  for  the  change  would  be  equally  strong  if  the  devise 
were  to  a  collateral  relative.  The  legislature  were  the 
judges  of  that,  and  they  have  limited  it  to  a  devis^  to  a 
descendant,  and  we  can  go  no  further  than  they  have  gone. 
If  we  should  do  so,  other  judges  upon  the  same  reasoning, 
might  take  another  step,  and  hold  that  a  devise  to  a 
stranger  would  be  equally  within  the  mischief.  But  I 
think  that  independently  of  the  strict  words  of  the  statute, 
there  is  good  reason  to  believe  that  the  legislature  did  not 
intend  to  go,  and  would  not  have  been  induced, to  go 
beyond  the  provision  they  have  made.  There  is  a  natural 
affection  for  one's  own  offepring,  both  mediate  and  imme- 
diate, beyond  that  which  is  felt  for  other  relations,  which 
the  legislature  thought  proper  to  indulge  to  the  extent 
mentioned  in  the  statute.  And  there  was  good  reason  for 
the  limitation  of  the  rule;  for  otherwise,  the  gift  might 
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take  a  direction  totally  repugnant  to  the  testator's  T^isbes 
and  affections.  For  example,  should  I  devise  an  estate  to 
a  nephew,  the  son  of  my  sister,  and  should  he  die,  leaving 
no  nearer  kindred  than  a  paternal  uncle,  or  the  issue  of 
such  an  uncle,  the  estate,  immediately  upon  my  death, 
would  go  to  an  utter  stranger  to  my  blood;  for  if  the  word 
descendant,  where  it  fii*st  occurs  in  the  statute,  would  be 
satisfied  with  a  collateral  relative,  the  second  use  of  it  in 
the  same  sentence  would  require  the  same  construction. 
The  statute  is  motived  upon  the  natural  wish  which  every 
person  feels  that  his  possessions  should  be  enjoyed  after 
his  death,  by  some  one  who  owes  his  being  to  him.  That 
sentiment  is  strong  and  universal.  It  furnished  the  climax 
to  the  misery  of  Macbeth  when  lie  uttered  the  pathetic 
exclamation: 

"  Upon  my  head  tbey  placed  a  fruitless  croim, 
And  put  a  barren  sceptre  in  my  hand, 
Thence  to  be  wrenched  with  an  ixnlineal  hand, 
No  son  of  mine  succeeding.** 

If  the  possessor  of  property  is  so  unfortunate  aa  to  have 
no  posterity,  the  law,  in  the  absence  of  a  testament,  distri- 
butes the  estate  amongst  his  collateral  relatives  according 
to  its  own  sense  of  propriety.  But  it  allows  him  to  make 
his  own  selection  by  will.  By  the  common  law  such 
selection  became  abortive,  if  the  object  of  it  died  in  his 
lifetime.  That  law,  in  ignorance  of  what  would  have 
been  his  wishes  after  that  event  happened,  refused  to  inter- 
fere with  the  general  laws  of  succession,  and  considered  him 
to  have  died  intestate  to  the  extent  of  the  interest  so 
attempted  to  be  given.  But  where  the  gift  was.  to  a  child, 
grandchild^  &q.,  who  had  died  leaving  issue,  the  statute 
under  consideration  yields  a  certain  deference  to  the  natural 
sentiments  of  affection  for  one's  offspring,  and  makes  the 
deceased  devisee  a  new  stock  of  descent,  not  to  his  heirs 
generally,  but  to  the  heirs  of  his  body. 

I  am  quite  satisfied  that -the  interpretation  contended  for 
by  the  defendcmts'  counsel  cannot  be  sustained. 
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It  18  urged,  in  the  second  place,  that  the  devise  may  be 
considered,  under  the  circumstances  which  have  occurred, 
as  made  in  favor  of  the  heirs  of  the  devisees.  The  gifts 
were  to  the  devisees  and  their  heirs.  But  those  are  words 
of  limitation,  inserted  to  show  the  extent  of  the  interest 
devised,  and  are  not  words  of  purchase.  The  same  point 
was  taken  in  the  case  cited  from  Plowdcn,  where  lands  had 
been  in  form  devised  to  Henry  Brett  and  his  heirs  forever, 
who  died  in  the  lifetime  of  the  testator.  The  court  ans- 
wered the  position  as  follows:  "  And  as  to  the  heirs  being 
named  in  the  gift,  namely,  to  Henry  I?rett  and  to  his  heirs, 
for  which  reason  it  is  alleged  that  they  shall  be  contained 
and  included  in  the  intent  of  the  devise,  they  said  that  the 
heirs  are  not  named  there  to  take  immediately,  but  only  to 
express  the  quality  of  estate  which  Henry  should  have." 
The  principle  of  this  case  has  been  steadily  followed  in  the 
English  courts  ever  since.  *  {Hodgson  v.  Ambrose^  Doug. 
337;  Denn  v.  Bagahaw,  6  Term,  512,  and  cases  there  cited.) 
The  provision  of  the  revised  statutes  allowing  a  fee  to  be 
conveyed  without  words  of  inheritance  does  not^change  the 
rule.  It  does  not  follow,  that  because  such  words  may  now 
be  dispensed  with,  that  where  they  are  inserted  their  legal 
effect  is  different  from  what  it  would  have  been  before  the 
statute.  They  were  never  absolutely  necessary  in  a  will, 
provided  that  it  otherwise  appeared  that  the  testator 
intended  to  devise  an  estate  of  inheritance,  yet  the  cases 
referred  to  arose  upon  wills,  where  words' of  inheritance  in 
fee  or  in  tail  were  used.  In  Maybank  v.  Brooks  (1  Brown's 
C.  C.  841),  a  legacy  was  held  to  have  lapsed  on  account  of 
the  death  of  the  legatee  in  the  lifetime  of  the  testator, 
though  the  bequest  ran  to  the  legatee,  his  executors,  or 
assigns,  notwithstanding  that  the  addition  of  these  words 
was  unnecessary.  The  argument  of  the  defendants'  coun- 
sel proves  too  much;  for  if  the  addition  of  words  of  inher- 
itance, since  they  have  become  unnecessary,  enables  the 
heirs  to  take  as  purchasers,  I  do  not  se^  that  any  deed  or 
will,  running  to  the  party  and  his  heirs,  would  vest  an 
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estate  in  the  heirs;  but  that  would  introduce  inexplicable 
confusion  into  titles  to  land.  Those  words  were  either 
words  of  purchase  or  of  limitation,  at  the  time  the  will  was 
executed,  and  their  legal  effect  is  not  changed  by  the  events 
which  subsequently  happened. 

It  is  finally  urged  that  if  the  judgment  of  the  court 
should  be  adverse  to  the  defendants  upon  the  questions  thus 
far  considered,  it  ought  to  decree  the  will  wholly  void,  and 
adjudge  that  the  real  estate  attempted  to  be  devised 
descended  to  the  heirs  at  law  of  th&  deceased.  It  is  quite 
possible  that  if  the  tedtatrix  had  foreseen  that  her  devisees 
would  have  died  in  her  lifetime,  she  would  have  named 
their  issue  as  alternative  devisees.  But  we  can  have  no 
certainty  of  this.  Perhaps  she  would  have  selected  other 
persons  for  the  object  of  her  bounty.  I  have  looked  care- 
fully into  the  several  cases  referred  to  in  support  of  this 
last  position,  and  find  that  in  eaoh  of  them  there  were  pro- 
visions in  the  will  under  consideration  which  were  void, 
for  being  in  violation  of  some  positive  rule  of  law.  (Coster 
V.  Lorillard,  14  Wend.  265;  Ilawleyy.  James^  16  id.  61;* 
Root  V.  Stiiyvesant,  18  id.  257;  McSorley  v.  Wilson^  4  Sand. 
Ch.  E.  515;  Hams  v.  Clark,  3  Seld.  242;  Amory  v.  Lord,  5 
id.  403.)  The  principle  of  these  judgments  seems  to  be  that 
where  the  disposing  scheme  of  the  testator  has  been  substan- 
tially defeated  by  the  failure  of  the  illegal  provisions  to  take 
effect,  the  court  will  declare  an  intestacy  as  to  the  whole 
of  the  estate,  or  such  parts  of  it  as  are  inseparably  con- 
nected with  the  void  parts,  though  there  are  parts  which 
standing  alone  would  be  valid.  This  result  has  not  been 
reached  without  a  severe  struggle  among  the  judges,  as 
will  bo  seen  by  the  opinions  delivered  in  the  court  of  errors 
in  Rvot  V.  Siuyvesant.  But  conceding  the  principle  to  be 
established  to  the  extent  which  I  have  stated,  it  has  no 
application  to  this  case.  Here  no  part  of  the  will  violated 
any  rule  of  law.  Simply,  events  occurred  subsequently  to 
the  execution  of  tho>  instrument  and  before  the  death  of ' 
the  testatrix,  which  defeated  her  intention  as  to  three-fifths 
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of  her  estate,  and  she  did  not  elect  to  make  a  ne\7  disposi- 
tion as  to  these  portions.  Whether  this  was  because  she  was 
content  with  the  disposition  which  the  law  would  make  as 
to  that  part  of  the  property;  or  the  omission  to  make  a  n^w 
will  arose  out  of  accident  or  forgetfulness,  we  cannot  say. 
We  certainly  know  that  she.  made  valid  gifts  of  two-j5fths 
of  her  estate  to  devisees  who  survived  her,  and  were  there* 
fore  competent  to  take  precisely  according  to  her  inten- 
tions. We  cannot  take  from  these  devisees  the  property 
thus  validly  bestowed  upon  them.  It  would  establish  a 
dangerous  precedent  to  set  aside  devises  to  one  set  of 
devisees,  because  those  made  in  favor  of  another  class  have 
become  inoperative  by  events,  transpiring  after  the  execu- 
tion of  the  will*  I  am  satisfied  that  we  have  no  right  to 
do  this. 

I  think  the  judgment  appealed  from  ought  to  be  affirmed. 

All  the  judges  concurred  except  Davies,  J.,  who  took  no 
part  in  the  decision.    Judgment  affirmed. 
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Charles  IL  Feost  v.  Valentine  Koon  and  others. 

A  statement  as  to  the  origin  of  the  debt,  in  a  confession  of  judgment  as 
follows:  "  1862,  Ist  December,  money  lent  by  the  plaintiff  to  the  defend- 
ant to  aid  in  purchasing  lot  in  Forty -seventh  street,  New  York,  to  the 
amount  of  $200.  1853,  1st  August,  a  balance  was  due  to  the  plaintiff  by 
defendant,  on  the  purchase  of  Eighth  Avenue  lot,  to  $800.  1854.  Ist  May, 
money  was  lent  by  plaintiff  to  defendant  to  aid  in  purchasing  lots  on  Ninth 
avenue,  to  $800.  And  cash  was  lent  by  plaintiff  to  defendant  at  different 
times  since  above,  to  $175— $1,475,  which  sum  of  $1,475  is  now  due  by 
the  defendant  to  tho  plaintiff,  the  interest  on  said  sums  having  been  paid 
till  the  date  hereof  Held^  to  be  sufficiently  minute;  unless  it  was  in 
regard  to  the  last  item,  which  related  to  cash  lent;  and  that  as  to  that,  it 
could  also  be  supported  within  the  spirit  of  the  dedsions.  But  if  not, 
that  the  insufficiency  of  that  item  could  not  )iave  the  effect  of  destroying 
the  whole  judgment. 

"Where  a  prior  incumbrancer  by  judgment,  on  being  made  a  party  to  a  fore- 
closnre  suit,  under  an  allegation  in  the  complaint,  charging  him  as  having 
an  interest  in  the  premises  subsequent  to  the  mortgage,  makes  no  defense 
to  the  foreclosure,  but  allows  judgment  to  be  taken  against  him  by  default, 
and  the  surplus  moneys  to  be  distributed  to  other  claimants,  this  is  not 
equivalent  to  an  admission  by  him  upon  the  record,  that  he  has  no  lien 
upon  the  premises  older  than,  or  superior  to  that  of  the  mortgage,  so  as 
to  be  an  absolute  estoppel  upon  him  (or  a  purchaser  under  his  judgment), 
in  another  action  brought  by  a  different  plaintiff  for  the  foreclosure  of  a 
distinct  and  prior  mortgage,  and  prevent  him  from  asserting  in  the  latter 
suit  a  legal  priority  to  the  surplus  moneys  to  which  he  is  apparently  enti- 
tled by  virtue  of  his  judgment;  the  parties  to  the  record  not  being  the 
same,  nor  the  subject  of  controversy  identical. 

Nor  will  such  incumbrancer  (or  his  assignee),  be  estopped  from  claiming  the 
surplus  moneys  in  the  second  foreclosure  suit,  by  his  standing  by  at  the 
sale  in  that  suit,  and  suffering  the  property  to  be  sold  to  another  person, 
under  a  pnblic  announcement  by  the  sheriff,  that  there  are  no  other  liens 
upon  the  premises  than  those  stated  (among  which  that  of  the  judgment 
under  which  such  incumbrancer  claims  is  not  included) ;  where  the  pur- 
chaser is  fully  apprised  of  such  incumbrancer's  rights,  and  that  they  will 
be  insisted  on. 

"WTicre  a  judgment  creditor  of  a  mortgagor  releases  from  the  operation  of 
his  judgment,  certain  premises  which  are  bound  theceby,  this  should  not 
prejudice  him  (or  his  assignee),  in  a  contest  respecting  the  surplus  moneys 
arising  from  a  sale  of  mortgaged  premises  in  a  foreclosure  suit,  beyond 
the  proportionate  pgirt  of  the  judgment  which  the  released  premises^  in 
connection  with  the  mortgagor's  other  real  estate,  ought  to  pay. 

Where  a  purchaser  claims  surplus  moneys  in  a  foreclosure  suit,  on  the  ground 
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that  a  prior  JadgmeDt  upon  which  the  mortgaged  premises  were  sold,  was 
not  a  valid  lien  upon  the  lands,  and  it  appears  that  he  did  not  interfere  to ' 
prevent  the  sale  by  injunction,  or  the  consummation  of  the  title  by  deed, 
or  the  delivery  of  possession  thereunder  tq  the  purchaser  at  the  sale  under 
the  judgment,  lie  will  be  held  to  have  been  guilty  of  so  much  laches  in  the 
assertion  of  his  rights,  that  he  ought  not  to  be  permitted  to  enforce  them 
against  such  surplus  moneys. 

This  is  an  appeal,  by  the  executors  of  Thomas  Southard, 
origiually  one  of  the  defendants,  from  an  order  of  the 
supreme  court,  in  the  first  district,  disposing  of  certain  sur- 
plus moneys  in  this  action  arising  upon  the  foreclosure  of 
a  mortgage  and  a  sale  of  the  mortgaged  premises,  and 
awarding  said  surplus  moneys  to  the  defendant  Eoon,  as 
between  him  And  Thomas  Southard,  who  were  rival  claim- 
ants thereof. 

The  facts  of  the  case  are  as  follows:  The  surplus  iU' 
controversy  arose  upon  a  foreclosure  of  a  mortgage  given 
by  Robert  Gilmore  to  one  Andrew  Quackenbush,  on  the 
20th  May,  1854,  for  $1,250,  upon  a  lot  on  the  Eighth  ave- 
nue, in  the  city  of  New  York,  and  subsequently  assigned 
to  Frost,  and  foreclosed  by  him  in  this  action.  The  pro- 
perty was  sold  under  the  judgment  of  foreclosure,  on  the 
6th  of  May,  1859,  and  was  purchased  by  Valentine  Koon, 
the  present  respondent,  for  $5,925.  After  paying  prior 
liens  and  the  costs  of  foreclosure,  there  remained  a  surplus 
of  $2,191.86,  which  is. claimed  by  Eoon  and  Thomas  South- 
ard. In  the  supreme  court  it  was  awarded  to  Eoon,  and 
Southard  having  died  pending  the  proceedings,  his  execu- 
tors appealed  to  this  court. 

Both  parties  claim  through  Gilmore,  who  was  the  owner 
of  the  premises  in  1854  and  subsequently  thereto.  The 
claim  of  Eoon  to  the  surplus  rests  upon  the  following  facts: 
Gilmore,  being  the  owner  of  the  lot  on  Eighth  avenue  and 
other  property,  and  indebted  to  one  John  Van  Wagner, 
confessed  to  him  a  judgment  for  $1,475,  which  was  filed 
and  docketed  in  New  York  on  the  29th  day  of  December, 
1854.  An  execution  on  the  judgment  was  issued  to  the 
sheriff  of  New  York  on  the  30th  of  March,  1857,  and  under 
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it  the  lot  on  the  Eighth  avenue  was  advertised  and  sold  on 
the  18th  of  June,  1857:  and  on  that  sale  Koon  became  the 
purchaser  for  $1,700.  He  received  the  usual  certificate  of 
sale,  and  at  the  expiration  of  fifteen  months,  and  on  the 
14th  of  September,  1858,  the  sheriff  conveyed  to  him  the 
property,  and  he  went  into  possession.  This  lot  was  at  the 
time  of  sale  encumbered  by  a  prior  mortgage  of  $2,000, 
dated  13th  of  May,  1854,  to  Garret  Myer;  and  the  one  .of 
$1,250,  before  mentioned,  to  Quackenbush,  assigned  to  the 
plaintiff,  upon  which  was  the  foreclosure  on  which  the  sur- 
plus in  controversy  arises.  Kooii,  therefore,  claimed  under 
the  lien  of  a  judgment  docketed  on  the  29th  day  of  Decem- 
ber, 1854. 

The  claim  of  Southard  rests  upon  the  following  facts: 
On  the  4th  of  May,  1855,  Gilmore  gave  to  one  George  W. 
Piatt,  a  mortgage  upon  the  Eighth  avenue  lot  to  secure  the 
payment  of  $700,  and  on  the  29th  day  of  May,  1855,  he 
gave  to  Southard  a  mortgage  upon  the  same  premises  for 
$1,200.  In  March,  1856,  Piatt  commenced  a  suit  for  the 
foreclosure  of  his  mortgage,  in  which  suit  Southard  and 
John  Van  Wagner  were  made  defendants;  and  the  com- 
plaint alleged  that  they  had  an  interest  in  the  premises, 
which  had  accrued  subsequent  to  the  lien  of  the  Piatt  mort- 
gage. In  this  suit  Southard  and  Van  Wagner  made  no 
defence,  and  Van  Wagner  consented  .that  the  usual  order  of 
foreclosure  and  sale  should  be  entered,  and  theusual  judg- 
ment of  foreclosure  was  entered,  and  the  premises  sold 
under  it,  subject  to  the  aforesaid  mortgages  to  Myer  and 
Quackenbush,  to  Southard  on  the  21st  of  October,  1856, 
and  a  conveyance  made  by  the  sheriff  of  the  premises  to 
him  on  or  before  the  3d  day  of  December,  1856.  At  this 
sale  Van  Wagner  was  present  and  bid,  but  gave  no  notice 
of  any  claim  or  incumbrance  owned  by  him.  The  sheriff 
sold  the  property  under  the  announcement  that  it  was  sub- 
ject to  the  Myer  and  Quackenbush  mortgages  only.  South- 
ard paid  the  ten  per  cent  required  in  cash,  at  the  time  of 
the  sale,  in  ignorance  of  the  Van  Wagner  judgment,  but 
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-was  apprised  of  that  judgment  and  of  the  claim  under  it, 
before  he  paid  the  residue  of  the  purchase  money  and  com- 
X^Ieted  his  purchase,  and  took  his  deed.  He  went  into  pos- 
session in  the  spring  of  1857.  On  this  sale  a  surplus  of 
$1,054  arose,  which  was  applied  on  the  bond  and  mortgage 
which  Gilmore  had^given  to  Southard  on  the  same  premises 
on'  the  29th  of  May,  1855,  to  secure  $1,200.  Southard, 
therefore,  claimed  under  a  lien  (that  of  Piatt's  mortgage), 
dating  back  to  May  4,  1855,  some  four  months  subsequent 
to  the  date  of  the  Van  Wagner  judgment  under  which 
Koon  claimed. 

As  agamst  the  right  of  Koon,  it  is  alleged  by  the  execu- 
tors of  Southard,  that  the  judgment  in  favor  of  Van  Wag- 
ner, under  which  he  purchased  the  equity  of  redemption, 
was  void  for  a  defective  statement  in  the  confession  of  the 
judgment  which  renders  all  proceedings  under  it  invalid. 
This  judgment  was  entered  on  the  29th  gf  December,  1854 
(and,  if  available  from  date,  is  prior  to  any  right  or  lien 
ot  Southard),  and  was  founded  upon  the  following  state- 
ment as  to,  the  origin  of  the  debt:  "  1852,  1st  December, 
money  lent  by  the  plaintiff  to  the  defendant,  to  aid  in  pur- 
chasing lot  in  Forty-seventh  street,  New  York,  to  the  amount 
of  $200;  1853,  1st  August,  a  balance  was  due  to  the  plain- 
tiff by  the  defendant  on  the  purchase  of  Eighth  avenue  lot 
to  $800;  1854,  Ist  May,  money  was  lent  by  the  plaintiff 
to  the  defendant  to  aid  in  purchasing  lots  on  Ninth  avenue 
to  $300;  and  cash  was  lent  by  the  plaintiff  to  the  defend- 
ant at  different  times  since  above  to  $175 — $1,475,  which 
sum  of  $1,475  is  now  due  by  the  defendant  to  the  plaintiff — 
the  interest  on  said  sums  having  been  paid  till  the  date 
hereof." 

When  the  above  judgment  was  entered  up,  Gilmore 
was  the  owner  of  three  lots  on  the  Ninth  avenue,  subject 
to  various  prior  incumbrances,  upon  which  Van  Wagner's 
judgment  waa  a  lien,  as  well  as  upon  the  Eighth  avenue 
lot,  such  prior  incumbrances  being  five  several  mortgages, 
amounting,  in  the  aggregate,  to  $7,000.     Oii  the  Ninth 
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avenue  lots  Piatt  also  had  a  mortgage  for  $1,500,  dated  on 
the  13th  and  on  the  14th  of  July,  1855,  and  in  March, 
1856,  Piatt  commenced  to  foreclose  it.  Neitl^er  Southard 
nor  Van  Wagner  were  made  parties  to  this  foi'eclosure.  A 
judgment  was  subsequently  rendered  and  the  Ninth  ave- 
nue lots  sold  on  the  21st  of  October,  1856,  to  Piatt  for 
$4,400,  and  on  that  sale  there  was  a  surplus  of  $2,267^53, 
which  was  paid  into  court.  A  reference  was  had  as  to 
this  surplus,  and  Van  Wagner,  although  not  a  pai'ty  to 
the  suit,  set  up  a  claim  to  the  surplus,  under  bis  judg- 
ment, but  his  claim  was  rejected  on  the  ground  that  tne 
judgment  being  prior  to  the  mortgage  foreclosed,  was 
not  affected  by  the  foreclosure,  and  was  not  a  lien  on  the 
surplus. 

On  the  3d  day  of  March,  1857,  Van  Wagner  gave  to 
Piatt  a  general  release  of  the  Ninth  avenue  lots  which  was 
recorded  on  the  6th  of  May,  1857.  At  this  time  Van 
Wagner  was  aware  that  the  Eighth  avenue  property  was  sub- 
ject to  the  before-mentioned  mortgages  to  Myer  of  $2,000; 
to  Quackenbush  for  $1,250;  and  to  another  paortgago  to 
Southard,  of  the  29th  May,  1855,  for  $1,200;  for  they  are 
all  recited  in  a  mortgage  executed  by  Gilmore  to  himself 
on  the  same  (Eighth  avenue)  premises,  for  $2,500,.  dated  on 
the  7th  of  June,  1855.  On  this  property  there  was  a  sur- 
plus of  $1,054.32,  on  the  sale  under  Piatt's  mortgage, 
which  was  made  subject  to  the  mortgages  of  Myer  and 
Quackenbush — ^a  sum  insufficient  to  pay  the  entire  amount 
of  the  Southard  mortgage.  The  sale  of  the  Ninth  avenue 
property  (which  was  had  at  the  same  time  as  that  of  the 
Eighth  avenue)  under  Piatt's  mortgage,  was  also  made  in  the 
presence  of  Van  Wagner.  Piatt  became  the  purchaser  at 
the  price  of  $4,400,  subject  to  the  five  mortgages  for 
$7,000  above  mentioned,  yielding  a  surplus  of  $2,267.53, 
being  more  than  sufficient  to  pay  the  Van  Wagner  judg- 
ment. Southai'd  also  claims  that  there  is  evidence  tending 
to  show-  that  the  Van  Wagner  judgment  was  paid  and  sat- 
isfied) but  as  the  referee  has  reported  against  him  on  the 
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question  of  fact  on  that  point,  it  is  not  deemed  necessary 
to  recapitulate  the  facts  bearing  on  that  pait  of  the  case. 
Upon  these  facts  it  was  claimed,  on  the  part  of  Southard, 
that  he  having  become  the  purchaser  of  the  Eighth  avenue 
lot  in  1856,  perfected  by  deed  on  the  5th  of  May/ 1857, 
under  the  Piatt  foreclosure,  was  so  situated  that  he  had  the 
equitable  right  to  compel  the  payment  of  the  Van  Wagner 
judgment  out  of  the  Ninth  avenue  property,  and  that  this 
objection  was  properly  urged  on  the  reference  as  to  the 
surplus  as  against  the  right  of  Koon,  although  no  excep- 
tion was  taken  at  the  time  to  the  proceedings  of  Van 
Wagner  for  the  sale  of  the  Eighth  avenue  lot  on  the  judg- 
ment under  which  Eoon  purchased  for  $1,700,  on  the  13th 
of  June,  1857,  and  for  which  he  received  a  deed  on  the 
14th  of  September,  1858.  Southard  also  claimed  that 
Van  Wagner  (and  Eoon  as  claiming  through  him),  having 
been  a  party  to  Piatt's  foreclosure  of  his  Eighth  avenue 
mortgage,  was  estopped  to  claim  these  surplus  moneys,  by 
not  having  controverted  the  allegation  in  Piatt's  complaint 
that  Van  Wagner's  incumbrance  was  subordinate  to  Piatt's, 
and  by  having  attended  the  sale  under  that  foreclosure,  and 
not  having  given  notice  of  his  claim  when  the  sheriff 
announced  there  were  no  other  incumbrance%than  those  of 
Myer  and  Quackenbush,  was  estopped  from  claiming  under 
his  judgment  at  all.  Southard  further  claimed  that  the 
Van  Wagner  judgment  was  satisfied  and  paid. 

The  foregoing  are  the  leading  facts  upon  which  the 
question  arises.  Others,  material  to  notice,  are  referred  to 
in  the  opinions. 

The  referee,  in  the  first  instance,  made  a  report  in  which 
he  decided  that  Koon  was  not  entitled  to  the  surplus,  for 
the  reason  that  the  Van  Wagner  judgment  was  void  for  a 
defective  statement  on  confession.  Upon  this  report  an 
order  was  made,  at  special  term,  awarding  the  surplus  to 
the  executors  of  Southard.  Koon  appealed,  and  the  gen- 
eral term  reversed  the  order,  and  set  aside  the  report,  and 
referred  the  matter  back  to  the  referee,  holding  also  that 
28 
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the  referee  erred  in  supposing  fae  bad  a  right  to  inquire 
into  the  validity  of  the  Van  Wagner  judgment  in  this 
collateral  way;  further  holding  that  neither  of  the  parties 
were  bona  fide  purchasers,  and  that  even  if  a*  part  of  the 
judgment  was  discharged  by  the  release  of  the  Ninth  ave- 
nue property,  the  whole  was  not 

The  referee  made  a  second  report,  awarding  Koon  the 
money.  He  held  that  the  evidence  showed  that  Koon  knew 
before  his  purchase,  either  by  information  from  Van  Wag- 
ner, or  otherwise,  of  Southard's  $1,200  mortgage — of  his 
purchase  of  the  Eighth  avenue  premises — of  his  possession 
under  such  purchase,  and  of  his  denial  of  the  validity  of 
the  Van  Wagner  judgment;  but  that  Koon  and  Southard 
each  had  knowledge  of  the  facts  constituting  the  title  of 
the  other;  and  that  neither,  though  a  purchaser  for  value 
paid  at  the  time  of  the  purchase,  was  in  the  sense  of  the 
law  a  boiia  fide  purchaser  without  notice,  nor  entitled  to 
the  peculiar  rights  incident  to  persons  in  that  situation. 
He  fuilher  held  that  the  Van  Wagner  judgment  was  not 
paid;  that  Van  Wagner  was  not  estopped  by  the  foreclosure 
of  Piatt's  mortgage  from  claiming  under  his  judgment, 
inasmuch  as  he  was  a  prior  incumbrancer,  and  not,  as 
charged  in  I^tt's  complaint,  a  subsequent  incumbrancer; 
and  inasmuch,  also,  as  there  was  not  any  specific  reference 
to  his  judgment  in  the  pleadings  or  judgment  entered  upon 
the  foreclosure;  nor  was  he  cut  off  by  his  release  of  the 
Ninth  avenue  property,  farther  than  as  to  the  proportional 
part  of  that  judgment  which  the  Ninth  avenue  propertjr 
should  have  bomcj. 

To  this  report  the  executors  of  Southard  excepted.  The 
case  was  heard  at  special  term,  and  the  report  confirmed, 
and  the  order  there  made  affirmed  at  the  general  teim;  the 
court  holding  that  whatever  might  have  been  the  equitable 
rule  in  regard  to  the  effect  of  Van  Wagner's  release  of 
the  Ninth  avenue  premises,  Southard  had  slept  upon  his 
rights,  had  permitted  without  objection,  a  sale  of  the  Eighth 
avenue  premises  upon  the  Van  Wagner  execution,  and 
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floffet'ed,  without  interference  on  his  part,  the  purchaser  at. 
I^e  sheriff's  sale  to  obtain  his  deed,  and  afterwards  posses- 
sion under  it,  to  his  own  exclusion  from  the  property;  that 
after  suffering  himself  to  be  thus  dispossessed,  he  could 
not  maintain  an  action  of  ejectment  to  recover  possession, 
nor  obtain  relief  by  motion,  nor  in  a  court  of  equity,  as 
that  court  would  on  the  facts  found  by  the  referee,  con- 
sider him  concluded  by  his  own  silence  and  neglect,  from 
any  relief.  That  his  rights  could  not  be  regarded  as  supe- 
rior on  a  claim  to  the  surplus  moneys  to  those  which  would 
have  been  presented  in  an  action  at  law  or  in  equity,  and 
he  must  be  treated  as  confessing  the  superior  rights  of 
Eoon  claiming  under  another  and  an  adverse  title.  From 
the  order  of  affirmance,  Southard's  executors  appealed  to  ^ 
this  court 

Thomas  Nelson^  for  Southard's  executors  (appellants). 

John  H.  Rej/noidsy  for  Eoon  (respondent). 

HoaEBOOM,  J.  The  controversy  in  this  case  is  in  regard 
to  the  8ur})lu6  moneys  arising  npon  the  foreclosure  of  a 
mortgage,  and  the  conflicting  claimants  are  Valentine  Koon 
and  Thomas  Southard.  The  mortgage  foreclosed  isbne  for 
$1,250,  executed  by  Bobert  Gilmore  to  Andrew  Quacken- 
bush,  and  subsequently  assigned  to  the  plaintiff  Frost,  upon 
premises  situated  on  the  Eighth  avenue,  in  the  city  of  New 
York«  This  mortgage  was  executed  on  the  20th  day  of 
May,  1^54,  and  the  premises  were  sold  under  it  on  the  6th 
day  of  May,  1859,  and  Eoon  became  the  purchaser. 

Eoon  claimed  the  surplus  moneys  as  having  title  to  the 
premises  at  and  previous  to  the  time  of  the  moitgage  sale, 
under  a  sheriff's  deed  executed  to  him  on  the  Idth  day  of 
September,  1858,  as  the  purchaser  at  a  sheriff's  sale,  made 
to  him  on  the  18th  day  of  June,  1857,  Upon  a  judgment 
by  confession,  given  on  the  29th  day  of  December,  1854, 
by  Bobert  Gilmore,  the  then  owner  of  the  premises,  to 
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John  Van  Wagner.  The  lien,  therefore,  under  which  Koon 
claims  title  to  the  surplus  moneys  dates  back  to  the  29th 
day  of  December,  1854. 

Southard  claimed  the  surplus  moneys  as  a  mortgagee  of 
the  same  premises  under  a  mortgage  from  Robert  Gilmore 
to  him,  executed  on  the  29th  day  of  Ma}'-,  1855;  also,  as  a 
purchaser  of  the  same  premises  on  the  21st  day  of  Octo- 
ber, 1856,  upon  a  mortgage  foreclosure  thereof,  under  a 
mortgage  executed  by  Gilmore  to  George  W.  Piatt  on  the 
4th  day  of  May,  1855.  On  this  sale  certain  surplus  moneys 
arose,  a  portion  of  which  was  paid  to  Southard  as  a  subse- 
quent moi*tgagee,  but  not  enough  to  extinguish  his  claim  as 
such.  The  lien,  therefore,  under  which  Southard  and  his 
executors  claim  title  to  the  surplus  moneys  dates  back  to 
the  4th#day  of  May,  1855 — ^the  date  of  the  Piatt  mortgage. 

This,  it  will  be  seen,  is  some  four  months  subsequent  to 
the  lien  of  the  Van  Wagner  judgment  under  which  Koon 
claims;  and,  if  there  were  no  other  circumstances  in  the 
case,  would  show  a  manifest  priority  of  title  on  the  part 
of  Koon  to  the  fund  in  controversy.  This  apparent  priority 
is  attempted  to  be  overthrown  by  Southard  in  several  ways. 

1.  It  is  contended  that  the  Van  Wagner  judgment  is 
invalid  as  against  subsequent  encumbrances  on  the  pro- 
perty, by  reason  of  a  radically  defective  statement  in  the 
confession  of  judgment. 

2.  It  is  contended  that  Van  Wagner  and  Koon  are 
estopped  from  setting  up  any  title  to  the  surplus  moneys 
by  having  been  made  parties  to  the  foreclosure  of  the  Piatt 
mortgage  under  an  allegation  in  the  complaint  which  charged 
them  as  having  or  claiming  an  interest  in  the  premises  sub- 
sequent to  that  of  the  moi*tgage,  making  no  defence  to  such 
foreclosure,  and  allowing  judgment  to  be  taken  against 
them  by  default,  and  the  surplus  moneys  to  be  distributed 
to  other  claimants;  which  is  claimed  to  be  equivalent  to  an 
admission  by  them  upon  the  record  that  ihey  had  no  lien 
upon  said  premises  older  or  superior  to  that  of  the  Piatt 
mortgage. 
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3.  It  IB  contended  that  Eoon's  assignor,  Van  Wagner, 
(and  consequently  Eoon),  is  further  estopped  from  making 
such  claim  by  Van  Wagner's  standing  by  at  the  sale  under 
the  Piatt  mortgage,  and  suffering  the  property  to  be  sold 
at  public  auction  and  Southard  to  become  the  purchaser 
under  a  public  announcement  by  the  sheriff  that  there  were 
no  other  liens  upon  the  premises  than  those  there  stated 
(among  which  that  of  the  Van  Wagner  judgment  was  not 
included.) 

4.  It  is  contended  that  Van  Wagner — ^and  if  he,  then 
Eoon  also — ^is  precluded  from  making  any  claim  to  the 
surplus  moneys,  by  reason  of  releasing  from  the  operation 
of  his  judgment  certain  other  premises  situated  on  the 
Ninth  avenue,  which  were  bound  thereby;  also  belonging 
to  Gilmore,  and  sold  under  certain  mortgages  thereon,  the 
surplus  moneys  upon  which  were  properly  applicable  to 
the  payment  of  this  judgment;  and,  if  applied  thereto, 
would  have  left  this  fund  arising  from  the  sale  of  the 
Eighth,  avenue  premises  wholly  applicable  to  Southard's 
claim. 

5.  It  is  contended  that  the  Van  Wagner  judgment  was 
paid  and  satisfied,  and  therefore  not  entitled  to  participate 
in  the  distribution  of  the  surplus  moneys.  This  last  pro- 
position it  is  unnecessary  to  discuss,  as  the  referee  who  heard 
this  cause  has  decided  the  question  of  fact  arising  thereon 
against  Southard,  upon  suflfcient  evidence  to  justify  his 
conclusion. 

1.  The  Van  Wagner  judgment  was  not  void.  In  con- 
formity with  repeated  decisions  of  this  court,  it  must  be 
held  that  the  specifications  in  the  statement  on  which  the 
judgment  was  founded  were  sufficiently  minute,  unless  it 
be  that  relating  to  cash  lent,  and  in  regard  to  that,  the 
statement  is  in  substance  that  Gilmore  was  indebted  to 
Van  Wagner  for  cash  lent  at  different  times  between  the 
Ist  of  May,  1854,  and  the  29th  of  December,  1854,  to  the 
amount,  in  the  aggregate,  of  |175.  I  am  inalined  to  think 
this  also  can  be  supported  within  the  spirit  of  the  decisions 
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above  referred  to.  If  not,  it  can  not  have  the  effect  of 
destroying  tbe  whole  judgment;  at  most  it  can  be  invali- 
dated only  to  the  extent  of  $175. 

2.  It  is  possible  that  as  against  the  mortgage  of  Piatt 
on  the  Eighth  avenue  property,  and  in  the  suit  for  the 
foreclosure  of  that  mortgage,  and  as  to  the  surplus  moneys, 
thence  arising,  Van  Wagner  (and  Eoon  as  his  assignee), 
would  be  estopped  by  the  proceedings  in  that  suit  from 
asserting  any  title  to  the  surplus  moneys,  as  against  Piatt 
or  Southard.  But  I  do  Qot  think  this  fact,  however  admis- 
sible in  evidence,  would  be  an  absoulute  estoppel  as 
between  Eoon  and  Southard  in  another  action^  by  Frost, 
for  the  foreclosure  of  a  distinct  and  prior  mortgage  to 
Quackenbush,  preventing  him  from  asserting  a  legal  prior- 
ity to  the  surplus  moneys  to  whioh  he  was  apparently 
entitled.  The  parties  to  the  record  were  not  the  same, 
nor  the  subject  of  controversy  identical.  As  an  estoppel 
by  record,  therefore,  it  fails;  and  as  an  estoppel  in  pais  it 
IB  not  conclusive,  because  there  was  no  act  done  or  omitted 
by  Van  Wagner  which  was  intended  to  operate  upon  or 
did  operate  upon  Southard;  nor  was  Southard  thereby 
induced  to  make  any  purchase  or  forego  any  rights  which 
he  would  otherwise  have  insisted  on;  nor  would  the 
latter  be  legally  prejudiced  by  having  the  truth  now 
enforced. 

3.  The  same  remarks  apply  to  the  estoppel  supposed  to 
arise  from  Van  Wagner's  silence  at  the  sale  of  the  Eighth 
avenue  property  under  Piatt's  mortgage.  Southard  lost 
no  rights  upon  that  occasion  by  the  silence  of  Van  Wag- 
ner, which  he  would  now  be  prevented  from  enforcing,  if 
Van  Wagner's  judgment  were  permitted  to  be  collected; 
and  besides,  Southard  was  fully  apprised  of  Van  Wagner's 
legal  rights,  and  that  they  would  be  insisted  on,  before  he 
completed  his  purchase. 

I  am,  therefore,  of  opinion  that  Eoon  is  not  estopped  hy. 
any  proceedings  or  conduct  of  his  assignor.  Van  Wagner, 
from  asserting  his  claim  to  these  surplus  moneys. 
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4.  The  onlj  serious  qaestion  arises  upon  the  legal  effect 
of  the  release  by  Van  Wagner  of  the  Kinth  avenue  pre- 
mises from  the  operation  of  his  judgment.  There  is  some 
reason  for  saying,  with  the  referee,  that  if  improperly 
released,  it  should  not  prejudice  Eoon  beyotad  the  propor- 
tional part  of  the  judgment  which  those  premises,  in  con- 
nection with  Gilmore's  other  real  estate  ought  to  pay. 
But  independent  of  that  consideration,  I  am  disposed  to 
concur  in  the  view  taken  of  the  case  by  the  supreme  court, 
to  wit:  that  Southard  has  been  guilty  of  so  mvich  letches  in 
the  assertion  of  his  rights  that  he  ought  not  to  be  permit- 
ted to  enforce  them  against  these  surplus  moneys.  If  he 
is  entitled  to  these  surplus  moneys,  it  is  upon  the  ground 
that  the  Van  Wagner  judgment  is  not  a  yalid  lien  against 
the  lands.  If  this  were  so,  then  those  lands  would  not 
have  been  liable  to  be  sold  upon  the  execution  issued  on 
the  Van  Wagner  judgment,  and  Southard,  as  a  party  inte- 
rested in  those  lands,  should  have  prevented  such  sale  by 
injunction.  But  he  neither  interfered  to  prevent  such  sale, 
nor  the  consummation  of  the  title  by  deed,  nor  the  delir- 
ery  of  possession  thereunder  to  the  purchaser.  It  is  well 
suggested  in  the  court  below  that  after  such  practical  sub-' 
mission  to  the  claim  of  Eoon,  Southard  would  not  have 
been  in  a  situation  to  maintain  an  action  of  ejectment,  nor 
to  seek  equitable  relief  against  him.  Koon  has  been  per- 
mitted, by  the  tacit  acquiescence  of  Southard  to  pay  his 
purchase  money  for  the  premises,  and  to  consummate  his 
title  without  objection  or  protest;  and  it  is  now  too  late 
to  reinstate  Koon  in  his.  original  condition,  and  would  be, 
I  think,  giving  practical  encouragement  to  excessive  negli- 
gence and  indirect  injustice  and  fraud,  to  interfere  in  this 
stage  of  the  proceedings  to  correct  an  imputed  error  or 
mistake  growing  out  of  a  probable  misapprehension  of  a 
rule  of  law. 

I  am  in  favor  of  affirming  the  order  of  the  supreme 
court,  with  the  costs  of  appeal.* 
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Davdbs,  J.  (After  stating  the  facts.)  Five  objections 
are  mainly  urged  by  the  counsel  for  the  appellants,  to  the 
right  of  Koon  to  the  surplus  moneys  in  this  case. 

1.  That  the  judgment  confessed  by  Gilmore  to  Van 
Wagner  is  void,  on  the  ground  that  the  statement  upon 
-which  it  is  entered,  was  not  in  conformity  with  the  code. 

2.  That  previous  to  the  sale  in  June,  1857,  by  the  sheriff, 
on  the  execution  issued  upon  the  judgment  in  favor  of  Van 
Wagner,  that  judgment  had  been  paid  and  satisfied. 

3.  That  the  lien  of  the  judgment  had  been  extinguished 
by  the  judgment  of  foreclosure  and  sale  in  the  action 
commenced  by  Piatt,  to  foreclose  his  $700  mortgage  upon 
the  Eighth  avenue  property,  to  which  action  Van  Wagner 
had  been  made  a  party  defeudant. 

4.  That  it  was  the  duty  of  Van  Wagner  to  have  collected 
the  amount  of -his  judgment  out  of  the  Ninth  avenue  pro- 
perty; and  that  having  released  the  same,  he  is  now  precluded 
from  a  resort  to  the  Eighth  avenue  property  for  that  purpose, 

5.  That  Van  Wagner,  and  those  claiming  under  him,  are 
estopped  from  enforcing  this  judgment  against  the  Eighth 
avenue  property,  on  the  ground  that  at  the  time  of  the  sale 
under  the  Piatt  mortgage  and  the  purchase  of  the  premises 
by  Southard,  it  was  announced  that  there  were  no  other  liens 
upon  the  premises  than  the  tw6  mortgages  to  Myer  and 
Quackenbush,  and  that  Van  Wagner  did  not  then  assert  the 
lien  and  validity  of  his  judgment,  as  he  was  bound  to  do. 
These  objections  will  be  considered  in  the  order  stated. 

1.  The  defectiveness  of  the  statement  contained  in  the 
judgment.  It  authorizes  a  judgment  to  be  entered  for  the 
sum  of  $1,475,  for  a  debt  justly  due  to  the  plaintiff  arising 
upon  the  following  facts: 

**  Dec.  1st,  1852.  Money  was  lent  by  the  plaintiff 
to-  the  defendant  to  aid  in  purchasing  a  lot  in 
Forty-seventh  street,  to  the  amount  of $200  00 

**  Aug.. 1st,  1853.  A  balance  was  due  to  plaintiff 
by  defendant  on  the  purchase  of  Eighth  avenue 
lot  to - 800  00 
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**  May  Ist,  1854.  Money  was  lent  by  the  plaintiff 
to  defendant  to  aid  in  purch'osing  lots  on  Ninth 
avenue  to $300  00 

«*May,  Ist,  1854.  And  cash  was  lent  by  the 
plaintiff  to  the  defendant  at  different  times 
sinceaboveto '. 175  00 


11,475  00 


Which  sum  of  one  thousand  four  hundred  and  seventy-five 
dollars  is  now  due  by  the  defendant  to  the  phiintiff,  the 
interest  on  said  sum  having  been  paid  till  the  date  hereof. 
"  Dated  New  York,  29th  December,  1854. 

"  (Signed.)  Bobert  Gilmobe." 

And  which  statement  is  duly  verified  by  his  oath, 
mc 

If  this  statement  does  not  conform  to  the  requirements 
of  section  383  of  the  code,  it  is  difScult  to  perceive  how 
one  can  be  drawn  which  would.  The  code  requires  the 
statement  to  be. verified,  and  to  contain  1st.  The  amount 
for  which  the  judgment  may  be  entered,  and  an  authority 
to  enter  judgment  therefor. 

2.  If  it  be  for  money  due,  it  must  state  concisely  the 
facts  out  of  which  it  arose,  and  must  show  that  the  sum 
confessed  therefor,  is  justly  due.  It  is  incontrovertible 
that  all  the  matters  required  by  the  first  subdivision  of 
this  section  are  contained  in  this  statement.  It  states  the 
amount  for  which  the  judgment  may  be  entered,  and 
authorizes  it«  entry.  The  judgment  being  for  money 
due,  it  also  states  concisely  the  facts  out  of  which  it,  that 
is  the  indebtedness  of  the  defendant  to  the  plaintiff,  arose. 
And  the  statement  must  show  that  the  sum  for  which  the 
judgment  is  confessed,  is  justly  due.  These  facts  are  here 
given  in  great  detail,  and  assuming,  as  we  must,  that  they 
are  truly  stated,  they  show  conclusively  that  the  defend- 
ant, on  the  day  he  authorized  the  entry  of  this  judgment, 
was  justly  indebted  to  the  plaintiff  in  the  sum  named 
therein.  The  dates  of  the  separate  indebtedness,  and  I  ho 
cause  thereof  are  specifically  stated^  and  could  not  well  have 
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John  Van  Wagner.  The  lien,  therefore,  under  which  Eoon 
claims  title  to  the  surplus  moneys  dates  back  to  the  29th 
day  of  December,  1854. 

Southard  claimed  the  surplus  moneys  as  a  mortgagee  of 
the  same  premises  under  a  mortgage  from  Robert  Gilmore 
to  him,  executed  on  the  29th  day  of  May,  1865;  also,  as  a 
purchaser  of  the  same  premises  on  the  21st  day  of  Octo- 
ber, 1856,  upon  a  mortgage  foreclosure  thereof,  under  a 
mortgage  executed  by  Gilmore  to  George  W.  Piatt  on  the 
4th  day  of  May,  1855.  On  this  sale  certain  surplus  moneys 
arose,  a  portion  of  which  was  paid  to  Southard  as  a  subse- 
quent mortgagee,  but  not  enough  to  extinguish  his  claim  as 
such.  The  lien,  therefore,  under  which  Southard  and  his 
executors  claim  title  to  the  surplus  moneys  dates  back  to 
the  4th|day  of  May,  1855 — ^the  date  of  the  Piatt  mortgage. 

This,  it  will  be  seen,  is  some  four  months  subsequent  to 
the  lien  of  the  Van  Wagner  judgment  under  which  Koon 
claims;  and,  if  there  were  no  other  circumstances  in  the 
case,  would  show  a  manifest  priority  of  title  on  the  part 
of  Koon  to  the  fund  in  controversy.  This  apparent  priority 
is  attempted  to  be  overthrown  by  Southard  in  several  ways. 

1.  It  is  contended  that  the  Van  Wagner  judgment  is 
invalid  as  against  subsequent  encumbrances  on  the  pro- 
perty, by  reason  of  a  radically  defective  statement  in  the 
confession  of  judgment. 

2.  It  is  contended  that  Van  Wagner  and  Eoon  are 
estopped  from  setting  up  any  title  to  the  surplus  moneys 
by  having  been  made  parties  to  the  foreclosure  of  the  Piatt 
mortgage  under  an  allegation  in  the  complaint  which  charged 

,  them  as  having  or  claiming  an  interest  in  the  premises  sub- 
sequent to  that  of  the  mortgage,  making  no  defence  to  such 
foreclosure,  and  allowing  judgment  to  be  taken  against 
them  by  default,  and  the  surplus  moneys  to  be  distributed 
to  other  claimants;  which  is  claimed  to  be  equivalent  to  an 
admission  by  them  upon  the  record  that  ihey  had  no  lien 
upon  said  premises  older  or  superior  to  that  of  the  Piatt 
mortgage. 
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3.  It  IB  contended  that  Eoon's  assignor,  Van  Wagner, 
(and  consequently  Eoon),  is  further  estopped  from  making 
such  claim  by  Van  Wagner's  standing  by  at  the  sale  under 
the  Piatt  mortgage,  and  suffering  the  property  to  be  sold 
at  public  auction  and  Southard  to  become  the  purchaser 
under  a  public  announcement  by  the  sheriff  that  there  were 
no  other  liens  upon  the  premises  than  those  there  stated 
(among  which  that  of  the  Van  Wagner  judgment  was  not 
included.) 

4.  It  is  contended  that  Van  Wagner — and  if  he,  then 
Eoon  also — ^is  precluded  from  making  any  claim  to  the 
surplus  moneys,  by  reason  of  releasing  from  the  operation 
of  his  judgment  certain  other  premises  situated  on  the 
Ninth  avenue,  which  were  bound  thereby;  also  belonging 
to  Gilmore,  and  sold  under  certain  mortgages  thereon,  the 
surplus  moneys  upon  which  were  properly  applicable  to 
the  payment  of  this  judgment;  and,  if  applied  thereto, 
would  have  left  this  fund  arising  from  the  sale  of  the 
Eighth,  avenue  premises  wholly  applicable  to  Southard's 
claim. 

5.  It  is  contended  that  the  Van  Wagner  judgment  was 
paid  and  satisfied,  and  therefore  not  entitled  to  participate 
in  the  distribution  of  the  surplus  moneys.  This  last  pro- 
position it  is  unnecessary  to  discuss,  as  the  referee  who  heard 
this  cause  has  decided  the  question  of  fact  arising  thereon 
against  Southard,  upon  sufficient  evidence  to  justify  his 
conclusion. 

1.  The  Van  Wagner  judgment  was  not  void.  In  con- 
formity with  repeated  decisions  of  this  court,  it  must  be 
held  that  the  specifications  in  the  statement  on  which  the 
judgment  was  founded  were  sufficiently  minute,  unless  it 
be  that  relating  to  cash  lent,  and  in  regard  to  that,  the 
statement  is  in  substance  that  Gilmore  was  indebted  to 
Van  Wagner  for  cash  lent  at  different  times  between  the 
1st  of  May,  1854,  and  the  29th  of  December,  1854,  to  the 
amount,  in  the  aggregate,  of  |175.  I  am  iualined  to  think 
this  also  can  be  supported  within  the  spirit  of  the  decisions 
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that  the  lien  of  the  judgment  had  been  extinguished 
because  the  amount  of  it  had  been  included  in  the  mort- 
gage. If  the  mortgage  had  been  paid  or  satisfied  by  the 
act  "of  the  mortgagee,  there  would  have  been  force  in  this 
suggestion,  but  as  it  was  extinguished  by  means  of  this 
foreclosure  and  sale,  without  the  pretence  of  payment  of 
any  part  thereof,  the  judgment  remained  wholly  unaf- 
fected, by  reason  of  the  taking  of  the  mortgage.  Van 
Wagner  was  only  made  a  party  to  the  foreclosure  under 
which  Southard's  purchase  was  made,  as  having  an  interest 
subsequent,  and  which  subsequent  lien  he  only  had  by  vir- 
tue of  his  mortgage  subsequent  to  the  mortgage,  and  the 
decree  or  judgment  in  that  action  did  not  affect  his  right 
to  enforce  his  judgment,  which  was  a  prior  lien  to  the 
foreclosed  mortgages.  {Lewis  v.  Smithy  11  Barb.  156; 
Id.  5  Seld.  502;  Bank  of  Orleans  v.  Flagg,  3  Barb.  Ch.  R 
818;  Story  Eq.  PI.  §  259;  JEUiott  v.  Pell,  V  Paige,  263; 
Eolcomb  V.  Holcomb,  2  Barb.  20.) 

Lewis  V.  Smith  was  an  action  of  ejectment  to  recover 
dower.  The  defendants  set  up  in  bar  to  the  action  a  decree 
in  a  foreclosure  suit,  and  a  sale  pursuant  thereto — the 
defendants  claiming  and  holding  title  from  the  purchaser 
at  that  sale.  The  mortgage  was  executed  by  the  husband 
of  Mrs.  Lewis,  she  not  joining  therein,  and  she  was  made 
a  party  defendant,  and  was  duly  served  with  process  to 
appear  and  answer,  and  also  with  a  notice  that  no  personal 
claim  was  made  against  her.  It  was  alleged  in  the  bill 
thfljt  the  defendants  therein  named  had,  or  claimed  to  have, 
''some  interest  in  the  mortgaged  premises  as  subsequent 
purchasers  or  incumbrancers,  or  otherwise,"  and  the  prayer 
was  that  all  the  defendants  might  be  foreclosed  of  all  equity 
of  redemption  and  claim  of,  in,  and  to  the  said  premises. 
The  judge,  at  the  circuit,  held  the  foreclosure  suit  was  con- 
clusive against  the  plaintiff,  and  that  the  defendant  was 
entitled  to  judgment.  The  supreme  court  reversed  the 
judgment — holding  that  she  was  not  called  upon  by  the 
allegations  of  the  complaint  to  answer  as  to  her  claim  of 
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dower  in  the  mortgaged  premises;  that  such  right  was  sup^ 
rior,  and  prior  to  the  lien  created  by  the  mortgage;  and 
that  the  allegations  of  the  complaint  pointed  only  to  liens 
or  claims  subsequent  to  that  created  by  the  plaintiff's  mort- 
gage; that  she  was  justified  in  the  belief  that  these  inte- 
rests of  hers  were  not  designed  by  the  complainants  to  be 
brought  into  litigation  in  that  suit.  Lewis  v.  Smith  was 
brought  to  this  court,  and  the  judgment  of  the  supreme 
court  affirmed.  (5  Selden,  502.)  In  Coming  v.  Smith  (2 
Seld.  82),  it  was  held  by  this  court  that  where  one  claims  ad- 
versely to  the  title  of  the  mortgaged  property,  and  prior  to 
the  mortgage,  he  cannot  be  made  a  party  defendant  in  a  bill 
to  foreclose  a  mortgage  for  the  purpose  of  trying  the  valid- 
ity of  such  adverse  claim,  and  the  decree  made  disposing 
of  such  claim  will  be  held  erroneous,  and  will  be  reversed, 
though  made  after  a  hearing  upon  pleadings  and  proofs. 

In  the  case  of  The  Bank  of  Orleans  v.  Flagg  (3  Barb. 
Ch.  Bep.  318),  the  Chancellor  said:  <'  The  bill  in  this  case 
was  not  properly  framed.  To  enable  the  plaintiff  to  liti- 
gate that  question  (that  was  priority  over  a  lien  or  claim 
superior  to  that  of  the  mortgage),  instead  of  alleging 
falsely,  that  he  had  or  claimed  an  interest  in  the  premises 
which  had  accrued  subsequent  to  this  mortgage,  the  bill 
should  have  stated  that  he  claimed  an  interest  under  a 
contract,  or  a  pretended  contract  to  purchase  prior  to  the 
mortgage," 

In  the  present  case.  Van  Wagner  was  the  owner  and 
holder  of  two  liens  upon  the  mortgaged  premises,  one  prior 
to  the  mortgage  sought  to  be  foreclosed,  and  the  other  sub- 
sequent. He  was  made  a  party  defendant  under  the  alle- 
gation that  he  claimed  an  interest  in  the  mortgaged  premises, 
arising  subsequently  to  that  created  by  the  mortgage.  He 
had  only  to  answer,  that  allegation,  and  by  confessing  the 
complaint,  he  was  only  concluded,  as  to  such  subsequent 
lien.  The  complaint  property  took  no  notice  of  the  prior 
lien,  and  it  was  therefore  unaffected  by  any  allegation  in 
it,  or  by  anything  done  in  the  action.    It  is  a  well  settled 


446  Frost  v,  Kooif .  [Ct.  of  Ap. 

Opinion  of  Dayibs,  J. 

rale  in  equity  pleading,  that  no  facts  are  in  issue,  unless 
charged  in  the  bill;  nor  can  relief  be  granted  for  matters 
not  chargeable,  for  the  court  pronounces  its  decree,  eeam^ 
dum  allegata  et  probata.     (Story?s  Eq.  PI.  ^  269.) 

In  Elliott  Y.  Pell  {I  Paige,  263),  the  chancellor  said: 
''  The  decree  made  upon  the  bill  and  answer  must  be  taken 
with  reference  to  the  matters  then  in  litigation  before  the 
court,  and  cannot  be  construed  to  affect  the  rights  of  any 
of  the  parties  to  the  lands  which  were  not  the  subject  mat- 
ter of  litigation  in  that  suit."  In  Eagle  Fire  Company  v. 
Xteni  (6  Paige,  635),  the  chancellor  declares  the  rule 
emphatically  to  be,  that,  so  far  as  mere  legal  rights  are 
concerned,  upon  a  bill  of  foreclosure,  the  only  proper  par- 
ties to  the  suit  are  the  mortgagor  and  mortgagee,  and  those 
who  have  acquired  rights  or  interests  under  them  subse- 
quent to  tile  mortgage.  And  the  mortgagee  has  no  right 
to  make  one  who  claims  adversely  to  the  title  of  the  mort- 
gagor, and  prior  to  the  moi'tgage,  a  party  defendant  ibr 
the  purpose  of  trying  the  validity  of  his  adverae  claim  of 
title  in  this  case.  And  he  says,  the  case  is  analogous  in 
principle  to  making  one  who  claims  adversely  to  the  vendor 
a  party  to  a  bill  filed  by  the  vendee  for  the  specific  per^ 
formance  of  the  contract  of  sale.  In  which  case  it  has 
been  held  that  such  adverse  claimant  cannot  be  made  a 
party  for  the  purpose  of  having  the  validity  of  his  claim 
settled  by  a  decree  of  this  court,  which  shall  thereafter  be 
binding  upon  him,  in  relation  to  his  claim  of  title.  {Lange 
V.  Jones^  5  Leigh's  E.  192.)  The  precise  question  now  pre- 
sented was  adjudicated  in  Holcomb  v.  Holcomb^  (2  Barb. 
S.  C.  20.)  Perry,  the  holder  of  a  mortgage  prior  to .  that 
sought  to  be  foi'eclosed,  was  made  a  party  defendant  to  an 
ordinary  bill  to  foreclose  a  mortgage.  The  complaint  con- 
tained the  usual  allegations,  that  he  (Perry)  was  made  a 
party  defendant,  as  a  subsequent  purchaser  or  incumbrancer; 
and  it  was  sought  to  divest  him,  by  the  decree  in  the  cause, 
of  a  title  which  he  claimed  to  hold  adversely  to  the  par- 
ties to  the  mortgage,  and  which  he  acquired  under  a  lien 


June,  1864.]  Fbost  v.  Eook.    .  447 

Opinion  of  Batiks,  J. 

prior  to  the  conreyance  by  the  plaintiff  to  the  mortgagee. 
Hie  court  say:  "It  is  a  general  rale  that,  besides  the  par- 
ties to  the  mortgage,  those  only  are  proper  parties  to  a  suit 
for  its  foreclosure  who  have,  subsequent  to  the  mortgage, 
acquired  rights  or  interests  under  the  mortgagor  or  mort- 
gagee. The  plaintiff  may  also  make  prior  incumbrancers 
parties  to  the  bill,  for  the  purpose  of  having  the  amount  of 
such  incumbrances  liquidated  and  paid  out  of  the  proceeds 
of  the  sale;  or  he  may,  at  his  option,  have  the  premises 
sold  subject  to  such  prior  incumbrances.  The  object  of 
the  bill  is  to  vest  in  the  purchaser,  under  the  sale  made  by 
virtue  of  the  decree  of  foreclosure,  the  same  title  which 
the  mortgagor  had  at  the  time  of  the  execution  of  the  mort- 
gage. •  •  *  .  In  this  case,  if,  instead  of  making  Perry  a 
defendant,  under  the  general  allegation  that  he  claimed 
an  interest  in  the  premises  ^  as  subsequent  purchaser,  incum- 
brancer or  otherwise,'  the  facts  upon  which  the  plaintiff 
relies  to  defeat  the  title  of  the  defendant  Perry  had  been 
alleged  in  the  bill,  he  might  have  demurred  to  the  bill  upon 
the  ground  that  the  plaintiff  had  no  right  to  bring  him  into 
court  upon  this  bill  of  foreclosure,  to  try  the  validity  of  his 
title  to  the  mortgaged  premises." 

In  the  case  at  bar,  the  plaintiff  in  Piatt's  foreclosure  suit 
did  not  make  Van  Wagner  a  party  as  a  prior  incumbrancer, 
admitting  the  validity  of  the  prior  lien,  and  seeking  only 
to  have  ascertained  its  amount,  to  the  end  that  it  might  be 
paid  and  discharged  out  of  the  procjeeds  of  the  sale  of  the 
mortgaged  pr^mis^s,  but  he  only  sought  to  have  fore- 
closed liens  subseqlient  to  that  created  by  his  mortgage. 
Under  a  decree  made  where  the  complaint  contained 
allegations  similar  to  those  in  the  present  case,  prior  liens 
or  incumbrances  are  wholly  unaffected,  and  it  presents 
no  bar  or  impediment  to  a  party  to  such  decree,  from 
enforcing  such  prior  lien  or  incumbrance.  Such  is  the  view 
taken  by  the  legislature,  when  declaring  the  effect  of  a 
foreclosure  in  chancery,  when  it  is  declared  that  the  deed 
to  be  executed  by  the  master,  *'  shall  vest  in  the  pur^ 


448  Frost  v.  Eooir.  [Ct.  of  Ap. 

Opinion  of  Datibs,  J. 

chaser  the  same  estate  {and  no  other  or  greater)  that  would 
have  vested  in  the  mortgagee  if  the  equity  of  redemption- 
bad  been  foreclosed,  and  such  deeds  shall  be  as  valid  as  if 
the  same  were  executed  by  the  mortgagor  and  mortgagee, 
and  shall  be  an  entire  dar  against  each  of  them,  and  against 
all  parties  to  the  emt^  in  which  such  sale  was  made,  and 
against  their  heirs  respectively,  and  all  claiming  under  such 
heirs.V  (2  R  S.  192,  §  158.)  This  court  said,  in  Lems  v. 
Smith  {8uprd)j  in  reference  to  this  section  of  the  revised 
statutes,  that,  taking  all  the  exprcssigns  together,  it  is 
obvious  that  the  "  entire  bar,"  which  is  spoken  of,  refers 
to  rights  and  interests  in  the  equity  of  redemption,  and 
does  not  embrace  intei'ests  which  are  paramount  to  the  title 
ot  both  mortgagor  and  mortgagee,  Su<ih  interest  would 
be  other  and  greater  than  would  have  vested  in  the  mort- 
gagee, if  the  equity  of  redemption  had  been  foreclosed. 

There  is  nothing  in  conflict  with  this  doctrine  in  the  case 
of  Drury  v.  Clark  (16  How.  Pr.  Rep.  424);  and  that  case 
is  in  harmony  with  it.  In  alluding  to  the  points  contended 
for  by  the  defendant  in  that  case,"  Judge  Emott  observes 
that  if  they  are  maintained,  the  plaintiff  will  be  compelled 
to  state  a  variety  of  issues  to  different  defendants;  issues' 
in  which  he  has  no  interest,  and  to  await  their  determination 
among  the  defendants,  whom  he  is  bound  to  make  parties. 
This  should  not  be  permitted,  if  possible,  and  is  not,  I 
think,  required.  The  complaint  before  us  states  that  these 
various  defendants  nave  or  claim  eadh  some  interest  in  or 
lien  upon  the  mortgaged  premises;  but,  in  every  case,  such 
lien  or  interest  is  subsequent  and  subject  to  the  plaintiff's 
mortgage.  He  states  sufficiently  all  that  is  necessary  for 
the  plaintiff's  pm'pose.  The  fact  that  these  defendants 
have  or  claim  some  interest  in  the  lands  mortgaged, 
makes  them  proper  parties  to  the  foreclosure;  and  the  fact 
that  these  interests  are  subsequent  to  the  plaintiff's  lien, 
renders  it  unimportant  to  him,  or  to  the  purposes  of  his 
suit,  so  long  as  that  is  confined  to  the  foreclosure  and  sale 
under  his  mortgage,  what  the  particular  rights  of  these 


I 


June,  1864.]  Frost  v.  Eoon.  449 

Opinion  of  Datus,  J. 

» 

defendants  are.  They  are  only  interested  in  the  eventual 
surplus,  if  any,  and  their  respective  interests  are  material 
only  among  themselves,  and  not  to  him.  All  that  the 
plaintiff  asks,  is  a  foreclosure  of  his  mortgage  against  their 
estates  or  interests;  and  it  is  sufficient  for  that  purpose, 
and  to  justify  making  them  parties,  that  they  havie  or  claim 
some  interest,  or  estates  in  the  premises;  but  these,  what- 
ever they  are,  are  subject  to  his  mortgage.  Any  detail  of 
their  titles,  or  the  extent  and  relative  priority  of  their  inte- 
rests, would  be  superfluous  if  the  suit  is  confined  to  the 
first  mortgage,  and  the  judgment  proceeds  no  further. 

It  must  be  deemed,  therefore,  to  be  well  settled,  upon 
principle  and  authority,  that  the  decree  or  judgment  in  the 
Piatt  foreclosure  suit,  in  no  sense,  affected  or  impaired 
the  validity  of  Van  Wagner's  judgment,  or  the  lien  cre- 
ated by  it,  and  presented  no  obstacle  to  the  subsequent 
sale  of  the  premises  covered  by  that  mortgage,  under  the 
execution  issued  upon  that  judgment 

It  is  also  insisted  that  it  was  the  duty  of  Van  Wagner 
to  collect  the  amount  of  his  judgment  out  of  the  Ninth 
avenue  property;  and  that  having  released  that  property 
from  the  lien  of  his  judgment,  he  was  precluded  from 
resorting  to  the  Eighth  avenue  property  for  that  purpose. 
The  general  rule  undoubtedly  is,  that  when  a  party  holds 
a  lien  upon  several  parcels  of  property,  and  seeks  to  enforce 
it,  equity  Will  compel  him  to  resort  to  the  property,  in  the 
inverse  order  of  its  alienation,  when  the  same  may  have 
been  in  the  meantime  alienated.  And  if  the  holder  of  such 
lien  has  notice  of  the  rights  or  equities  of  others,  or  releases 
from  the  operation  of  his  lien,  property  primarily  liable  for 
it  and  adequate  for  its  discharge,  he  cannot  thereafter  resort 
to  that  portion  of  the  property  subject  to  his  lien,  second- 
arily liable  for  its  payment.  In  the  case  now  under  con- 
sideration. Piatt  had  purchased  property  worth  $4,400 
beyond  the  five  prior  mortgages  or  incumbrances,  except 
the  judgment;  and  Southard  had  bought  property  worth 
$2,150  beyond  the  two  prior  mortgages  or  incumbrancca 
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thereon,  except  the  judgment;  and  they  both  bought  at  the 
same  time  and  place.  Before  Southard  obtained  his  deed, 
Van  Wagner  released  to  Piatt,  who  had  become  the  pur- 
chaser of  the  Ninth  avenue  property  on  a  sale  upon  a  fore- 
closure of  hid  mortgage  thereon,  all  his  right  and  interest 
in  said  property.  The  effect  of  such  release  was  to  dis- 
charge the  Ninth  avenue  property  from  the  effect  and  lien 
of  Van  Wagner's  judgment,  and  leaving  it  to  rest  solely 
on  the  Eighth  avenue  property.  Southard,  as  the  mort- 
gagee of  that  property,  by  virtue  of  his  mortgage,  dated 
the  29th  of  May,  1855,  had  a  superior  equity  to  Piatt, 
under  his  mortgage  dated  the  13th  of  July,  1855,  on  the 
Ninth  avenue  property,  to  have  the  latter  property  first 
applied  to  the  payment  of  the  Van  Wagner  judgment. 
A  mortgagee  is  an  alienee  to  the  extent  of  his  mortgage, 
quite  as  much  as  a  grantee.  {Eellogg  v.  Rand,  11  Paige, 
59,  64.)  Southard,  therefore,  by  virtue  of  his  mortgage, 
bad  an  equity  to  insist  that  the  Ninth  avenue  property,  that 
aliened  by  Gilmore,  should  be  first  applied  to  the  payment 
of  the  Van  Wagner  judgment.  But  this  equity  terminated 
when  his  mortgage  was  discharged,  by  the  credit  to  him 
of  the  amount  thereof  in  his  purchase  of  the  Eighth  ave- 
nue property,  subject  to  the  Van  Wagner  judgment.  That 
judgment  was  a  lien  on  both  parcels,  and  to  be  paid  pro- 
portionally  by  each.  The  utmost  that  can  be  urged  is  that 
the  release  of  Van  Wagner  discharged  the  Ninth  avenue 
property  from  its  proportionate  part  of  the  amount  of  that 
judgment,  leaving  the  Eighth  avenue  property  to  respond 
to  its  proportionate  part.  It  did  not  have  the  effect,  as 
contended  for  by  the  counsel  of  the  appellants,  to  discharge 
and  satisfy  the  judgment  wholly.  A  portion  remained  due 
in  any  aspect,  and  a  sale  by  virtue  thereof  passed  a  good 
title  to  the  purchaser.  It  was  not  a  sale  under  a  paid  or 
satisfied  judgment.  Koon  being  a  bona  fide  purchaser, 
therefore,  acquired  title  to  the  premises,  and  as  such  owner 
was  entitled  to  the  surplus  moneys  arising  upon  the  sale 
of  the  premises  vq.  this  action.    He  holds  the  same  under 
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a  prior  title  to  that  of  Southard,  whose  title  was  subordi- 
nated, to  the  one  which  he  acquired. 

There  remains  to  be  considered  the  fifth  objection, 
namely:  That  Van  Wagner,  and  those  claiming  under 
him,  are  estopped  from  enforcing  this  judgment  against 
the  Eighth  avenue  property,  on  the  ground  that  at  the  time 
of  the  sale  under  the  Piatt  mortgage,  and  the  purchase  of 
^  the  premises  by  Southard,  it  was  announced  that  there 
were  no  other  liens  upon  the  premises  than  the  two  mort- 
gages to  Myer  and  Quackcnbush,  and  that  he  did  not  then 
assert  the  lien  and  validity  of  his  judgment  as  he  ought  to 
have  done.  The  facts,  as  found  by  the  referee,  bearing 
upon  this  point,  are  that  the  sale,  at  which  Southard  pur- 
chased the  Eighth  avenue  property,  was  made  in  fact  sub- 
ject to  the  two  mortgages  to  Myer  and  Quackenbush,  and 
that  no  other  liens  were  announced  at  the  sale;  that  Van 
Wagner  was  present  at  the  sale;  that  Southard  had  no 
actual  notice  of  the  Van  Wagner  judgment  when  he  bid 
on  the  foreclosure  sale,  and  paid  his  ten  per  cent,  for  the 
Eighth  avenue  property,  but  he  knew  of  it  some  months 
before  he  took  his  deed  or  paid  the  balance  of  his  bid« 
And  the  referee  found,  as  a  conclusion  of  law,  that  the 
omission  of  Van  Wagner,  at  the  sale  on  the  foreclosure,  to 
give  notice  of  his  judgment,  did  not  estop  him  now;  or 
those  claiming  under  him,  from  setting  up  the  same.  It  is 
to  be  obsei*ved  here  that  the  referee  has  not  found,  aa 
claimed,  that  it  was  announced  at  the  sale,  that  there  were 
no  other  liens  upon  the  premises  than  the  two  mortgages 
to  Myer  and  Quackenbush. 

If  Van  Wagner  had,  at  the  sale,  announced  that  his  judg- 
ment was  not  a  lien,  or  remained  silent  when  such  an 
announcement  had  been  made,  I  think  he  would  have  been 
estopped  from  afterwards  claiming  it  to  be  a  lien.  But  the 
referee  does  not  find  that  anything  was  said  at  the  sale 
about  the  lien  of  the  judgment,  and  therefore  V^  Wagner 
was  not  called  on  to  say  anything  in  relation  to  it.  But  a 
complete  answer  to  this  objection  is,  that  before  Southard 
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completed  his  purchase  he  had  full  knowledge  of  all  the 
facts.  It  appears  that  Southard,  although  he  did  not  know 
of  the  existence  of  the  Van  Wagner  judgment  when  he  bid 
at  the  foreclosure  sale  and  paid  his  ten  per  cent,  yet  he  did 
know  of  it  some  months  before  he  took  his  deed  and  paid 
the  balance  of  his  bid.  He  was  not,  therefrtre,  a  bona  fide 
purchaser,  without  notice  of  the  judgments.  If  he  had 
^ot  elected  to  take  the  property  subject  to  the  judgment, 
and  he  had  purchased  it  under  such  circumstances  as  would 
entitle  him  to^have  the  property  relieved  from  the  lien  of 
the  judgment,  the  court,  on  his  application,  would  have 
released  him  from  his  bid,  and  directed  a  return  to  him  of 
the  ten  per  cent  paid.  He  cannot  now  be  permitted  to  set 
up  that  he  did  not  know  of  the  existence  of  this  lien,  after 
having  elected  to  complete  his  purchase  with  full  knowledge 
of  it.  Upon  the  facts  found  by  the  referee,  there  is  no 
ground  for  applying  the  rule  of  estoppel  as  recognized  and 
approved  by  this  court  in  Thompson,  v.  Blancliard.  (4  N.  Y. 
Eep.  303.) 

Southard's  executors  are  not  personally  charged  with  the 
costs  of  the  proceeding  by  the  order  appealed  from,  and  on 
this  appeal  we  cannot  review  the  adjustment  of  costs.  We 
cannot  look  into  the  adjustment  to  ascertain  that  any  items 
have  been  allowed  not  authorized  by  the  code.  The  sum 
at  which  they  were  adjusted  must  necessarily  include  the 
expenses  of  the  two  references  and  hearings  before  the 
referee,  and  there  is  nothing  to  show  in  the  appeal  papers 
that  the  sum  w^as  arbitrarily  fixed.  The  judgment  directs 
that  the  costs  be  paid  by  the  appellants,  executors  of 
Thomas  Southard,  deceased;  and  this  is  a  direction  to  pay 
the  same  out  of  the  assets  of  the  deceased  in  their  hands, 
and  not  that  the  executors  should  pay  the  same  personally. 
(3  E.  S.  5th  ed.  p.  555,  §  317.) 

The  order  appealed  from  should  be  affirmed. 

Order  aifirmed. 
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GuimiNG  S.  Bedford  v.  Henrt Tebhune  andGEOSOE  B. 

Edwards. 

It  is  emential  to  an  under-letting  of  demiaed  premises  that  it  be  of  a  part  onl  j 
of  tbe  unexpired  term.  When  the  transfer  is  of  the  whole  of  a  term,  the 
person  taking  is  an  assignee,  and  not  an  under-tenant,  although  there  be 
in  form  an  under-letting. 

In  the  absence  of  any  evidence  of  the  agreement  under  which  parties  entered 
into  possession  of  demised  premises,  subsequent  to  the  lessees,  if  it  is  shown 
that  they  occupied  during  the  whole  of  the  unexpired  term  of  the  lease  the 
fair  presumption  is  that  they  entered  for  tbe  whole  of  such  unexpired  term. 
And  as  such  an  interest  is  given,  not  by  an  under-lease,  but  by  an  assign- 
ment, the  presumption  must  be  that  the  occupants  are  in  as  assignees,  and 
not  as  under-tenants. 

Where  by  the  terms  of  a  lease  it  is  made  a  ground  of  forfeiture  of  the  term 
if  the  lessees  shall  let  or  under-let  without  the  written  consent  of  the 
lessor,  and  parties  other  than  the  lessees  are  in  possession  without  such 
consent,  in  the  absence  of  any  proof  as  to  the  agreement  under  which  they 
entered,  the  presumption  (if  any  presumption  is  to  be  indulged  in),  is  that 
the  transfer  to  the  occupants  was  by  assignment,  and  not  by  under-letting. 

If  they  are  in  as  under-tenants,  they  will  not  be  liable  to  the  landlord  for 
the  rent,  either  in  an  action  on  the  lease,  or  for  use  and  occupation. 

Where  the  defendants  entered  by  consent  of  the  lessees,  had  the  lease  in 
their  hands,  and  paid  the  rent  thereon,  to  the  lessor,  for  the  benefit  of  the 
lessees,  and  occupied  for  the  whole  residue  of  the  term,  and  there  was  no 
evidence  of  a  holding  in  any  other  character;  Heldf  that  under  these  cir- 
cuoDstances  the  law  would  presume  they  were  in  as  assignees  of  the  lease; 
and  that  they  were  liable  as  such  on  the  lease,  for  the  rent. 

When  the  law  infers  an  assignment  of  a  lease  from  certain  facts  proved,  the 
inference  must  be  of  a  valid,  operative  assignment,  such  an  one  as  would 
be  sufficient  to  transfer  the  term.  And  it  is  incumbent  upon  persons 
sought  to  be  charged  with  the  rent,  as  assignees,  to  prove  either  that  there 
was  no  assignment,  or  that  it  was  one  void  in  law. 

A  lessor  cannot  recover  rent  upon  a  complaint  for  use  and  occupation,  where 
it  appears  from  the  evidence  that  there  was  a  lease  of  the  premises  to 
other  parties,  and  that  the  defendants  were  in  as  assignees  of  the  term. 

But  in  such  a  case,  the  court  may,  on  the  trial,  allow  an  amendment  of  the 
complaint  so  as  to  conform  it  to  the  proof,  and  permit  a  recovery  for  the 
rent  due  on  the  lease,  where  it  does  not  appear  that  the  defendants  have 
been  surprised. 

In  an  action  for  use  and  occupation,  a  lease  from  the  plaintiff  to  other  par- 
ties, which  had  two  years  to  run  from  the  entry  of  the  defendants,  being 
proved;  it  was  held  that  it  was  incumbent  on  the  plaintiff  to  prove  it  sur- 
rcndered,.so  that  they  were  at  liberty  to  re-let  the  premises;  and  that  if 
a  surrender  in  law  was  proved,  the  defendants  were  liable  for  the  rent. 
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In  order  to  effect  a  surrender  by  act  or  operation  of  law,  there  must  be  a 
mutual  agreement  between  the  lessor  and  the  original  lessee  that  the 
lease  shall  terminate. 

It  is  not  necessary  that  this  agreement  should  be  express.  It  may  be 
inferred  from  the  conduct  of  the  parties. 

The  occupancy  by  some  person  other  than  the  lessee  is  a  circumstance 
showing  a  surrender;  but  as  the  new  occupant  may  enter  as  the  tenant 
of  the  lessee,  or  as  his  assignee,  or  even  as  a  trespasser,  and  thus  his 
occupancy  be  consistent  with  the  continuance  of  the  first  lease,  it  is  abso- 
lutely essential  that  it  should  be  clearly  proved  that  the  original  lessee 
assented  to  the  termination  of  his  term. 

It  must  be  proved  that  the  lessor  and  lessee  mutually  agreed  to  a  surrender 
of  the  term;  and  that  proved,  the  original  tenant  is  no  longer  liable;  but 
the  new  tenant  (if  there  be  one),  is  liable. 

Where  tenants  sued  for  use  and  occupation  by  the  original  lessor.  Insist  that 
they  entered  under  the  lessees,  and  show  the  lease  in  their  hands,  and 
prove  the  payment  of  rent  by  them  on  the  original  lease  for  the  benefit  of 
the  lessees,  they  are  liable  as  assignees  of  the  term  for  the  rent  accruing 
after  their  entry. 

Tms  action  was  brought  to  recover  the  rent  of  a  store 
and  basement,  in  the  city  of  New  York,  for  a  quarter  of  a 
year,  commencing  the  Ist  of  February,  1858,  and  ending 
on  the  last  day  of  April  of  the  same  year. 

The  complaint  set  forth  the  ownership  by  the  plaintiff 
of  the  premises,  and  the  occupancy  by  the  defendants  for 
the  quarter  ending  the  Ist  of  May,  1858,  and  alleged  that 
the  use  of  said  premises  was  reasonably  worth  the  sum  of 
$450,  which  the  plaintiff  had  demanded,  but  the  defendants 
refused  to  pay. 

The  defendants,  in  their  answer,  deny  that  they  ever 
occupied  the  premises  as  tenants  of  the  plaintiff,  or  that 
they  are  indebted  to  him  in  any  sum  whatsoever.  They 
then  allege  that  the  plaintiff,  on  the  Ist  of  August,  1855, 
leased  the  said  premises  to  E.  &  A.  Ingraham  &  Co.  for  the 
term  of  two  years  and  nine  months,  from  the  1st  day  of 
August,  1855;  that  the  defendants  hired,  used  and  occu- 
pied said  premises  solely  as  tenants  of  said  E.  &  A.  Ingra- 
ham &  Co.,  and  that  the  plaintiff  had  never  recognized  the 
defendants  as  his  tenants,  or  in  any  manner  accepted  a  sur- 
render of  the  lease  to  E.  &  A.  Ingraham  &  Co. 

On  the  trial  in  the  marine  court,  the  plaintiff  proved,  by 
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his  agent,  his  ownership  of  the  premises  in  question,  and 
the  occupancy  by  the  defendants  for  the  term  charged  in 
the  complaint,  and  that  the  use  was  worth  $450. 

On  the  cross-examination  of  the  agent,  it  was  proved 
that  the  witness,  as  agent  of  the  plaintiff,  had  executed  and 
delivered  to  E.  &  A.  Ingraham  &  Co.  a  lease  of  the  premises 
in  question,  under  seal,  for  the  term  of  two  years  and  nine 
months,  from  the  1st  of  August,  1855,  at  the  yearly  rent 
of  $1,800,  payable  quarterly,  said  lessees  not  to  let  or 
underlet  without  the  written  consent  of  the  plaintiff.  The 
lessees  had  the  right  to  a  renewal  for  two  years  from 
and  after  the  expiration  of  the  said  term,  provided  they 
gave  the  plaintiff  notice  in  writing  of  their  intention  on  or 
before  the  1st  of  February  preceding  the  end  of  the  term. 

Thei^e  was  an  agreement  put  in  evidence,  signed  in  the 
name  of  the  firm,  with  a  seal  affixed,  whereby  said  E.  i 
A.  Ingraham  &  Co.  agreed  to  pay  the  rent  and  certain  pro- 
portions of  water  taxes,  and  not  to  let  or  underlet  said 
premises. 

The  defendants  put  in  evidence  eight  receipts  for  so 
many  quarters  rent  of  the  said  premises,  the  first  being 
dated  May  Ist,  1855,  in  full  for  quarter's  rent  due  at  the 
date,  and  the  last  March  2d,  1858,  being  for  quarter's  rent 
due  on  the  1st  of  February,  1858,  signed  by  the  plaintiff 
by  his  agent,  and  acknowledging  the  receipt  of  said  rent 
from  the  defendants,  on  account  of  E.  &  A.  Ingraham  &  Co. 

It  was  further  proved,  that  after  the  plaintiff  heard  of 
the  failure  of  Ingraham  &  Co.  he  and  his  agent  went  to  the 
store  and  saw  the  defendants,  who  were  then  in  possession, 
and  they  told  the  plaintiff  he  need  not  be  afraid  about  his 
rent;  that  they  intended  to  occupy  the  premises  for  the 
same  business  carried  on  by  said  Ingraham  &  Co.  The 
defendants  did  continue  to  occupy  and  pay  rent.  On  the 
Ist  May,  1858,  when  called  on  for  the  rent,  they  said  they 
had  paid  enough  for  Ingraham  &  Co.,  and  should  pay  no 
more,  as  they  (I.  A  Co.)  owed  them  largely. 

In  March,  1858,  in  a  conversation  between  the  plaintiff's 
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agent  and  the  defendants  in  reference  to  an  extension  of 
the  term,  the  defendants  claimed  they  ought  to  have  it  for 
the  additional  year,  as  they  were  among  the  plaintiff's  best 
tenants,  and  had  always  paid  punctually.  On  two  occa- 
sions during  the  defendants'  occupancy,  they  offered  the 
plaintiff's  agent  notes  for  the  rent,  but  did  not  say  whose 
notes. 

The  plaintiff's  counsel  then  put  this  question:  "  Whose 
notes  did  you  understand  them  to  offer  ?"  The  defendants' 
counsel  objected  to  the  question.  The  court  overruled  the 
objection,  and  the  witness  answered:  ^^  1  suppose  their  own 
notes"    The  defendants  gave  no  evidence. 

The  defendants'  counsel  moved  to  dismiss  the  complaint 
1.  Because  there  was  no  contract  between  the  plaintiff  and 
the  defendants.  2.  That  the  plaintiff  had  shown  nothing 
from  which  the  legal  relation  of  landlord  and  tenant  could 
be  inferred.  3.  That  any  presumption  which  might  arise 
from  the  occupation  of  the  premises  is  rebutted  by  the 
proof  of  hiring. 

The  motion  was  denied,  and  the  defendants'  counsel 
excepted.  The  defendants'  counsel  then  asked  the  court 
to  charge,  in  respect  to  the  alleged  agreement,  that  it  was 
collateral  to  the  undertaking  of  Ingraham  &  Co.  and  void. 
The  court  refused  so  to  charge;  but  did  charge,  that  if  the 
jury  believed  the  pai'ties  made  the  agreement  as  swomto 
by  the  witness,  and  entered  upon  it  at  the  time  it  was  made, 
and  carried  it  out  up  to  the  last  quarter  by  the  one  party 
paying  the  rent  every  quarter  and  occupying  the  premises, 
and  the  other  party  receiving  the  rent  each  quarter,  in 
law,  the  defendants  were  liable  for  this  rent.  But  if  they 
believed  no  such  agreement  or  understanding  was  made  or 
had,  then  the  defendants  were  not  liable.  The  defendants' 
counsel  excepted  to  this  branch  of  the  charge. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  quar- 
ter's rent.  An  appeal  was  taken  to  the  general  term  of  the 
marine  court,  and  the  judgment  was  there  affirmed.  From 
the  last>mentioned  judgment  an  appeal  was  taken  to  the 


June,  1864.]  Bedford  v.  Tkrhuns.  457 

Opinion  of  MuLLiv,  J. 

common  pleaa  of  the  city  and  county  of  New  York,  and  it 
was  there  affirmed.  The  court  of  common  pleas  having 
allowed  an  appeal  to  this  court,  an  appeal  was  taken  accord- 
ingly. 

Albert  Mathews^  for  the  appellant. 

Philip  Reynolds^  for  the  respondent. 

McLLiN,  J.  The  defendants  must  have  occupied  the  pre- 
mises in  question  either  as  sub-lessees  of  lugraham  &  Co., 
as  their  assignees  of  the  term,  or  as  the  tenants  of  the  plain- 
tiff; and  if  they  are  liable  for  the  rent  to  the  plaintiff,  in 
either  of  these  characters,  th^  judgment  appealed  from 
should  be  affirmed. 

1.  Were  the  defendants  under-tenants  of  Ingraham  &  Co.? 
No  agreement  to  underlet  is  proved;  nor  is  there  any  fact 
proved  from  which  an  underletting  could  fairly  be  inferred. 
It  was  a  ground  of  forfeiture  of  the  term  \i  Ingraham  k 
Co.  let  or  underlet  without  the  written  consent  of  the  plain- 
tiff, and  no  such  consent  is  pretended.  It  cannot  be  pre- 
sumed that  the  defendants  and  lugraham  &  Co.  designed 
to  make  a  transfer  of  the  lease  or  of  the  term,  in  a  way 
which  eo  inHarUi  forfeited  it,  if  there  was  any  other  mode 
in  which  the  defendants  could  acquire  the  possession  that 
would  not  produce  such  a  result.  If  we  are  permitted  to 
indulge  in  presumption,  then  the  presumption  upon  the 
facts  proved  would  be  that  the  transfer  to  the  defendants 
was  by  assignment  and  not  by  underletting.  The  defend- 
ants held  for  the  whole  residue  of  the  unexpired  term  of 
the  lease,  commencing  in  February,  1855.  When  the  trans- 
fer is  of  the  whole  of  a  term,  the  person  taking  is  an 
assignee  and  not  an  under-tenant,  although  there  is  in  form 
an  underletting.  It  is  essential  to  an  under-tenancy  tEat  it 
be  of  a  part  only  of  the  unexpired  term. 

In  Woodfg^ll's  Landlord  and  Tenant,  345,  it  is  said,  *'  an 
assignment,  as  contra-distinguished  from  an  under-lease, 
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signifies  a  parting  with  the  whole  term."  Again,  ^  page 
358  of  the  same  author,  it  is  said,  ^^  an  .under-lease  of  the 
whole  term  amounts  to  an  assignment."  In  Ist  Hilliard's 
Abridgment,  126,  §  55,  it  is  said,  "  the  ordinary  distinction 
between  an  assignment  and  an  under-lease  is,  that  the  former 
transfers  the  land  for  the  whole  term;  the  latter  for  only 
part  of  it." 

In  the  absence  of  any  evidence  of  the  bargain  under 
which  the  defendants  entered  into  possession,  and  it  being 
shown  that  they  occupied  the  whole  of  the  unexpired  term 
of  the  lease  to  Ingraham  &  Co.,  the  fair  presumption  is 
that  they  entered  for  the  whole  of  such  unexpired  term; 
and  as  such  interest  is  given,  not  by  an  under-lease,  but  by 
an  assignment,  the  presumption  must  be  that  the  defend- 
ants were  in  as  assignees,  and  not  as  under-tenants.  But  if 
they  were  in  as  under-tenants,  they  would  not  be  liable  to 
the  plaintiff  for  the  rent,  either  in  an  action  on  the  lease  or 
for  use  and  occupation.  (WoodfalFs  L.  and  T.  358;  1  Chit- 
ty's  PL  36;  Taylor's  L.  and  T.  448.) 

2.  Were  the  defendants  assignees  of  the  lease?  The 
defendants  were  in  possession,  having  the  lease  from  the 
plaintiff  to  Ingraham  in  their  hands,  and  they  paid  the  rent 
to  the  plaintiff  upon  that  lease,  for  the  benefit  of  Ingraham 
&  Co.  When  to  these  considerations  are  added  the  reasons 
assigned  under  the  foregoing  proposition,  why  the  defend- 
ants were  assignees  and  not  under-tenants,  the  conclasion 
would  seem  to  follow  that  the  defendants  were  assignees  of 
the  term;  they  occupied  for  the  whole  residue  of  the  term, 
and  there  is  no  evidence  of  a  holding  in  any  other  charac- 
ter. Under  these  circumstances,  the  law  presumes  the 
defendants  in  as  assignees  of  the  lease.  (4  Hill,  112;  Tay- 
lor's L.  and  T.  §  429.) 

In  Quackenboss  v.  Clarke  (12  Wend.  555),  Clarke  siled 
Quackenboss  for  rent  as  assignee  of  a  lease  given  by  him 
to  one  Washington.  The  defendant  denied  the  assignment. 
And  on  the  trial  it  was  shown  that  the  lessee  had  sold  his 
interest  to  one  Hardy,  but  did  not  execute  an  assignment 
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to  him;  that  Hardy  sold  his  interest  to  the  defendant, 
delivered  to  him  the  lease,  but  did  not  execute  an  assign- 
ment There  was  a  verdict  for  the  plaintiff,  and  the  defend- 
ant brought  error.  Savage,  Ch.  J,,  delivering  the  judgment 
of  the  court,  says:  "The  fact  of  possession  is  sufficient 
evidence  of  an  assignment  in  the  first  instance.  The  fact 
of  an  assignment  is  a  transaction  between  the  defendant 
and  the  lessee,  of  which  the  plaintiff  is  not  cognizant,  but 
the  defendant  is.  There  is  no  hardship,  therefore,  in  con- 
cluding him  by  his  possession,  unless  he  discloses  the  true 
state  of  his  title."  The  same  was  held  in  Armstrong  v. 
Wheeler  (9  Cowen,  88),  and  in  WtUiams  v.  Woodard  (2 
Wend.  487),  and  these  cases  rest  on  2  Phillip's  Ev.  150;  3 
Bos.  and  Pul.  461. 

In  2  Phil.  Ev.  150,  the  doctrine  is  stated  more  fully. 
The  learned  author  says:  "When  the  action  is  brought 
against  the  defendant  as  assignee  of  the  term;  and  the 
issue  is  on  the  assignment,  it  will  be  enough  for  the  plain- 
tiff to  give  general  evidence,  from  which  the  assignment 
may  be  inferred,  or  that  the  defendant  is  in  possession  of 
the  demised  premises,  or  has  paid  rent.  Payment  of  rent 
by  the  defendant  to  the  plaintiff,  when  the  defendant  has 
been  let  into  possession  by  the  original  lessee,  is  prima  facie 
evidence  of  the  assignment  of  the  whole  term.  •  •  • 
The  defendant  who  is  charged  as  assignee  of  a  term,  is  at 
liberty,  in  an  issue  on  the  assignment,  to  show  that  he 
holds  the  premises  as  under-tenant  to  the  lessee,  and  not 
as  assignee." 

Every  fact  was  proved  in  this  case  required  to  establish 
an  assignment  to  the  defendants  of  the  term.  And  they 
gave  no  evidence  to  rebut  or  overcome  the  prima  facte  case 
thus  made  against  them. 

Under  the  statute  of  frauds,  the  assignment  of  a  lease 
must  be  made  in  writing,  or  it  is  void.  If  there  was  in 
fact  no  assignment  in  this  ca^e,  the  defendants  could  not  be 
made  liable.  But  as  the  law  infers  an  assignment  from 
certain  facts  proved,  the  inference  must  be  of  a  valid 
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operative  assignment,  such  an  one  as  was  sufficient  to 
transfer  the  term.  It  was  incumbent  on  the  defendants  to 
prove  either  that  there  was  no  assignment,  or  that  it  was 
one  void  in  law. 

Instead  of  making  such  proof,  they  have  satisfied  them- 
selves with  the  case  as  made  by  the  plaintiff,  and  as  that 
case  fixes  their  liability,  they  should  not  complain. 

The  defendants  being  assignees,  they  were  liable,  on  the 
lease,  for  the  rent.  The  covenant  to  pay  rent  runs  with 
the  land,  and  binds  the  assignee,  even  though  he  is  not 
named  in  it  {Jacques  v.  ShoH,  20  Barb.  269;  23  Wend. 
506;  3  Den.  284;  WoodfalVs  Landlord  and  Tenant,  278.) 
It  seems  to  me,  therefore,  the  defendants  must  be  deemed 
assignees  of  the  lease,  and  liable  as  such. 

The  pleadings  are  not  framed  to  charge  the  defendants 
in  that  character.  The  complaint  claimed  to  recover  for 
use  and  occupation,  disregarding  altogether  the  lease  to 
Ingraham  &  Co.,  and  a  transfer  thereof  to  the  defendants. 
When  the  whole  evidence  was  out,  it  was  established  that 
the  plaintiff  could  not  recover  for  use  and  occupation. 
They  must  recover,  if  at  all,  upon  the  covenants  in  the 
lease.  And  the  question  now  is,  was  the  court  at  liberty, 
on  the  trial,  to  amend  the  complaint  so  as  to  conform  it  to 
the  proof;  or  was  there  such  a  failure  of  proof  as  defeated 
altogether  a  recovery. 

To  permit  a  recovery  in  this  case  is  to  carry  the  right  of 
amendment  as  far,  it  seems  to  me,  as  it  is  possible  to  carry 
it  and  not  overlook  altogether  the  great  end  and  aim  of  all 
pleading  which  is  to  inform  the  opposite  party  of  the  cause 
of  action  or  defense  which  he  is  called  upon  to  meet. 

The  courts  have  been  very  liberal  in  giving  effect  to  the 
provision  of  the  code  that  permits  variances  to  be  disre- 
garded, and  amendments  to  be  made  conforming  pleadings 
to  proofs.  In  Robinson  v.  WJieeler  (25  N.  Y.  252),  the 
complaint  charged  that  the  defendant  had  set  fire  to  and 
destroyed  a  wood  shed  on  premises  of  which  he  owned  the 
reversion.     On  the  trial  it  was  proved  that  the  building 
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was  destroyed  by  the  negligence  of  the  defendant,  and  the 
plaintiff  was  permitted  to  recover. 

In  Byxbze  v.  Wood  (24  New  York,  607),  the  plaintiff 
claimed  to  recover  for  money  obtained  from  him  by  fraud. 
The  fraud  was  not  found  by  the  referee,  yet  the  plaintiff 
was  held  entitled  to  recover. 

In  Harpending  v.  Shoemaker  (37  Barb.  270),  the  acti6n 
was  for  money  had  and  received,  Ac.  On  the  trial  the 
plaintiff  offered  to  prove  that  the  defendant  had  unlaw- 
fully token  and  converted  his  property,  sold  it,  and  received 
the  avails.  The  evidence  was  held  competent,  and  the 
plaintiff  was  permitted  to  recover. 

In  all  these  cases,  the  plaintiff  was  permitted  to  recover 
on  a  case  essentially  different  in  its  facts  from  that  stated 
in  the  complaint.  And  it  seems  to  me,  it  would  be  giving 
effect  only  to  the  principle  on  which  these  cases  were 
decided,  to  hold  that  the  plaintiff  in  this  case  was  entitled 
to  recover  the  rent  due  on  the  lease,  notwithstanding  the 
action  is  for  the  value  of  the  use  and  occupation. 

Aside  from  the  principle  on  which  sucH  a  recovery  may 
be  supported,  the  circumstances  of  the  case  justify  the 
court  in  permitting  the  plaintiff  to  take  judgment  for  the 
rent.  1st.  The  amount  claimed  and  recovered,  is  the  rent 
due  by  virtue  of  the  lease.  2d.  The  plaintiff  on  the  proof 
given  by  him  when  he  rested,  was  entitled  to  recover  for 
use  and  occupation.  And  it  was  the  defendants'  proof  of 
the  lease  that  produced  the  difficulty  in  the  case.  Even 
the  grounds  of  this  defense  are  not  set  out  in  the  plead-  • 
ings.  He  was  not  surprised.  He  held  in  his  own  hands 
the  evidence  which  defeated  an  action  for  use  and  occupa- 
tion, and  which  authorized  a  recovery  on  the  lease. 

While  I  entertain  serious  doubts  whether  the  principles 
on  which  the  right  of  recovery  in  this  case  must  rest,  will 
not  be  the  source  of  trouble  in  trials  at  the  circuit,  yet 
I  do  not  think  it  is  cariying  the  right  of  amendment  farther 
than  has  been  done  in  the  case  cited.  I  am,  therefore,  in 
favor  of  affirming  the  judgment  as  a  recoveiy  on  the 
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lease;  it  not  being  suggested  that  the  defendants  were  sur- 
prised. 

3.  Were  the  defendants  tenants  of  the  plaintiff,  and  as 
such,  liable  for  use  and  occupation?  A  lease  to  Ingraham 
&  Co.,  which  had  two  years  to  run  from  the  entry  of  the 
defendants  being  proved,  it  was  incumbent  on  the  plaintiff 
to  prove  it  surrendered,  so  that  he  was  at  liberty  to  re-let 
the  premises.  And  if  a  surrender  in  law  is  proved,  the 
defendants  are  liable  for  the  rent.    ' 

A  surrender  is  defined  to  be  the  resignation  of  a  particu- 
lar estate  for  life  or  for  yeai's  to  him  in  the  immediate  rever- 
sion or  remainder.  (Comyn's  Digest,  title  Surrender  A.) 
The  surrender  may  be  made  by  deed,  conveyance  in  writ- 
ing, or  by  act  or  operation  of  law.     (3  R.  S.  220,  §  6.) 

If  there  is  a  surrender  in  this  case,  i*  is  by  act  or  opera- 
tion of  law — there  being  no  deed  or  conveyance  in  writing 
shown  or  pretended. 

There  is  a  surrender  by  act  or  operation  of  law,  when  the 
owner  of  a  particular  estate  has  been  party  to  some  act  the 
validity  of  .which  he  is  l)y  law  afterwards  estopped  from 
disputing,  and  a  lien  created  which  would  not  be  valid,  if 
his  particular  estate  had  continued.  {Spinngatein  v.  Scher- 
merhorn^  12  J.  R.  357;  Vun  Rensselaer  v.  JPenniman,  6 
Wend.  569;  Livingston  v.  Potts,  16  J.  E.  28.) 

In  order  that  the  second  lease  may  operate  as  a  surren- 
der of  the  first,  it  is  essential  that  the  lease  be  a  valid  one. 
It  was  held  in  Schieff^lin  v.  Carpenter  (15  Wend.  400), 
that  a  parol  lease  for  more  than  a  year  to  a  third  person, 
though  he  takes  possession,  will  not  operate  as  a  sursender. 
The  same  rule  was  applied  in  Wliitneyy.  Meyers  (1  Du.  266). 

It  IS  not  necessary  that  the  second  lease  should  be  to  the 
first  lessee.  If  given  to  a  third  person  by  the  consent  of 
the  first  lessee,  it  operates  as  a  surrender. 

In  Walls  V.  Atcheson  (24  Eng.  C.  L.  228),  it  was  held  that 
a  landlord  could  not  recover  rent  of  his  tenant,  where  the 
latter  had  abandoned  the  premises  during  the  term,  and 
the  landlord  had  let  them  to  another  not  for  the  benefit  of 
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the  original  lessee.  The  acts  of  the  parties  were  treated  as 
a  rescission  of  the  agreement,  and  to  have  dispensed  with  a 
surrender.    (See  same  case  in  12  Eng.  C.  L.  565.) 

In  Nickdls  v.  Athersione  (59  Eng.  C.  L.  943),  the  plain- 
tiff had  let  the  premises  to  the  defendant  for  three  years. 
At  the  end  of  the  first  year  the  defendant  quit,  and  wrote 
a  letter  to  the  plaintiff  in  which  he  requested  him  to  let 
the  premises  to  some  other  person.  The  plaintiff  did  let 
them  to  another  for  three  years,  and  the  new  tenant  entered 
and  paid  two  quarters'  rent,  and  became  insolvent.  The 
aation  was  brought  for  the  balance  of  the  rent  due  by  vir- 
tue of  the  lease  to  the  defendant,  after  applying  the  amount 
paid  by  the  new  tenant.  The  question  was  submitted  to 
the  jury  whether  the  plaintiff  had  accepted  the  new  tenant 
in  substitution  and  discharge  of  the  defendant.  The  jury 
so  found.  The  judge  instructed  them  that  if  they  so 
found,  the  verdict  should  be  for  the  defendant.  The  plain- 
tiff had  leave  to  move  for  bberty  to  enter  a  verdict  for 
himself,  a  rule  nisi  having  been  obtained.  The  court  held, 
that  there  was  a  surrender  of  the  old  lea^e,  by  operation 
of  law. 

In  Smith  v.  Mver  (2  Barb.  180),  it  was  held  by  Hakris,. 
J.,  that  where  a  landlord  has  consented  to  a  change  of  ten- 
ancy, and  has  permitted  a  change  of  occupancy  and  received 
rent  from  the  new  tenaut  as  an  original  and  not  a  sub- 
tenant, he  cannot  afterwards  charge  the  original  tenant  for 
rent  accruing  during  the  occupation  of  the  new  tenant. 
^  1  have  referred  to  these  cases  because  they  are  the  most 
favorable  of  any  I  can  find  to  the  plaintiff,  and  yet  they 
do  not  go  fiir  enough  to  sustain  this  action  against  the 
defendants  as  holding  directly  from  the  plaintiff. 

It  will  be  seen  that  in  all  of  the  cases  a  mutual  agree- 
ment between  the  lessor  and  the  original  lessee  that  the 
lease  terminates,  must  be  shown.  It  is  not  necessary  that 
the  agreement  should  be  express;  it  may  be  inferred  fron^ 
the  conduct  of  the  parties.  The  occupancy  by  some  other 
than  the  lessee  is  of  course  a  circumstance  to  show  a^  sur*' 
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render;  but  as  the  new  occupant  may  enter  as  the  tenant 
of  the  lessee,  or  as  his  assignee,  or  even  as  a  trespasser, 
and  thus  his  occupancy  be  consistent  with  the  continuance 
of  the  first  lease,  it  is  absolutely  essential  that  it  should 
be  clearly  proved  that  the  original  lessee  assented  to  the 
termination  of  his  term.  In  short,  it  must  be  proved  that 
the  lessor  and  lessee  mutually  agreed  to  a  surrender  of 
the  terra,  and  that  proved,  the  original  tenant  is  no  longer 
liable;  but  the  new  tenant  (if  there  is  one)  is  liable. 

What  evidence  is  there  in  this  case,  of  an  assent  by 
Ingraham  &  Co-  to  a  surrender  of  their  lease?  No  witness 
has  testified  directly  to  any  such  fact.  It  does  not  appear 
that  they  and  the  plaintiff  ever  spoke  together  upon  the 
subject.  The  fact  that  the  defendants  held  their  counter- 
part of  the  lease;  that  they  (Ingraham  &  Co.),  quit  posses- 
sion, and  that  the  defendants  entered,  occupied  and  paid 
rent,  and  even  claimed  to  be  tenants,  is  entirely  consistent 
with  a  continuance  of  the  original  lease,  and  occupancy  by 
the  defendants  as  under-tenants  or  assignees  of  the  lessees. 
There  is  not  a  particle  of  proof  that  Ingraham  &  Co.  have 
ever  consented  to  a  letting  by  the  plaintiff  to  the  defend- 
ants, or  even  that  they  knew  that  any  such  thing  was  con- 
templated.     ' 

For  aught  that  appears  in  this  case,  the  defendants  are 
liable  to  Ingraham  &  Co.  for  the  rent  of  the  premises  during 
the  whole  period  they  were  in  possession. 

In  Drury  Lane  Co.  v.  Chapman  (1  Carr.  &  Kir.  14),  it 
appeared  that  the  plaintiffs  had  rented  certain  counters  in 
the  saloon  of  the  theatre  to  Mrs.  Chapman,  mother  of  the 
defendant,  for  some  years;  she  entered  and  occupied  less 
than  a  year,  and  died.  The  defendant  applied  to  the  plain- 
tiflb  to  take  him  as  their  tenant,  and  they  accepted,  and  he 
entered  and  paid  rent  for  a  part  of  the  term.  The  plain- 
tiffs sued  him  to  recover  for  the  use  and  occupation  of  the 
premises.  The  defendant  put  in  evidence  the  lease  to  his 
mother,  and  letters  on  her  estate  to  another  son.  The 
court  put  it  to  the  jury  to  say  whether  the  defendant  entered 
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under  a  new  contract  with  the  pldntiffs  for  the  use  of  the  pre- 
mise8»  or  whether  he  entered  under  the  lease  to  his  mother. 
The  jury  found  he  entered  under  a  new  agreement,  and 
there  was  a  verdict  for  the  plaintiC  The  court  refused  a 
rule  to  show  cause  why  there  should  not  be  a  new  trial. 
If  this  case  was  rightly  decided,  it  follows  that  it  is  wholly 
immaterial  whether  there  is  an  outstanding  lease  when  the 
new  agreement  is  made.  It  is  enough  if  the  plaintiff  is 
able  to  prove  the  new  agreement;  the  defendant  is  then . 
estopped  from  disputing  his  title.  In  the  case  cited,  it  is 
obvious  that  by  the  death  of  Mrs.  Chapman  her  lease  was 
not  annulled.  It  passed  to  her  representatives,  who  were 
entitled  to  the  use  and  occupation  of  the  premises,  and  the 
defendant  was  in  law  liable  to  them.  In  Doe  v.  Wood  (14 
Man.  A  6.  681),  H.  had  leased  certain  premises  of  Lady  H., 
and  died,  leaving  a  widow.  She  continued  to  occupy  and 
pay  rent  to  Lady  H.  J.  EL  took  out  letters  of  administra- 
tion on  H.'s  estate,  and  after  such  letters  taken,  the  widow, 
with  the  knowledge  of  the  administrator,  occupied  and 
paid  rent  to  Lady  H.,  and  he  never  objected  to  such  pay- 
ment or  made  demand  for  the  rent.  The  administrator 
brought  ejectment  against  the  widow  and  her  second  hus- 
band, and  it  was  held  that  there  was  no  evidence  of  sur- 
render,  by  operation  of  law,  so  as  to  create  the  relation  of 
landlord  and  lenant  between  Lady  H.  and  the  widow,  and 
the  plaintiff  recovered. 

These  two  cases  cannot  stand  together.  The  first  is  in 
utter  disregard  of  the  well-settled  rule  that  the  lessor  can^ 
not  recover  against  a  third  person  for  the  use  and  occupa- 
tion of  premises,  unless  he  shows  a  surrender  of  the  original 
lease.  In  the  case  last  cited,  it  is  quite  clear  that  there 
ought  not  to  have  been  a  recovery,  if  the  widow  was  the 
tenant  of  Lady  H. 

There  may  be  a  recovery  by  the  original  lessor  against  a 
third  person  who  enters  during  the  running  of  a  lease, 
under  an  express  agreement  with  such  lessor  for  the  occu- 
pancy, when  this  entry  is  under  such  contract  exclusively, 
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and  bay  no  connection  whateyer  with  the  original  lease; 
and  when  the  original  lessee  has  omitted  to  asseit  any  claim 
to  the  premises,  or  for  the  rent  thereof.  In  such  case  the 
new  tenant  may  properly  be  held  estopped  from  disputing 
the  title. of  his  lessor.  (JPhijpps  v.  ScuUhorpe,  1  Barn.  & 
Aid.  50.) 

But  in  this  case  the  tenants  insist  that  they  entered  under 
iDgraham  &  Co.,  and  show  the  lease,  and  prove  payment 
of  rent  by  him  on  the  original  lease,  for  the  benefit  of  the 
original  lessees.  < 

Believing  the  defendants  are  liable,  as  assignees  of  the 
term,  for  the  rent  claimed,  I  am  in  favor  of  affirming  the 
judgment,  with  costs. 

Judges  Davies,  Wbight,  Selden,  and  Hogeboom  were 
also  for  affirmance. 

Denio,  Ch.  J.  I  should  be  glad  to  affirm  this  judgment 
if  it  could  be  done  consistently  with  the  rules  of  law;  but 
there  are  insuperable  difficulties  in  coming  to  that  conclu- 
elusion. 

The  evidence  was  perhaps  sufficient  to  charge  the  defend- 
ants as  assignees  of  E.  &  A.  Ingraham  &  Co.,  though  the 
terms  of  the  receipts  for  rent  which  the  plaintiff  received, 
would  have  raised  some  questions  on  that  point.  But  it  is  a 
conclusive  objection  to  a  recovery  upon  that  ground,  that 
the  action  was  not  upon  the  lease,  and  that  it  dia  not  seek 
to  charge  the  defendants  on  the  ground  of  privity  of 
estate,  but  upon  an  independent  letting  of  the^-plaintiff  to 
them.  And  if  the  difficulty  arising  out  of  the  pleadings 
could  be  obviated  by  conforming  them  to  the  proofs  accord- 
ing to  the  code  (§  175),  the  same  difficulty  would  be  pre- 
sented by  the  charge  of  the  judge,  by  which  the  jury  wero 
instructed  that  the  plaintiff  could  not  recover,  except  upon 
the  ground  of  an  independent  letting  by  him  to  the  defend- 
ants. The  idea  of  a  recovery  upon  the  original  lease  against 
the  defendants  as  assignees,  was  thus  entirely  precluded. 

The  question  to  be  considered  therefore  is,  whether  thero 
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was  such  evideDce  of  a  letting  by  the  plaintiff  to  the  defend- 
ants as  was  suitable  to  be  submitted  to  the  jury.  I  do  not  ap- 
preciate the  objection  urged  by  the  defendants'  counsel,  that 
such  a  letting  could  not  be  set  up,  on  account  of  the  existence 
of  the  lease  from  the  plaintiff  to  Ingraham  &  Co.  They  had 
failed  in  business,  and  had  gone  out  of  possession.  If  then 
the  plaintiff  had  let  the  premises  to  the  defendants  by  a 
new  and  independent  arrangement,  at  the  same  rent  which 
the  former  lessor  had  agreed  to  pay,  or  any  other  rate  0$ 
compensation,  and  the  defendants  had  occupied  for  the 
residue  of  the  original  term,  and  the  first  lessees  had  inter- 
posed no  obstacle,  and  had  not  interfered  with  the  defend- 
ants' enjoyment,  the  present  defendants  could  not  have  set 
up  the  continuance  of  the  former  demise  as  an  answer  to 
the  claim  made  against  them  for  the  rent  which  they  had 
agreed  to  pay.  But  there  was  no  proper  evidencQ  of  a 
fresh  letting  by  the  plaintiff  to  the  defendants.  The 
plaintiff  and  his  agent,  and  the  defendants  had  a  con- 
versation, in  which.it  was  assumed  that  Ingraham  &  Co. 
had  failed.  The  defendants  said  that  the  plaintiff  need 
not  fear  or  be  concerned  about  the  rent;  that  they 
intended  to  occupy  the  store  for  the  same  business. 
This  was  pretty  vague,  but  possibly  it  might  have  been 
enough,  connected  with  the  subsequent  occupation  by  the 
defendants,  to  enable  the  jmy  to  find  a  new  letting,  had 
there  been  nothing  else  in  the  case.  But  the  plaintiff  con- 
tinued to  give  and  the  defendants  to  receive,  at  the  expi- 
ration of  each  quarter,  written  receipts  for  the  quarterly 
rent,  at  the  rate  mentioned  in  the  original  lease,  stating  on 
their  face  in  each  instance  that  the  money  was  paid  for  the 
account  of  E.  &  A.  Ingraham  &  Co.  This  is  precisely  the 
same  thing  as  though  the  plaintiff  had  continued  to  receive 
the  rent  as  it  accrued,  from  the  original  lessees.  It  was 
quite  .competent  for  these  lessees,  notwithstanding  their 
failure  in  business,  to  retain  the  leasehold  estate  granted 
to  them  by  the  plaintiffi  by  the  original  lease  of  the  store, 
unless  they  should  be  divested  of  it  by  legal  process,  or  by 
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lUQL  insolvent's  assignment,  and  it  seems  to  me  that  thej 
did  so  retain  it  by  causing  the  rent  to  be  regularly  paid. 
These  payments,  by  the  terms  of  the  receipts  which  were 
given  for  them,  were  referable  to  the  original  lease,  and  to 
no  other  subject;  and  they  kept  that  lease  in  full  vigor 
down  to  the  last  quarter  day  preceding  the  quarter  for 
which  the  plaintiff  sued  the  defendants.  The  arrangements 
between  Ingraham  &  Co.  and  the  defendants,  by  which  the 
latter  actually  advanced  the  several  amounts  paid  for  rent, 
were  not  disclosed,  and  they  are  not  material.  The  plain* 
tiff  consented  to  receive  his  rent  from  the  parties  named  in 
thb  written  lease  by  the  hands  of  the  defendants,  and  in 
the  absence  of  any  fraud  or  mistake,  he  cannot  say  that 
there  was  not  on  each  occasion  of  such  payment  an  affirm- 
ance of  the  continued  existence  of  that  lease.  It  strength- 
ens rather  than  impairs  the  force  of  this  evidence,  that  the 
defendants  dictated  the  term^  of  the  receipts.  That  cir- 
cumstance shows  that  they  were  unwilling  to  part  with  the 
money,  except  on  the  footing  of  payments  made  by  or  on 
account  of  Ingraham  &  Co.,  in  satisfaction  of  the  liability 
of  those  lessees.  The  giving  and  accepting  of  these  receipts 
was  a  conclusive  answer  to  aiiy  inference  which  might  other-^ 
wise  have  arisen  from  the  conversation  which  has  been 
referred  to,  and  it  was  erroneous  to.  submit  to  the  jury  a 
theory  entirely  hostile  to  the  legal  effect  of  these  trau^ 
actions. 

The  other  conversation  in  which  the  defendants  claimed 
consideration  upon  the  question  of  a  further  lease,  for  their 
punctuality  in  the  payment  of  the  rent,  did  not  materially 
strengthen  the  plaintiff's  case.  The  payments  of  rent 
refeiTcd  to  were,  of  course,  those  made  in  behalf  of  Ingra- 
ham &  Co.;  for  the  defendants  made  no  other  payments. 
The  nature  and  effect  of  these  payments  were  determined 
by  the  co-temporary  receipts,  and  were  not  at  all  changed 
by  this  loose  reference  to  them  in  that  conversation. 

I  am  in  favor  of  reversing  the  judgment  against  the 
defendants,  aad  of  ordering  a  new  triaL 
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INGRA^AM,  J.  There  was  no  evidence  showing  a  surren- 
der of  the  lease  to  Ingraham  &  Co.  The  plaintiff  proved 
the  giving  of  such  a  lease,  and  during  its  term  the  presump- 
tion of  law  was  that  it  continued  in  force  between  the  par- 
ties. This  presumption  was  further  proved  by  the  receipts 
given  by  the  plaintiff  for  rent  from  the  defendants  down  to 
the  quarter  preceding  that  for  which  this  rent  was  claimed. 
These  facts  were  undisputed,  and  as  matter  of  law  estab- 
lished that  there  could  be  no  implied  hiring  between  the 
plaintiff  and  defendants. 

The  judge,  therefore,  erred  in  holding  that  there  might 
be  such  an  agreement,  and  in  submitting  to  the  jury  the 
question  whether  such  an  agreement  was  made. 

The  judgment  should  be  reversed.  JomrsoN,  J.,  wa« 
also  for  reversal. 

.Judgment  affirmed. 
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l^E  People  ex  rel.  Isaac  Ottman  v.  Henby  A.  Hynds  and 
others,  Com'ra  of  Highways  of  the  Town  of  Seward. 

An  order  laying  out  a  highway  through  improved,  inclosed,  or  cnltirated 
land,  signed  by  only  two  of  the  commissioners  of  highways,  and  not  recit- 
ing the  fact  that  the  third  participated  in  the  proceedings,  or  was  notified 
to  do  so,  is  voif. 

This  is  an  appeal  from  the  judgment  of  the  general 
term  of  the  supreme  court  in  the  third  district,  affirming  a 
judgment  in  favor  of  the  defendants  on  mandamus,  rendered 
at  the  Schoharie^  circuit  in  November,  1858. 

In  1855,  the  relator  sued  out  an  alternative  writ  of 
mandamus,  requiring  the  commissioners  of  highways  of 
the  town  of  Seward,  Schoharie  county,  to  open  for  public 
use  a  highway  that  he  alleged  had  been  previously  duly 
laid  out,  or  show  cause  to  the  contraty.  The  defendants 
made  a  return  to  the  writ,  showing  for  cause  against  open- 
ing the  said  road: 

1st.  That  the  road  was  laid  out  by  two  commissioners, 
over  cultivated  land,  without  the  certificate  of  twelve  free- 
holders. 

2d.  That  the  order  requiring  said  road  to  be  laid  out  is 
defective  in  be^ng  made  by  two  commissioners  without 
showing  that  the  third  participated  in  the  proceedings,  or 
was  notified  to  do  so. 

3d.  That  the  road  was  laid  out  through  a  door  yard  and 
enclosure  .of  the  Lutheran  church  parsonage,  necessary  to 
the  enjoyment  of  the  buildings  thereon;  and  that  no  notice 
of  the  proceedings  was  given  to  said  church,  its  officers  or 
the  occupant  of  said  lot. 

These  allegations  were  all  controverted  in  an  answer  put 
in  by  the  relator  to  this  return.  The  case  was  tried  at  a 
circuit,  when  a  peremptory  mandamus  was  awarded.  This 
determination  was  reversed  by  the  general  term.  (27  Barb. 
94.)    On  the  second  trial  at  the  circuit,  before  Justice 
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Gould,  without  a  jiuy,  judgment  was  given  for  the  defend- 
ants, and  the  relator  appealed  to  the  general  term,  where 
the  judgment  of  the  circuit  was  affirmed.  He  now  appeals 
to  this  cpurt. 

By  an  order  dated  September  28th,  1854,  two  of  the 
commissioners  of  highways  of  the  town  of  Seward  under- 
took to  lay  out  the  highway  in  question,  in  that  town.  The 
order  recites  that  notice  was  given  '*  that  the  undersigned 
commissioners  of  highways  of  said  town  would  attend," 
&c.,  to  decide  upon  the  application,  and  the  order  was 
signed  by  but  two  commissioners,  when  it  was  required  by 
law  that  there  should  be,  and  there  were  in  fact,  three 
commissioners  of  highways  in  said  town.  It  does  not 
appear  in  the  order  that  all  the  commissioners  met,  or  that 
all  were  notified  to  attend  the  meeting,  when  the  question 
of  making  the  order  was  to  be  determined,  and  there  is  no 
recital  upon  that  subject. 

The  order  referred  to  was  made  upon  the  certificate  of 
twelve  persons,  who  are  described  as  freeholders.  William 
J.  Dunkle  was  one  of  the  persons  who  signed  this  certifi- 
cate, and  it  was  shown  that  all  the  interest  he  had  in  any 
real  estate,  at  the  time  of  signing  the  certificate  mentioned, 
was  what  he  acquired  under  a  deed  from  Isaac  Hutton  to 
Philip  P.  Wieting.  The  farm  was  designed  for  Dunkle, 
who  ipade  the  purchase,  or  the  agreement  therefor,  and 
paid  $1,000  thereon.  Not  being  able  to  pay  the  reidue  of 
the  money,  Wieting  advanced  the  same  at  his  request,  and 
having  received  a  deed  therefor  for  the  purchase  price  of 
$4,200,  executed  a  mortgage  thereon  for  the  balance,  $2,200, 
but  agreed  to  convey  to  Dunkle,  on  the  latter  repaying  the 
$1,000  advanced,  and  paying  the  bond  and  mortgage.  Proof 
of  these  facts  was  received  by  the  judge  against  the  objec- 
tion and  exception  of  the  counsel  for  the  relator. 

The  relator  offered  to  show,  by  parol,  that  all  the  com- 
missioners actually  met  and  deliberated  at  the  time  the  order 
was  made,  which  was  ruled  out 

The  judge,  at  the  circuit,  gave  judgment  for  the  defend- 
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ants,  "for  the  insufficiency  of  the  commissionerfii'  order." 
No  formal  finding  of  facts  was  niade  by  the  judge,  and  no 
exceptions  were  taken  to  his  findings  or  his  conclusions  of 
law  otherwise  than  a  general  exception  to  his  decision  that 
the  defendants  were  entitled  to  judgment  for  the  insuffi- 
ciency of  the  order. 

John  K.  Porter^  for  the  relator  (appellant). 

H.  Smithy  for  the  defendants  (respondents). 

HoGEBOOM,  J.    The  judgment  should  be  affirmed. 

I.  There  was  not  a  certificate  of  twelve  freeholders. 
Dunkle  was  not  a  freeholder.  He  had  not  the  legal  title 
to  the  farm.  That  was  either  in  Hutton  or  Wieting.  Dunkle 
could  not  convey.  He  had  an  equitable  title  which  might 
perhaps  be  converted  into  a  legal  title.  The  statute,  by 
freeholders,  means  such  as  have  the  legal  title  to  real 
estate — such  as  are  fVeeholdcrs  without  a  proceeding  in 
court  to  make  or  declare  them  so. 

n.  If  there  was  not  a  certificate  of  twelve  freeholders,  the 
subsequent  proceedings  would  be  entirely  void.  At  all 
events  the  commissioners  were  not  bound  to  proceed. 
(Exparte  Clapper,  3  Hill,  458;  People  v.  Commissioners 
of  Seward,  27  Barb.  96;  People  v.  Eggleston,  13  How. 
123;  People  v.  Supervisors  of  Greene,  12  Barb.  217.) 

ni.  The  notice  of  the  hearing  before  the  commisdonere 
was  a  notice  of  the  hearing  before  two  commissioners  alone. 
Such  was  the  notice,  and  there  is  no  proof  to  contradict  it. 
More  than  those  two  would  .have  been  incompetent  to  act, 
and  the  inteiTention  of  the  third  commissioner  would  have 
been  without  authority,  and  would  have  made  the  prdceod- 
ings  void.  This  is  the  fair  construction  of  the  order. 
There  can  be  no  proper  presumption  against  this. 

IV.  The  order  itself  is  void^  as  made  by  two  commis- 
sioners, without  the  intervention  of  a  thirds  or  notice  to  him 
recited  in  the  order.    (1  R  S.  525.) 

1.  The  statute  (1  B.  S.  525),  was  intended  to  make  an 
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absolute  and  universal  rule  for  cases  of  this  kind,  and  to 
prevent  any  presumptions  whatever.  See  notes  of  revisers, 
3  It  S.  (2d  ed.)  520,  citing  9  Johns.  360,  and  laws  of 
1826,  page  229,  section  9,  and  intending  to  express  the 
result  of  that  decision  and  that  statute.  {Stewart  v.  Wallis^ 
30  Barb.  344;  Fitch  v.  Commissionera  of  Kirkland,  22 
Wend.  135;  Contra,  Tucker  y.  lianktn,  15  Barb.  471.) 

2.  The  general  statute  authprizing  a  majority  of  publio 
officers  to  act  under  certain  circumstances,  is  limited  to  cases 
where  no  special  provi&ion  is  otherwise  made.  (2  K.  S. 
5th  ed.  869,  §  29,  555.) 

3.  The  order  must  be  sufficient  on  its  face.  Its  defects 
cannot  be  helped  out,  or  supplied  by  parol.  {Fitch  v. 
Commissioners  of  Kirkland,  22  Wend.  135;  Broom's  Legal 
Maxims,  27,  <&c.;  Smith  on  Statutes,  654,  655.) 

The  question  is,  whether  the  commissioners  who  were 
called  upon  to  lay  out  the  road,  being  presented  with  an 
order  made  by  former  commissioners,  defective  and  insuffi- 
cient on  its  face,  were  bound  to  proceed  and  consummate 
the  proceedings.  I  apprehend  they  were  not  required — 
even  if  they  were  permitted — to  seai-ch  for  parol  evidence 
to  fortify  a  defective  order,  and  to  show  that  in  fact  all  the 
commissioners  met  and  deliberated  on  the  application  to 
lay  out  the  road,  or  were  notified  to  do  so.  The  office 
would  be  a  thankless  one  if  a  mandamus  could  be  issued 
against  them  in  effect  requiring  the  performance  of  such  a 
service.  They  had  a  right  to  judge  of  the  order  by  its 
contents. 

V.  Even  if  the  order  alluded  to  was  not  incurably  defec- 
tive, the  omission  to  produce  a  certificate  of  twelve  free- 
holders is  fatal,  and  makes  the  whole  proceedings  void. 

The  judgment  should  be  affirmed. 

All  the  judges  concurred,  on  the  ground  that  the  order 
did  not  show  that  all  the  commissioners  met.  Upon  the 
other  points  they  (except  Wright,  J.,  who  was  for  affiim- 
ance  generally),  were  in  doubt,  and  did  not  agree  with 
HoGEBOOM,  J.    Judgment  affirmed. 
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WnJJAM  Hamjday  and  W.  P.  Haskins,  Executors,  &c.,  v. 
Erastus  p.  Habt  and  William  Beach. 

The  performance  of  an  unqualified  legal  obligation  by  the  payment  of  pari 
of  the  amount  due  upon  a  promissory  note,  is  not  a  valid  consideration 
for  the  extension  of  payment  of  the  remainder,  so  as  to  discharge  sureties. 

H.  being  the  holder  of  two  promissory  notes  made  by  W. — one  for  $1,000 
and  the  other  for  $500,  both  of  which  were  overdue — W.  proposed  to  pay 
$400  on  the  $1,000  note.  H.  offered  to  receive  the  payment  on  the  $500 
note,  and  in  consideration  thereof  to  extend  the  time  for  the  payment  of 
the  other  note.  To  this  proposition  W.  declined  to  accede,  but  finally,  at 
the  instance  of  H.,  he  agreed  to  apply  $880  upon  the  $500  note,  and  $70 
upon  the  $1,000  note.  H.  agreed,  in  consideration  thereof,  to  extend  the 
time  for  the  payment  of  the  $1,000  note,  and  thereupon  the  money  was 
paid  and  applied  as  H.  proposed ;  in  consideration  of  which,  he  executed 
a  written  agreement  to  extend  the  time  for  the  payment  of  the  $1,000 
note,  until  the  first  day  of  October  then  next.  Held  that  in  making  these 
payments  W.  only  discharged  the  legal  obligations  already  resting  upon 
him;  and  that  neither  the  fact  of  such  payments,  nor  the  appropriation 
thereof,  upon  the  two  securities,  f\irnished  any  consideration  for  the  agree- 
ment to  give  time  for  the  payment  of  the  $1,000  note. 

Held,  alsOf  that  the  referee  properly  excluded  parol  evidence,  ofi'ered  for  tho 
purpose  of  showing  that  the  $70  was  paid  as  interest  on  the  $1,000  note; 
such  testimony  tending  to  contradict,  vary  and  alter  the  written  agree- 
ment. 

Held,  further  J  that  it  was  not  competent  for  indorsers,  not  parties  to  the 
written  contract  between  W.  and  H.,  to  contradict,  vary  or  alter  the  con- 
sideration expressed  therein,  by  parol  evidence. 

This  action  was  commenced  by  the  plaintiff's  testator,  to 
recover  of  the  defendants  the  amount  of  a  certain  promis- 
sory note,  made  by  the  defendant  Wait.  It  was  dated  on  the 
21st  of  March,  1855,  and  given  for  the  sum  of  $1,000,  pay- 
able one  year  from  date,  with  interest  thereon  semi-annually, 
to  the  order  of  the  defendant  Sayre,  at  the  Elmira  Bank, 
and  endorsed  by  him,  and  by  the  defendants  Howe,  Hunt 
and  Beach.  -The  referee  before  whom  the  action  was  tried 
found,  as  matter  of  fact,  that  the  plaintiff  also  held  another 
note  made  by  said  Wait,  for  $500,  dated  April  Ist,  1855, 
payable  one  year  from  date,  and  endorsed  by  James  Sayre; 
which  last  mentioned  note  was  given  on  a  contract  for  the 
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sale,  by  the  plaintiff  to  said  Wait,  of  a  certain  lot  of  land. 
That  after  the  note  mentioned  in  the  complaint  became  due, 
the  defendant  Howe  purchased  from  the  defendant  Sayre  a 
note  for  $1,100,  made  by  Sayre,  dated  April  24, 1856,  pay- 
able three  months  after  date,  and  endorsed  by  said  B.  S. 
Sayre,  and  offered  the  same  to  the  plaintiff's  testator  in 
exchange  for  the  note  mentioned  in  the  complaint,  that 
being  the  object  for  which  it  was  given.  That  the  plain- 
tiff's  testator  declined  to  make  the  exchange,  but  consented 
to  the  request  of  Howe  to  hold  said  note  for  $1,100,  as 
collateral  security.  That,  on  the  16th  day  gf  Juno,  1856, 
the  defendant  Wait  paid  to  the  plaintiff  the  sum  of  $400, 
and,  before  paying  the  same,  expressed  a  wish  to  have  it 
applied  on  the  note  mentioned  in  the  complaint,  and  the 
plaintiff  expressed  a  wish  to  apply  it  on  the  aforesaid  note 
for  $500,  except  the  sum  of  $35,  to  pay  the  back  interest 
on  the  note  of  $1,000  (the  interest  due  theron,  on  the  21st 
of  September,  1855,  having  been  paid).  That  it  was  finally 
agreed  between  them  that  $70  should  be  applied  on  the 
said  note  mentioned  in  the  complaint,  and  the  residue, 
$330,  on  the  note  for  $500.  That  Wait  thereupon  endorsed 
the  said  respective  amounts  upon  the  notes,  and  drew  up  a 
writing  which  the  plaintiff's  testator  signed  and  delivered 
to  him,  and  which  was  as  follows: 

''  In  consideration  of  seventy  dollars  to  me  in  hand  paid, 
and  endorsed  on  a  note  of  one  thousand  dollars,  made  by 
B.  Wait  and  endorsed  by  James  Sayre,  O.  B.  Howe,  E.  P. 
Hart,  and  William  Beach,  dated  March  21,  1855,  and  due 
one  year  from  date,  value  received,  and  interest  semi- 
annually; also,  for  the  payment  of  three  hundred  and 
thirty  dollars,  and  endorsed  on  a  note  by  B.  Wait  for  five 
hundred  dollars,  same  date  as  above,  and  due  on  the  first 
day  of  April,  1856,  with  interest  annually.  I  do  hereby 
agree  to  and  with  the  said  B.  Wait,  to  extend  the  time  of 
payment  of  the  said  one  thousand  dollar  note  until  the  first 
day  of  October  now  next  ensuing,  and  give  possession  of 
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the  house  and  lot  on  Second  street,  said  money  above- 
mentioned  received  of  B.  Wait;  also,  to  take  no  advantage 
of,  or  sue  a  collateral  note  in  my  hands  given  by  James 
Sayre  and  endorsed  by  B.  S.  Sayre. 

''  (Signed)  Selah  Haujday. 

**  Elmira,  June  16.  1856." 

He  also  found  that  Wait  and  James  Sayre  were  both 
insolveut  when  the  said  note  for  $1,000  became  due,  and 
when  the  above  agreement  was  made;  that  the  sum  of  $35, 
being  for  the  interest  due  September  21,  1855,  had  been 
paid,  and  that  the  balance  due  thereon,  with  interest  and 
notary's  fees,  was  $1,077.85.  And  the  referee  found,  as 
matter  of  law,  that  the  moneys  so  paid  by  Wait  to  Halliday 
were  such  as  were  due  to  him,  and  such  as  he  had  a  legal 
right  to  have,  and  such  as  said  Wait  was  legally  bound  to 
pay;  that  such  payment  constituted  no  good  or  valuable 
consideration  for  the  agreement,  and  that  consequently  said 
agreement  was  void,  and  did  not  suspend  the  right  of  Hal- 
liday to  prosecute  said  note,  and  was  no  defense  to  this 
action.  The  referee  further  found,  that  inasmuch  as  it 
appeared  that  the  parties  to  the  agreement  had  fully  dis- 
cussed and  considered  the  subject  of  the  consideration 
thereof,  and  how  the  $70  paid  on  the  note  in  suit  should 
be  applied,  and  fully  and  carefully  stated  such  considera- 
tion in  said  agreement,  parol  evidence  as  to  what  one  or 
the  other  had  said  upon  that  subject  before  the  writing 
was  executed  was  not  admissible  for  the  purpose  of  vary- 
ing or  contradicting  the  same,  or  changing  its  legal  effect. 
Judgment  was  entered  for  the  plaintiff  upon  these  repoi-ts, 
and  the  same  was  affirmed  at  the  general  term.  Halliday 
died,  and  his  executors  were  substituted  in  his  place  as 
plaintiffs,  and  the  defendants  Hart  and  Beach  appealed  to 
this  court.  / 

John  H,  Reynolds^  for  the  appellants. 

I.  There  was  evidence  given  by  the  defendants,  tending 
to  show  that  Wait,  the  maker  of  the  notes,  when  he  made 
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the  payment  of  $400,  desired  to  have  the  whole  amoant 
applied  upon  the  note  in  suit,  but  finally  consented  that 
$330  might  be  applied  upon  the  $500  note,  and  $70  on  the 
note  in  suit,  in  consideration  of  Halliday's  agreeing  to 
extend  the  time  of  paying  of  the  note  in  suit,  and  this 
evidence  the  referee  rejected  in  deciding  the  cause,  and 
this  ruling  it  is  submitted,  was  erroneous. 

1.  Both  notes  being  over  due,  Wait  had  the  undoubted 
legal  right  to  make  the  payment  upon  which  note  he 
pleased,  and  the  plaintiff  could  not  control  it.  {Allen  v. 
Culver,  3  Denio,  284,  300.) 

2.  It  was  not  only  his  right  but  his  duty  to  make  the 
payment  on  the  large  note,  and  to  that  extent  relicye  his 
endorsers.  {Pattison  v.  Hull,  9  Co  wen,  747;  Dowa  v. 
Morewood,  10  Barb.  183,  189;  Allen  v.  Culver,  3  Denio, 
284,  300;  Bridenbecker  v.  Lowell,  32  Barb.  11,  22,  23,  24.) 

3.  And  his  consenting  to  waive  this  right  at  the  instance 
of  the  plaintiff,  on  the  agreement  of  the  ptaintiffto  extend 
the  time  of  payment  of  the  $1,000  note  was  a  good  con- 
sideration for  the  agreement  to  extend  the  time.  It  was  a 
consideration  beneficial  to  the  plaintiff,  as  the  endorsement 
was  made,  under  this  arrangement,  upon  the  note  for  the 
payment  of  which  he  had  the  least  security. 

IL  Parol  evidence  was  admissible  to  show  that  the  agree- 
ment to  extend  the  time  was  made  upon  a  good  considera- 
tion, and  what  the  consideration  was.  {Frink  y.  Green,  5 
Barb.  455,  68,  59;  McCrea  v.  Purmort,  16  Wend.  460,  473; 
Goodell  v.  Pi&'ce,  2  Hill,  659,  661;  Murray  v.  Smith,  1 
Duer,  412,  428.) 

1.  The  evidence  offered  did  not  contradict  the  written 
agreement,  or  tend  to  contradict  any  fact  it  recited*  It 
tended  to  supply  the  consideration  which  the  written  agree- 
ment wholly  omitted  to  state,  and  thus  to  support  the 
contract 

2.  If  the  court  below  was  right  in  holding  that  the  vnit- 
ten  agreement  did  not  on  its  face,  state  a  consideration, 
then  it  certainly  follows  that  the  evidence  was  admissible, 
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to  show  that  there  was  a  good  consideration  for  a  contract 
which  expresses  none.  {Gfoodell  v.  Pierce,  2  Hill,  659, 
651.) 

in.  The  agreement  to  extend  the  term  of  payment  being 
valid,  discharged  the  endorsers.  {Fellows  v.  Prentiss^  3 
Denio,  612.) 

jffi  Boardman  Smithy  for  the  respondents. 

I.  By  the  written  agreement  the  parties  applied  the  $70 
upon  the  principal  of  the  note  in  question,  and  not  to  the 
payment  of  interest  in  advance.  {Himter  v.  Osterhoudt,  11 
Barb.  33,  and  numerous  authorities  cited.)  The  agreement 
to  extend  was  therefore  midvm  pactum.  {Gibson  v.  lienne^ 
19  Wend.  389;  Miller  y.  Holbrook,  1  Wend.  317;  Farrinff- 
tony.  JBullardj  40  Barb.  512;  Kellogg  v.  Olmsted,  28  Barb. 
96;  Pabodie  v.  Etng,  12  J.  E.  426;  Schroepel  v.  Shaw,  5 
Barb.  580;  Converse  v.  Kellogg^  7  Barb.  590;  Keeler  v. 
Bartine^  12  Wend.  110.)  And  the  maker  waived  no  right 
to  apply  this  payment  wholly  on  the  larger  note,  for  the 
reason  that  he  had  no  such  right  to  waive.  He  could  not 
compel  the  plaintiff  to  receive  part  payment  of  either  note. 
But  what  if  he  could,  the  application  of  the  payment  upon 
the  smaller  note  (both  notes  being  past  due)  was  only  a 
payment  ho  was  theretofore  under  legal  obligation  to 
make,  and  the  making  it  upon  one  note  instead  of  the 
other  was  no  harm  to  the  maker  or  benefit  to  the  plaintiff, 
which  the  law  wilj  recognize  as  a  valuable  consideration. 
{Try on  v.  Jennings,  12  Ab.  33,  iand  authorities  cited;  22 
How.  421;  12  Wend.  110.)  It  was  Wait's  legal  right  to 
apply  this  same  money  to  the  payment  of  some  other  credi* 
tor.  Will  it  be  claimed  that  a  waiver  of  that  right  and 
payment  to  plaintiff  would  constitifte  a  valuable  conside- 
ration for  an  a^eement  to  extend?  (See  1  Parson's  Con- 
tracts, 363,  and  cases  cited — ^nss;  2  Parson's  Contracts,  130, 
131,  and  note  E;  13  Ab.  101.) 

n.  If,  then,  the  written  agreement  was  nudvan  pactum 
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and  void,  because  it  applied  the  payment  upon  the  princi- 
pal instead  of  making  it  a  payment  of  interest  in  advance, 
it  was  not  competent  to  make  a  valid  instrument  out  of  a 
void  one,  by  parol  proof,  which  varied  and  contradicted 
the  written  instrument  It  was  not  necessary  that  the 
agreement  should  be  executed  by  both  parties;  its  execu- 
tion by  the  plaintiff,  and  acceptance  by  the  maker,  was  an 
execution  by  him  also.  (16  Wend.  466,  465.)  It  is  impor- 
tant to  observe  that  the  referee  finds  that  the  parties  to  the 
agreement  had  fully  discussed  and  considered  the  subject 
of  such  consideration,  and  how  the  $70  paid  on  the  note 
in  suit  should  be  applied,  and  had  fully  and  carefully 
stated  such  consideration  in  the  agreement,  Ac.  It  can 
not  be  said  that  the  parol  evidence  was  competent,  because 
the  contract  does  not  specify  in  terms  that  the  payment 
should  be  applied  upon  the  principal,  for  no  rule  of  law  is 
better  settled  than  that  parol  evidence  is  equally  as  inadmis- 
sible to  vary  the  legal  effect  of  a  writing  as  to  vary  its 
express  terms.  (2  Seld.  33;  9  Cow.  747;  5  Wend.  187;  2 
Den.  285;  11  Bai:b.  592;  8  Johns.  189;  14  Wend.  26;  27 
Barb.  489;  Cowen  &  Hill's  Notes,  part  1,  384.) 

m.  No  stand  could  be  made  by  the  defendant's  counsel 
upon  this  point  but  for  the  specious  pretense  that  the  evi- 
dence was  competent  to  vary  the  consideration  clause  of 
the  agreement.  The  authority  principally  relied  on  is  the 
leading  case  of  McCrea  v.  Purmort  (16  Wend.  460),  in  the 
court  of  errors.  Though  the  reporter's  note  of  that  case 
reads  *'  the  consideration  clause  of  a  deed  is  open  to  expla- 
nation by  parol  proof,"  the  able  and  exhaustive  opinion 
of  Judge  Cowen,  marks  very  clearly  the  broad  distinc- 
tion between  that  case  and  the  case  at  bar.  Within 
that  authority  this  instrument,  if  valid,  created  a  right  (i.  e., 
the  right  of  the  maker  to  the  extension),  and  the  expressed 
consideration  "  gives  effect  to  the  operative  words  of  the 
conveyance."  How  then  was  the  parol  evidence  any  more 
competent  than  if  the  stipulations  had  been  inverted,  and 
the  instrument  had  read  "in  consideration  of  Halliday's 


% 

480  Halltday  v.  Habt.  [Gt.  of  Ap. 

Argument  for  Respondents. 

agreement  to  extend  time  of  payment  to  such  a  day,  I, 
Wait,  agree  to  pay  $70  upon  the  principal  of  this  note." 
Could  Wait  tender  the  money  before  the  day  named,  and 
disprove  the  agreement  to  extend,  because  it  stands  in  the 
writing  in  the  position  of  a  consideration  clause?  The 
acknowledgment  in  a  policy  of  insurance  and  receipt  of 
the  premium  cannot  be  contradicted  by  parol,  because  such 
evidence  affects  the  operative  words  of  the  instrument, 
(25  Barb.  192.)  So  Denio,  J.,  in  3  Kern.  517,  holds,  citing 
authorities,  that  the  consideration  clause  of  a  deed  of  bar- 
gain and  sale  can  not  be  contradicted  by  parol  evidence 
which  will  affect  the  operative  words  of  the  conveyance. 
But  an  adequate  consideration  is  no  more  necessary  to  a 
deed  of  bargain  and  sale,  than  to  an  agreement  to  extend 
time  of  payment.  And  while  an  ordinary  receipt,  which 
is  mere  evidence  of  a  fact,  may  be  contradicted  by  parol 
proof,  not  so  a  release,  which  extinguishes  a  right,  and 
therefore  contains  the  operative  words  of  a  contract  (4 
Seld.  402;  5  Duer,  294,  Oakley,  Ch.  J.)  A  receipt  of 
wheat  in  store  is  not  subject  to  explanation  by  parol.  (4 
Hill,  104.)  A  receipt  of  a  note  on  account,  without 
recourse,  is  not  explainable  by  parol.  (5  Sand.  568.)  The 
consideration  clause  cannot  be  varied  by  parol,  for  the  pur- 
pose of  altering  the  effect  of  the  deed.  {Morse  v.  ShaUack^ 
4  N.  H.  229;  Gridleyy.  Orubbs,  1  J.  J.  Marsh,  388-9-90.) 
See  the  authorities  digested,  and  the  law  stated  to  be  that 
*»  the  consideration  clause  cannot  be  varied  by  parol  proof 
to  change  the  legal  effect  of  the  instrument."  (Co wen  & 
HilFs  Notes,  216,  217,  1,442.)  Though  otherwise,  where 
the  operative  words  are  not  sought  to  be  changed.  (Id, 
1,441  and  authorities.)  A  receipt  in  the  nature  of  a  con- 
tract cannot  be  varied  by  parol.  (Cow.  &  Hill's  Notes, 
1,439.)  **  For  the  purpose  of  maintaining  the  character  of 
the  deed,  as  imported  by  its  operative  words,  the  conside- 
ration clause  is  conclusive."  (Cow.  &  Hill'sNotes,  1,451,  and 
authorities  cited;  16  Wend.  474,  Cowen,  J.)  In  the  case  at 
bar  the  written  agreement  was  not  only  drawn  up  by  Wait, 
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the  maker,  but  the  endorsement  was  made  on  the  note  by 
him,  and  shows,  just  what  the  writing  shows,  that  the  talk 
of  applying  the  $70  as  an  advance  payment  of  interest, 
was  abandoned  by  the  parties.  The  parol  evidence  offered 
would  be  incompetent  as  contradicting  the  endorsement, 
let  alone  the  written  agreement.  (14  Wend.  116,  approved; 
4  Seld.  406;  Hardy.  Bisaell,  1  Root,  260.) 

IV.  But  concede  that  the  endorsement  could  be  explained 
by  parol,  so  far  as  to  disprove  the  payment  of  the  $70,  can 
it  be  seriously  claimed  that  parol  proof  is  competent  to 
engraft  a  special  contract  upon  it  as  to  the  particular  appli- 
catioa  to  be  made  of  the  moneys,  when  such  application  is 
inconsistent  with,  and  directly  the  opposite  of  the  legal 
effect  of  the  general  endorsement  as  made,  and  make  the 
endorsement  (by  reference)  a  part  of  the  written  agree- 
ment, even  it  would  be  as  completely  protected  from 
contradiction  or  explanation  by  parol  proof  as  any  provi- 
sion of  the  contract  And  by  the  inexorable  rule  of  law 
the  evidence  must  be  excluded,  when,  as  here,  it  is  incon- 
sistent with  the  writing.  (6  Barb.  458,  and  authorities 
cited;  Co  wen  &  HilVs  Notes,  1452,  1460,  and  authorities 
cited.)  Or  when  it  affects  the  operative  words  of  the 
instrument  (See  authorities  before  cited.)  And  the  rule 
rigidly  excludes  "  any  other  evidence  of  the  language  used 
in  making  the  contract  than  that  which  is  furnished  by  the 
instrument  itself.  It  excludes  the  colloquium,  or  oral  nego- 
tiation, leading  to  the  contract  which  the  parties  consum- 
mate by  the  writing."  (Comstock,  J.,  3  Kern.  573;  1  Green. 
Ev.  316,  321,  277,  282,  297;  Cow.  &  HilUs  Notes,  1471, 
1473;  1  Mete.  [Ky.]  285;  16  W.  474.)  In  the  case  at  bar 
we  may  concede  the  payment  of  the  $70  might  have  been 
contradicted.  That  was  the  fact.  But  the  application 
which  the  parties  contracted  should  be  made  of  the  money 
was  not  the  fact,  but  the  agi*eement,  the  "  colloquium."  So  in 
7  B.  Monroe,  73,  parol  proof  was  excluded  of  the  application 
which  the  parties  had  agreed  should  be  made  of  the  moneys. 
It  cannot  be  replied  by  appellant's  counsel  that  the  case  is 
81 
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subject  to  any  other  rule,  because  he  oflTers  the  evidence  to 
sustain  the  instrument  rather  than  destroy  it.  Parol  evi- 
dence is  no  more  competent  to  make  a  void  instrument  valid 
than  to  make  a  valid  instrument  void.  In  most  of  the 
reported  cases  the  evidence  was  offered  to  impeach  a  valid 
instrument.  Hence  the  language  of  many  cases  is,  "  parol 
evidence  is  incompetent  to  defeat  a  conveyance,"  or  a  "  valid 
instrument,"  Ac.  The  rule,  however,  is  the  same  when  the 
evidence  is  offered  to  support,  as  when  offered  to  defeat 
the  written  instrument.  In  4  Cow.  427,  parol  evidence 
was  offered  to  vary  the  consideration, clause,  to  support  a 
void  deed.  The  evidence  was  held  equally  as  incompetent 
as  if  the  evidence  had  been  offered  to  defeat  a  valid  con- 
veyance. (3  Kern.  617,  Denio,  J.;  Watts  y.  Grove,  2  Scho. 
&  Lef.  492,  501.) 

V.  And  parol  evidence  is  no  more  competent  for  these 
defendants  than  for  the  maKer.  The  very  question  here  is 
whether  Wait,  the  maker,  had  a  defense  which  he  could 
successfully  interpose  as  against  the  holder;  and  the  question 
of  parol  evidence  is  to  be  determined  in  the  same  way 
03  if  the  action  were  between  the  holder  and  the  maker. 
Besides,  parol  evidence  is  incompetent  as  between  the  par- 
ties and  their  privies.  These  defendants  are  privies  of  the 
maker,  by  well  settled  rules.  (18  N.  Y.  463;  15  N.  Y. 
505;  18  B.  1,  405;  Cow.  &  HilFs  Notes,  1442,  and  autho- 
rities  cited.) 

VI.  Nor  can  the  defendants  say  that  the  parol  evidence 
was  admissible  to  show  that,  notwithstanding  the  writing, 
the  maker  could  have  had  equitable  relief,  by  reforming 
the  contract.  He  would  have  had  no  status  in  a  court 
of  equity,  except  upon  allegation  of  fraud,  accident  or 
mistake.    But 

1.  The  parol  evidence  was  not  offered  for  any  such  pur- 
pose. No  such  pretense  was  made  or  thought  of  upon  the 
trial.  The  right  to  the  evidence  was  insisted  on  only  as  a 
common  law  right.  If  inadmissible  at  law,  but  admissi- 
ble to  show  an  equitable  right  to  reform  the  writing,  the 
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lit  themselves  unequivocally  upon 

rejection  of  the  evidence  is  not 

A\d.  55;  3  Kern.  583,  Denio,  J.) 

i\  e  ]iot  set  up  any  counter-claim  or 

:  lu'ir  answer.     Before  they  could  have 

jlio  parol  proof  they  must  have  averred 

i<  Ii  would  have  been  essential  in  a  bill  in 

.'  lorm  a  written  agreement     (3  Com.  19,  38, 

N.  J.;  Van  Sant.  PI.  472;  1  Barb.  Ch.  Pr.  137;  22 

.   ir>4;  17  Barb.  530.)     They  must,  in  a  proper  man- 

i'.  ^ive  the  plaintiff  his  day  in  court,  when  he  is  called 

upon  (as  he  was  not  here)  for  what  he  has  to  say  against 

the  granting  of  such  relief.    (15  Barb.  365-95.)    And  until 

that  is  done,  certainly  the  referee's  rejection  of  a  defense 

not  pleaded  would  not  be  subject  to  review. 

3.  The  proposed  evidence  would  not  have  established 
any  claim  to  such  relief.  The  negotiation  in  reference  to 
payment  of  interest  in  advance  was  abandoned.  The 
endorsement  shows  it,  and  the  written  agreement  also,  both 
drawn  by  the  maker  of  the  note.  (3  Com.  19,  37;  29  Barb. 
597;  10  id.  9;  4  id.  279;  8  id.  537;  9  id.  532.) 

4.  But  concede  that  this  proof  offered  would  have  shown 
a  prima  facie  right  to  relief,  it  is  manifest  it  might  do 
very  great  violence  to  the  plaintiff's  rights  to  admit  it, 
for  when  the  defendants  seek  this  relief  in  the  proper 
formal  way,  the  plaintiff  may  show,  for  example,  1st. 
That  he  never  signed  the  writing.  He  was  not  called  upon 
to  dispute  it,  as  the  case  stood;  or,  2d.  That  the  sureties 
assented  to  the  extension.  3d.  That  he  reserved  his  right 
of  action  against  the  endorsers.  (1  Seld.  172.)  4th.  That 
the  agreement  to  extend  was  procured  by  connivance  with 
the  sureties;  or,  5th.  Made  under  a  mistake  or  fraud,  as  to 
Wait's  solvency,  for  example;  or,  6th.  That  the  endorsers 
were  indemnified;  or,  7th.  That  they  were  not  in  fact  sure- 
ties; or,  8th.  That  the  $70  was  received  in  ignorance  of 
the  law,  connected  with  surprise  or  misplaced  confidence. 
rWillai'd's  Equity,  65-66.)    Or,  9th.  Under  a  mutual  mis- 
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take  as  to  the  law.  (6  Paige,  189,  Ac.)  Or,  10th.  Plain- 
tiff did  not  know  the  defendants  were  sureties.  (5  Barb. 
378.)  Or  very  many  possible  reasons,  which  would  in 
equity  prevent  the  reformation  of  this  contract. 

5.  But  the  proof  affirmatively  shows  that  Wait  and  the 
first  endorser  were  then  insolvent.  Would  a  court  of 
equity  entertain  a  bill  to  reform  a  contract  made  under  a 
mistake  of  law,  brought  by  a  bankrupt  principal  for  the 
only  purpose  of  letting  out  his  sureties,  under  circum* 
stances  such  as  these?  And  if  that  be  no  more  than  doubt- 
ful, will  they  let  in  this  evidence  to  accomplish  the  same 
thing  by  indirection?    (13  Wend.  377;  8  id.  194.) 

6.  Or  if  the  court  would  entertain  such  a  bill,  would  it 
not  be  upon  the  primary  condition  of  equitable  relief,  that 
the  maker,  or  those  for  whom  he  would  be  acting  in  such 
a  proceeding,  should  themselves  "do  equity"  by  paying 
this  plaintiff  his  honest  dues. 

7.  But  how  can  these  appellants  have  any  equity  or  inte- 
rest in  the  question  of  the  reformation  of  this  contract  If 
they  had  paid  the  note  and  sued  their  principal,  could  he 
have  defended  against  them,  by  proceeding  to  reform  this 
contract.  This  is  the  only  question.  (1  Seld.  172;  12 
Eng.  L.  &  E.  162;  1  Pai-son's  Notes  and  Bills,  241,  and 
authorities  cited;  7  Hill,  250;  10  Paige,  11.)  But  the  referee 
affirmatively  finds  that  there  was  no  mistake  here.  And  it 
affirmatively  appeal's  that  the  defendants  had  security. 

VII.  But  grant  that  there  was  accident  or  mistake  here, 
and  of  such  a  character  as  to  entitle  the  defendants  to 
equitable  relief,  they  must  institute  a  direct  proceeding  for 
relief.  {Davy  v.  Penderyrass^  5  B.  A  Aid.  187;  Eng.  Com. 
L.  7,  p.  62;  Abbott,  Ch.  J.;  Bvlieel  v.  Parroll,  8  Price, 
467;  2  Am.  Lea.  Ca.  151.) 

VIII.  But  this  written  agreement  was  put  in  evidence  by 
the  defendants,  without  allegation  of  fraud  or  mistake;  and 
having  thus  offered  it  themselves,  they  cannot  be  allowed 
to  contradict  it  by  parol.  *'A  defendant,  after  he  has 
introduced  paper  testimony,  cannot  contradict  it  by  oral 
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proof,  when  there  is  no  allegation  of  fraud  in  the  pleadings." 
(22  111.  197.) 

IX.  If  the  parol  evidence  was  inadmissible,  it  is  an  end 
of  argument  for  the  defendants  must  not  only^establish  a 
valuable  consideration,  but  an  agreement  binding  and  ope- 
rative in  point  of  law.  {Davy  v.  Pendei^grass,  5  B.  A  Aid. 
187;  Bulteel  v.  Parroll,  8  Price,  467;  2  Am.  Lea.  Ca  151, 
in  4th  ed.  p.  396;  6  Munford,  6;  7  Leigh,  501;  9  Yerger, 
52;  3  Mason,  446-453;  7  Blackford,  240.)  The  extension 
must  be  by  a  valid  common  law  agreement. 

X.  Granting  the  evidence  was  competent,  that  the  $70 
was  an  advance  payment  of  interest,  it  was  still  not  a  suf- 
ficient consideration  to  sustain  the  agreement  {Rayner  v. 
Fussey^  4  Hurl.  &  Nor.  861;  Hamsbwrger  v.  Exnney^  18 
Gratt.  [Va.]  511;  1  Shep.  202;  5  Wend.  501;  8  Pick.  458; 
11  Wend.  319;  10  Pick.  129-1.)  But  both  parties  proved 
upon  the  trial  that  the  interest  was  not  paid  in  advance. 

XI.  But  if  the  interest  were  paid  in  advance,  and  if  that 
be  a  valuable  consideration  for  this  agreement,  then  the 
agreement  is  usurious  and  void.  {Vtlas  y.  Jones^  1  Com. 
274.)  Upon  negotiable  bank  paper  the  law  allows  interest 
to  be  taken  in  advance  for  the  benefit  of  trade.  This  rule 
has  never  been  extended  further.  (2  Cow.  678;  2  Eem. 
223.)  Could  interest  for  five  years  be  taken  in  advance 
or  for  a  shorter  time,  except  under  the  immunities  the  law 
extends  over  commercial  paper?  **  In  a  case  simply  be- 
tween debtor  and  creditor,  the  debt  being  undisputed  and 
due,  and  drawing  interest,  no  valid  agreement  can  be  made 
by  pai*ol  to  postpone  to  a  future  day  the  payment  of  the 
debt.  The  debtor's  promising  to  pay  interest  will  be  no 
more  than  the  law  will  compel  him  to  do.  K  he  agrees  to 
pay  more,  the  agreement  will  be  void  for  usury."  (28 
Barb.  96.)  And  an  agreement  for  usurious  consideration 
is  no  defense,  though  fully  executed.  (See  the  authorities 
discussed;  10  Ind.  227.) 

Xn.  The  point  made,  that  the  complaint  states  that  no 
part  of  the  principal  had  been  paid,  'has  no  force,  because 
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1.  It  does  not  appear,  from  the  papers,  that  the  point  was 
.  raised  upon  the  trial,  as  it  must  have  been,  to  be  available 

here.  (18  Barb.  522;  19  id.  665;  14  Abb.  75;  20  N.  Y. 
61;  Johnson,  J.)  It  was,  at  most,  a  case  of  viu-iance,  which, 
by  section  169  of  the  code,  is  not  material,  unless  it  has 
misled,  and  that  must  be  proved,  otherwise  it  must  be  dis- 
regarded on  the  trial,  and  most  certainly  after  judgment. 
(10  How.  315;  1  Kern.  368;  20  How.  465;  Code,  sec.  170.) 

2.  Per  contra^  \t  does  appear  affirmatively  that  it  was  not 
made.  The  application  of  the  $70  was,  in  effect,  the  only 
point  to  which  their  proof  was  directed  on  the  trial. 

3  But « whether  this  allegation  in  the  complaint  was  in- 
serted by  the  pleader  from  inadvertence,  or  from  a  miscon- 
ception by  the  •plaintiff  of  the  legal  effect  of  the  agreement, 
of  which  the  pleader  was  ignorant,  it  can  have  no  effect 
here.  It  certainly  creates  no  record  estoppel.  The  judg- 
ment is  not  against  the  record.  No  motion  could  be  made 
in  arrest  by  reason  of  any  inconsistency  between  this  judg- 
ment and  the  pleadings.  Nothing  can  be  claimed  for  it, 
then,  except  its  asserted  effect  as  evidence. 

4.  It  can  have  no  effect  as  evidence,  because  it  does  not 
allege  any  interest  was  paid  in  advance,  nor  indeed  at  all, 
but  that  **  no  part  of  the  principal  was  paid."  Besides,  it 
is  only  material  allegations  which  are  to  be  deemed  admitted, 
and  a  material  allegation  is  one  which  the  plaintiff  is  bound 
to  prove  to  make  out  his  case.  (5  Sand.  54;  4  Sand.  668;  15 
Barb.  400.)  This  negative  allegation  was  surplusage — ^no 
.part  of  plaintiff's  cause  of  action.  And  an  allegation 
anticipating  or  designed  to  ''head  off"  a  possible  defense 
(as  here  that  some  part  of  the  principal  had  been  paid),  ia 
not  in  place  in  the  complaint,  or  to  have  effect  aj9  evidence 
if  put  there.    (36  Barb.  628,  Baloom,  J.) 

5.  But  granting  that  it  is  a  material  allegation,  and  proper 
in  the  complaint,  its  alleged  effect  as  evidence  is  utterly 
demolished  by  the  proofs  of  both  parties.  The  plaintiff 
disproved  it  (and  without  objection),  by  putting  in  evidence 
the  endorsed  note  where  the  $70  is  applied  generally.    The 
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defendants  dbproved  it  by  putting  in  evidence  the  writing, 
which  shows  the  parties  agreed  to  apply  it  upon  the  prin- 
cipal. Then  the  "  admitted  fact''  was  not  a  fact,  and  was 
so  found  by  the  referee,  and  nothing  in  law  can  override 
the  established  truth  short  of  a  technical  estoppel. 

6.  But  suppose  this  point  were  made  upon  the  trial,  it 
was  the  prerogative  of  the  referee  to  amend  the  pleadings 
or  to  disregard  the  variance.  Indeed,  he  is  commanded  to 
do  so  by  the  peremptory  language  of  the  code.  (Sec.  170.) 
And  at  the  most  it  was  a  matter  in  the  discretion  of  the 
referee,  and  not  subject  to  review  upon  appeal. 

XIU.  But  it  afSrmdtively  appears  that  the  defendants 
had  indemnity  for  their  endorsement,  by  the  note  endorsed 
by  R  S.  Sayer.  And  B.  S.  Sayer  (as  indeed  the  law  pre- 
sumes), was  responsible.  And  B.  S.  Sayer  was  again 
indemnified.  And  having  indemnity  the  defendants  are 
not  discharged  by  the  agreement  to  extend.  (12  Wend. 
123.) 

XIV.  The  |1, 100  note  endorsed  by  B.  S.  Sayer,  was  taken 
by  plaintiff  to  hold  as  collateral  simply,  without  any  agree- 
ment to  extend,  and  constitutes  no  defense.    (5  Barb.  580 
7  Wend.  117,  289;  3  Com.  446;  1  Bos.  411;  36  Barb.  294 
5  Hill,  463;   3  Den.  512;  6  Duer,  294;    13  Wend  374 
Story's  Prom.  Notes,  536.) 

XY.  The  maker  of  the  note. and  James  Sayre  the  first 
endorser,  were  insolvent  before  either  of  the  notes  became 
due.  All  the  extension  given  was  for  the  benefit  of  the 
endorsers,  and  with  their  assent  They  cannot,  therefore, 
avail  themselves  of  this  defense.  Certainly  the  plaintifib' 
equities  are  too  strong  to  allow  of  any  violence  to  those 
rules  of  law  which  enure  to  their  protection. 

Davies,  J.  The  defendants,  Hart  and  Beach,  were  the 
endorsers  on  the  note  of  the  defendant  Wait,  and  they 
therefore  occupied  the  position  oiT  his  sureties.  He  was 
the  principal  debtor.  Their  engagement  was  that  he 
should  pay  the  note  if  duly  presented  to  him,  on  the  day 
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it  became  due,  and  if  he  did  not  then  pay  it,  that  they,  on 
receiving  notice  of  its  diijhonor,  would  pay  it  to  the  holder. 
The  only  defense  set  up  in  this  action  is  that  Halliday,  the 
owner  and  holder  of  the  note  in  suit  gave  time  to  Wait, 
the  maker,  for  payment  thereof  after  the  same  became  due, 
without  the  knowledge  or  assent  of  Hart  and  Beach,  the 
endorsers,  and  that  consequently  they  have  been  discharged 
from  their  contract  created  by  such  endorsement 

If  the  holder  of  a  note  gives  the  maker  further  time  for 
the  payment  thereof,  without  the  consent  of  the  endorsers, 
he  discharges  them  from  all  the  liability  that  they  con- 
tracted by  becoming  parties  to  the  note.  (Per  Best,  Ch. 
J.,  Philpot  Y.^BriarU,  4  Bing.  721.)  A  creditor,  by  giving 
further  time  of  payment,  undertakes  that  he  will  not,  during 
the  itime  given,  receive  the  debt  from  any  surety  of  the 
debtor,  for  the  instant  that  a  surety  paid  the  debt  he  would 
have  a  right  to  recover  it  against  his  principal.  The  credi- 
tor, therefore,  by  receiving  his  debt  from  the  surety,  would 
indirectly  deprive  the  debtor  of  the  advantage  that  he  had 
stipulated  to  give  him.  If  the  creditor  had  received  from 
his  debtor  a  consideration  for  the  engagement  to  give  stip- 
ulated delay  of  payment  of  the  debt,  it  would  be  injustice 
to  him  to  force  him  to  pay  it  to  any  one,  before  the  day 
given.  If  to  prevent  the  surety  from  suing  the  principal, 
the  creditor  refuses  to  receive  the  debt  from  the  surety 
until  the  time  given  to  the  debtor  for  payment  by  the  new 
agreement,  the  surety  must  be  altogether  discharged;  other- 
wise he  might  be  in  a  situation  worse  than  he  was  in  by 
his  contract  of  suretyship.  If  he  be  allowed  to  pay  the 
debt  at  the  time  when  he  undertook  that  it  should  be  paid, 
the  principal  debtor  might  have  the  means  of  repaying 
him.  Before  the  expiration  of  the  esztended  period  of 
payment,  the  principal  debtor  might  have  become  insol- 
vent A  creditor,  by  giving  time  to  the  princip^  debtor, 
in  equity  destroys  the '  obligation  of  the  sureties,  and  a 
court  of  equity  will  grant  an  injunction  to  restrain  a  credi- 
tor, who  has  given  further  time  to  the  princioal,  from 
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bringing  an  action  against  the  surety.  This  equitable  doc- 
trine the  courts  of  law  have  applied  to  cases  arising  on 
promissory  notes  and  bills  of  exchange.  (Per  Best,  Ch. 
J.,  S.  C.) 

It  was  formerly  held.that  any  absolute  and  distinct  agree- 
ment to  give  the  acceptor  time  was  considered  as  discharg- 
ing the  drawer  and  endorsers  of  a  bill  of  exchange,  with- 
out any  distinction  whether  or  not  such  agreement  was 
founded  on  asuflScient  consideration  to  bind  the- party  mak- 
ing it;  because,  at  least,  the  acceptor  relying  on  the  honor 
of  the  party  making  it,  and  that  he  would  abide  by  it, 
would  naturally  relax  in  his  endeavors  to  pay  the  bill 
before  the  enlarged  time,  and  in  the  mean  time  might  pay 
less  accommodating  holders.  (Chitty  on  Bills,  9th«Am.  ed. 
p.  446,  and  cases  cited.)  But  the  same  author  observes, 
that,  of  late,  a  distinction  has  been  taken  and  a  new  doc- 
trine has  sprung  up,  and  been  acted  upon,  namely,  that 
even  an  express  agreement  not  to  sue,  made  after  giving 
Botice  of  non-payment,  but  withovl  sufficient  consideration^ 
and  without  taking  any  new  security,  being  nudum  pactum^ 
will  not  discharge  the  other  parties,  and  several  authorities 
are  cited  to  maintain  this  proposition.  Among  others,  the 
case  of  Arundel  Bank  v.  Goble,  decided  in  K.  B.  in  1817, 
which  was  an  action  by  the  endorsee  against  the  drawer  of 
a  bill.  The  plaintiffs  were  the  holders  when  the  bill  became 
due,  and  duly  presented  the  same  to  the  acceptor  for  pay- 
ment, and  wrote  a  letter  to  the  defendant  in  due  time, 
informing  him  of  the  dishonor,  but  that  from  the  promise 
of  the  acceptor  they  expected  the  sum  would  be  shortly 
paid.  Afterwards  the  acceptor  applied  to  them  for  in- 
dulgence for  some  months.  They,  in  reply,  wrote  to  the 
acceptor  that  they  would  give  him  the  time,  but  that  they 
should  expect  interest.  The  cause  was  tried  on  the  home 
circuit  before  Burroughs,  J.,  where  it  was  contended  by 
Nolan  and  Comyn  for  the  defendant,  that  the  indulgence  to 
the  acceptor  discharged  the  drawer,  but  the  juiy  found  a 
verdict  for  the  plaintifi.     On  motion  to  the  court  of  K.  B. 
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for  a  new  trial,  the  court  held  that,  as  no  fresh  security  was 
taken  from  the  acceptor,  the  agreement  of  the  plaintifis  to 
wait  without  consideration  did  not  discharge  the  drawer, 
because  the  acceptor  might,  notwithstanding  such  agree- 
ment, be  sued  the  next  instant,  and  that  the  understanding 
that  interest  should  be  paid  by  the  acceptor  made  no  differ- 
ence. 

Philpot  y.  Briant  {supra),  was  an  action  by  a  holder, 
against  the  drawer  of  a  bill  of  exchange.  The  defense  waa 
that  time  had  been  given  to  the  acceptor,  and  that  conse- 
quently, the  drawer  had  been  discharged.  The  plaintiff 
apphed  to  the  agent  of  the  executrix  of  the  acceptor,  who 
said  there  was  not  sufficient  personal  property  to  pay  the 
bill  thcq,  but  that  if  the  plaintiff  would  let  the  matter 
stand,  the  executrix  would  engage  to  pay  the  bill  out  of 
her  private  income.  The  plaintiff  promised,  provided  the 
interest  was  paid,  to  give  a  reasonable  time,  and  in  pursu- 
ance of  this  agreement,  interest  was  paid  out  of  the  private 
income  of  the  executrix.  On  a  motion  for  a  non-suit,  ver- . 
diet  having  been  taken  for  plaintiff,  the  common  pleas  dis- 
charged the  rule,  holding  that  the  time  of  payment  must 
be  given  by  a  contract  that  is  binding  on  the  holder  of  the 
bill;  a  contract  without  consideration  is  not  binding  on 
him;  the  delay  in  suing  is,  under  such  an  agreement,  gra- 
tuitous; notwithstanding  such  contract,  he  may  proceed 
against  the  acceptor  when  he  pleases,  or  receive  the  amount 
of  the  bill  from  the  drawer  or  endorser.  .  The  case  of 
Arundel  Sank  v.  Goble,  supra,  is  cited  with  approbation, 
and  it  is  said  that  case  was  stronger  than  the  present.  The 
court  said:  *•  If  the  promise  made  by  the  executrix  of  the 
acceptor,  be  considered  to  be  a  promise  to  pay  the  debt 
with  interest,  out  of  the  assets  of  the  executrix,  it  gives 
no  claim  to  the  holder  beyond  what  the  bill  gave  him. 
The  executrix  was,  before  that  promise  was  made,  bound 
to  pay  principal  and  interest  out  of  her  testator's  effects. 
If  it  is  to  be  taken  to  be  a  personal  promise  of  the  execu- 
trix, it  is  void  under  the  statute  of  frauds,  not  being  in 
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writing."  The  court  in  its  opinion,  takes  no  notice  of  the 
fact  that  the  interest  was  paid  by  the  executrix  out  of  her  pri- 
vate income.  The  interest  paid*  being  due,  the  court  must 
have  regarded  such  payment  as  in  discharge  of  a  legal  liability 
already  existing,  and  that  it  formed  no  consideration  for  the 
new  agreement  to  give  time.  It  must  also  have  been  regarded 
by  the  court  as  an  immaterial  circumstance,  that  such  pay- 
ment was  made  out  of  the  private  income  of  the  executrix. 

Both  these  cases  artf  cited  by  Judge  Nelson,  with  appro- 
bation, in  his  opinion  in  the  case  of  Gahn  v.  Memcemcz 
(11  Wend.  312).  In  that  case  a  party  holding  a  bond  and 
mortgage,  over  due,  received  from  the  principal  debtor  his 
promissory  note  at  thirty  days  for  the  amount  of  the  bond 
and  the  accrued  interest  thereon.  The  surety  claimed  that 
the  receipt  of  such  note  was  giving  time  to  the  principal, 
and  therefore  discharged  the  surety.  It  was  held  that  the 
giving  of  the  note  therefor  was  of  no  benefit  to  the  credi- 
tor, for  she  already  had  a  higher  and  better  security,  and 
for  the  same  reason  it  was  no  injury  to  the  principal.  He 
was  already  liable  for  the  same  amount  on  his  bond.  There 
was,  therefore,  no  consideration  of  benefit  on  the  one  side, 
or  harm  on  the  other,  to  raise  or  give  effect  to  the  implied 
promise  of  delay  relied  on.  The  case  of  Pabodie  v.  Stngr 
(12  Johns.  R.  426),  is  approvingly  cited  as  containing  an 
apposite  illustration  of  the  principle  that  payment,  even, 
of  part  of  a  debt  already  due,  furnishes  no  good  considera- 
tion for  an  agreement  to  defer  a  demand  of  the  residue.  It 
was  in  that  case  decided  that  payment  of  a  part  of  a  debt 
is  not  a  consideration  which  will  support  a  promise  to  for- 
bear, because  the  payment  of  the  surety  was  doing  no 
more  than  the  party  was  bound  to  do. 

Upon  the  facts  found  by  the  referee  in  this  case,  we  see 
that  the  debtor.  Wait,  was  indebted  upon  two  separate  ^nd 
distinct  notes  to  his  creditor,  Halliday.  Upon  "both  he  had 
sureties;  and  no  facts  are  disclosed  which  show  that  the 
endorsers  upon  the  note  for  $1,000  had  any  higher  equity  for 
the  appropriation  of  the  payment  made  on  the  16th  June, 
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1856,  of  $400,  than  the  endorser  upon  the  note  of  $500. 
Both  notes  were  over  due,  and  Wait,  the  maker,  was  legally 
bound  to  pay  both;  not  one  more  than  the  other.  He  made 
the  payment  of  $400  to  his  creditor,  holding  both  securi- 
ties; and,  by  the  agreement  made  between  them  at  the 
time  of  such  payment,  which  was  reduced  to  writing  and 
signed  by  Halliday,  the  person  to  be  bound  thereby,  the 
payment  was.  distributed  and  endorsed,  $330  on  the  note 
of  $500  and  $70  on  the  note  of  $1,0«0.  From  the  finding 
of  the  referee,  we  are  to  assume  that  there  was  no  other 
or  different  agreement  in  reference  to  the  object  of  such 
payment  and  the  appropriation  thereof,  than  what  is  con- 
tained in  said  paper  writing.  There  is  no  ambiguity  in 
its  terms.  In  consideration  of  $70  paid  and  endorsed  upon 
the  $1,000  note,  and  of  $330  paid  and  endorsed  upon  the 
$500  note,  Halliday  agreed  to  extend  the  time  of  the  pay- 
ment of  the  $1,000  note  until  October  first,  then  ensuing. 

In  making  these  payments,  therefore.  Wait  but  discharged 
the  legal  obligations  already  resting  upon  him;  and*neither 
the  fact  of  such  payments,  nor  the  appropriation  thereof, 
upon  the  two  securities,  furnished  any  consideration  for  the 
agreement  to  give  time  for  the  payment  of  the  $1,000  note* 
If  the  $70  had  been  paid  as  interest  on  the  $1,000  note,  as 
is  contended  for  by  the  counsel  for  the  appellants,  another 
and  different  question  would  be  presented.  That  amount 
of  interest  was  not  then  due  upon  the  note,  and  its  payment 
would  have  been  a  pre-payment  of  interest — ^the  discharge 
of  an  obligation  before  its  maturity.  Such  pre-payment 
of  interest  would  undoubtedly  have  furnished  a  good  con- 
sideration for  the  agreement  to  give  time.  We  are  not 
embarrassed,  however,  by  that  question.  The  fact  is  dis- 
tinctly found  by  the  referee,  that  after  a  discussion  between 
the  parties,  Wait,  expressing  a  wish  that  the  whole  sum 
paid  should  be  applied  on  the  note  of  $1,000,  it  was  finally 
agreed  that  the  sum  of  $70  should  be  applied  on  the  note; 
and  it  is  not  found  that  it  was  to  be  applied  in  payment  of 
interest,  and  we  must  therefore  assume  that  it  was  made  as 
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a  payment,  generally,  on  the  note.  Upon  the  facts,  there- 
fore, as  found  by  the  referee,  there  can  be  no  doijbt  that 
his  conclusions  of  law  were  correct,  and  that  the  plaintiff 
was  entitled  to  recover. 

The  question  remaining  to  be  considered  arises  upon  the 
offer  of  the  defendants,  and  the  ruling  of  the  referee 
excluding  the  same.  The  offer  was  in  these  words.  The 
counsel  for  the  defendants  proposed  to  show  by  the  witness 
Wait,  the  maker  of  the  note,  that  he  requested  the  plain- 
tiff to  apply  the  whole  sum  paid  on  the  note  in  suit,  and 
in  consideration  that  the  witness  would  waive  his  right  to 
have  the  same  applied  on  the  note  in  suit,  and  would  allow 
the  plaintiff  to  apply  the  sum  of  $380  on  the  $500  note, 
and  $70  as  interest  on  the  note  in  suit,  the  plaintiff  agreed 
to  extend  the  time  of  payment 

The  first  objection  which  presents  itself  to  this  testi- 
mony is  that  it  is  an  attempt  to  set  up,  by  parol  evidence, 
a  different  agreement  between  the  parties  than  that  con- 
tained in  the  writing  produced.  This  showed  the  applica- 
tion of  the  whole  sum  paid,  and  that  the  sums  paid  and 
endorsed  on  each  note  were  so  paid  on  account  of  the 
amount  due  thereon  generally,  and  not  on  account  of  inte- 
rest. This  could  not  be  done.  The  written  agreement 
merged  all  previous  conversations  and  negotiations  betweeu 
the  parties,  and  must  be  held  to  express  the  true  agree- 
ment made  between  them,  upon  the  matters  therein  refer- 
red to.     {Renard  v.  Sampson^  2  Kern.  561.) 

In  FellotM  V.  Prentiss  (3  Denio,  512),  it  was  held  that 
if  a  principal  debtor  gives  the  creditor  his  note  for  the 
debt  payable  on  the  day  after  date,  the  surety  is  thereby 
discharged.  It  was  offered  to  show  that  the  note  was 
intended  as  a  mere  memorandum  note,  giving  no  extension 
of  credit,  and  was  intended  only  to,fix  the  balance  of  the 
account  This  evidence  was  excluded.  The  chancellor,  in 
his  opinion,  says  the  written  receipt  and  the  notes  showed 
that  those  notes  were  received  in  payment  of  the  original 
account  and  interest  thereon  to  that  date.    The  circuit  judge 
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rery  properly  refused  to  allow  evidence  to  contradict  the 
written  statement,  and  to  show  that  one  of  the  notes  was  a 
mere  memorandum  note,  which  gave  no  extension  of  credit. 
The  referee,  therefore,  properly  excluded  the  parol  evi- 
dence offered  to  show  that  the  $70  was  paid  as  interest  on 
the  note  of  $1,000.  Such  testimony  tended  to  contradict, 
vary,  and  alter  the  written  agreement,  and  was  inadmissi- 
ble. But  it  is  insisted,  on  the  part  of  the  defendants,  that 
it  is  competent  for  them  to  show,  by  parol,  that  the  consid- 
eration expressed  in  the  written  contract  for  giving  time  for 
the  payment  of  the  $1,000  note  was  not  the  true  consider- 
ation for  such  extension,  but  that  the  same  was  the  waiver 
of  the  right  of  Wait  to  have  the  whole  of  said  payment 
endorsed  upon  the  note  of  $1,000,  and  his  consent  to  have 
$330  of  said  amount  endorsed  upon  the  note  of  $500.  And 
it  is  urged,  on  behalf  of  the  defendants,  that  such  waiver 
and  consent  formed  a  good  consideration  for  such  extension, 
as  such  payment  was  beneficial  to  the  plaintiff;  and  it  is 
claimed  that  he  had  no  security  therefor.  I  think  it  may 
well  be  doubted  if  this  would  make  out  a  good  considera- 
tion, upon  the  facts  developed  in  the  referee's  report  and  in 
the  agreement.  It  would  appear  that  the  note  for  $500 
was  given  on  a  cont;*act  for  the  sale  by  Halliday  to  Wait 
of  a  certain  lot  of  land,  and  the  inference  is  strong  that 
possession  of  the  land  sold  was  retained  by  Halliday  as 
security  for  the  payment  of  the  balance  of  the  purchase 
money.  It  may,  also,  be  inferred  from  the  language  used 
in  the  agreement  of  June  16,  1856,  that  Halliday  there 
agreed  to  give  up  the  possession  of  the  lot  sold  to  Wait, 
and  that  the  consideration  for  such  surrender  was  the  pay- 
ment of  the  $330  on  the  $500  note.  He  would  seem  to 
have  been  paid  subsequently  thereon  the  sum  of  $110 — 
leaving  only  due  of  principal  the  sum  of  $60. 

The  case  of  McCrea  v.  Purmort  (16  Wend.  460),  and 
the  authorities  there  cited,  fully  sustain  the  position  that 
the  utmost  latitude  is  permitted  to  ascertain  the  true  con- 
sideration named  in  a  deed,  and  proof  is  allowed,  to  show 
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the  actual  consideration,  although  it  be  different  in  its 
nature  and  amount,  from  that  named  in  the  instrument. 
But  Judge  CowEN  says  in  his  opinion  in  that  case,  that 
enquiry  is  allowed  '*  whenever  that  shall  become  material 
to  a  personal  action  between  the  parties,"  That  this  enquiry 
is  restricted  to  the  parties  to  the  instrument  is  also  apparent 
from  the  case  of  Murray  v.  Smith  (1  Duer,  412.)  The 
court  in  its  opinion  by  Boswobth,  J.  says:  **  We  think  the 
law  must  be  deemed  to  be  well  settled  in  this  state,  that 
either  party  is  at  liberty  to  show  for  any  purpose,  except 
to  prevent  its  operating  as  a  valid  and  effective  grant,  that 
its  consideration  was  different,  greater  or  larger  than  that 
named  in  it,  and  not  wholly  or  at  all  pecuniary  in  a  suit,  by 
the  vendor  against  the  vendee  to  recover  the  actual  conside- 
ration agreed  to  be  paid,  or  in  a  suit  brought  by  the  vendee 
against  the  vendor  on  the  covenants  of  seizin,  or  against 
incumbrances."  To  the  same  purport  is  the  case  of  Bingham 
V.  Weiderwax  (1  C!oms.  509.)  All  of  the  cases  referred  to, 
where  the  consideration  has  been  epquired  into,  were  between 
the  parties  to  the  instrument,  and  I  have  not  found  a  case 
where  such  an  enquiry  has  been  permitted  by  persons  not 
parties  to  the  instrument  or  contract.  In  Greenvault  v. 
Davis  (4  Hill,  643),  the  supreme  court  held  that  such 
enquiry  could  only  be  permitted  to  the  parties  to  the  instru- 
ment. Bronson,  J.  in  delivering  the  opinion  of  the  court, 
recognizing  the  rule  that  the  consideration  clause  is  open  to 
explanation  by  parol  proof,  observes:  "Whatever  the  rule 
might  be  if  the  question  were  between  the  original  parties 
to  the  deed,  the  defendant  is  not  at  liberty  to  set  up  this 
defense  against  the  plaintiff.  The  original  parties  knew  of 
course,  what  was  the  true  consideration  for  the  grant,  but 
it  is  not  so  with  third  persons.  They  have  no  means  of 
knowing  what  consideration  was  paid,  but  from  what  the 
parties  have  said  by  the  conveyance."  That  was  an  action 
on  a  covenant  of  warranty  contained  in  a  deed  executed  by 
the  defendant,  the  plaintiflf's  grantor.  On  the  trial,  the 
defendant  offered  to  prove  that  the  consideration  money, 
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paid  by  Price,  the  plaintiff's  grantor,  to  the  defendant, 
vraB  less  than  the  amount  expressed  in  the  deed.  The 
judge  excluded  the  evidence,  and  such  ruling  was  sustained 
by  the  supreme  court. 

It  follows  that  it  was  not  competent  for  the  appellants, 
not  parties  to  the  written  contract  between  Wait  and  Halii- 
day,  to  contradict,  rary  or  alter  the  consideration  expressed 
therein,  and  the  testimony  offered  by  them  for  that  purpose 
was  properly  rejected. 

The  ruling  of  the  referee  upon  such  offer  being  correct, 
the  judgment  must  be  affirmed* 

HoGEBOOM,  J.  The  sureties  were  not  discharged.  There 
was  no  valifl  agreement  for  the  extension  of  the  time  of 
payment.  There  was  no  payment  of  any  sum  which  the 
pai'ty  paying  was  not  obliged  to  pay.  The  performance 
of  an  unqualified  legal  obligation  by  payment  of  part  of  a 
sum  due  upon  a  note,  is  not  a  ralid  consideration  for  the 
extension  of  payment  of  the  remainder. 

The  written  agreement  shows  no  legal  ground  for  a  valid 
extension  of  payment.  That  agreement  probably  concludes 
the  parties.  They  have  put  their  contract  in  writing,  and 
ought  to  be  bound  by  it 

But  even  if  the  parol  proof  of  consideration  is  admissi- 
ble, it  makes  out  no  valid  consideration  for  the  extension 
of  time.  It  merely  shows  that  the  debtor  altered  his 
mind  about  the  mode  of  applying  the  payments,  influ- 
enced, it  may  be,  by  the  persuasions  of  the  creditor,  but 
not  sun*endering  any  legal  right  for  any  consideration 
paid.  The  proof  does  not  come  up  to  the  offer.  The 
extension  of  time  was  not  jpurckased  by  the  change  in  the 
application  of  the  payments.  If  it  had  been,  I  am  not 
prepared  to  say  that  such  a  change,  where  both  debts 
were  over-due,  would  be  a  sufficient  consideration  for  a 
valid  agreement'  to  extend  the  time  of  payment.  The 
judgment  should  be  affirmed. 

Judgment  affirmed. 
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Smith  A.  Dewey,  survivor,  4c.,  v.  Hibam  G.  Hotchkiss. 

AAer  a  defeDdant  has  availed  himself  of  the  plaintifiT's  books  of  accoant,  to 
establish  certain  credits,  in  his  fayor,  it  is  competent  for  the  plaintiff  to 
read  from  the  same  books  charges  and  entries  which  show  that  those 
credits  have  been  exhausted  by  counter  charges  of  debit,  made  at  about 
the  same  time  and  afterwards. 

The  defendant  can  not  use  the  books  to  establish  credits  in  his  favor,  and 
uno  Jlatu  deny  to  the  plaintiff  the  full  benefit  of  the  charges  therein 
against  him. 

He  must  take  the  whole  or  none;  and  having  elected  to  put  the  books  in 
evidence,  for  his  own  benefit,  he  cannot  afterwards  be  permitted  to  deprive 
the  plaintiff  of  the  benefit  of  any  charges  therein  in  his  favor. 

In  such  a  case  it  is  wholly  unimportant  whether  the  whole  or  any  portion 
of  the  entries  are  in  the  handwriting  of  the  plaintiff. 

This  action  was  brought  to  recover  a  balance  for  goods 
sold,  arising  out  of  merchants'  accounts,  part  in  favor  of  the 
plaintiff  and  Philip  C.  Wells — the  interest  of  Philip  C. 
Wells  in  which  had  been  assigned  to  John  Wells — and  part 
in  favor  of  the  plaintiff  and  John  Wells.  A  portion  of 
the  demands  consisted  in  charges  of  cash  to  the  defendant. 
John  Wells  died  after  the  commencement  of  the  action. 
On  the  trial  before  the  referee,  the  plaintiff  proved  acooimts, 
commencing  April  27,  1848,  and  ending  September  30, 
1851,  amounting  to  $1,269.72.  These  accounts  were  proven 
by  the  plaintiff's  calling  several  persons  who  had  been  their 
clerks,  and  on  their  examination  placed  in  their  hands  the 
day  books  of  said  plaintiffs,  and  proved  by  said  clerks 
items  of  charge  against  the  defendant,  which  were  upon 
said  books,  fully  by  recollection  independent  of  said  books, 
and  partly  by  recollection  refreshed  from  said  books,  and 
partly  by  charges  in  said  books,  being  in  the  handwri- 
ting of  said  clerks.  The  plaintiffs  also  placed  in  the 
hands  of  said  clerks  a  certain  other  book,  called  a  cash 
book,  and  proved  by  said  clerks  charges  of  cash  against 
the  defendant  upon  said  cash  books,  in  like  manner  as  they 
had  proved  the  charges  upon  said  day  books.  The  total 
32 
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amount  of  the  plaintiff's  account  as  thus  pj^oved  was 
$1,269.72.  The  defendant  on  cross-examination,  proved 
the  books  so  produced  to  be  the  books  of  original  entry 
of  the  plaintiffs,  and  proved  certain  entries  upon  said  books 
to  be  in  the  hand-writing  of  Dewey,  one  of  the  plaintifl^* 
The  defendant  then  offered  to  read  in  Evidence  from  said 
day-books  the  said  items  of  credit,  amounting  to  $152.09, 
proved  to  be  in  the  handwriting  of  Dewey.  The  same  was 
admitted,  and  the  defendant's  counsel  then  read  from  said 
books  said  items  in  evidence.  The  defendant  then  9ffered 
in  evidence  said  cash  book  for  the  purpose  of  proving  items 
of  cash  which  were  credited  to  him  on  said  cash  book,  and 
the  same  was  admitted;  and  the  defendant's  counsel  then 
read  in  evidence  from  said  cash  book  eight  items  entered 
thereon  of  cash  credited  to  said  defendant,  the  first  of 
which  bore  date  July  21,  1848,  and  the  last  of  which  Nov. 
19,  1851,  and  amounting,  in  the  whole,  to  $152.09^  The 
plaintiffs'  counsel  then  offered  in  evidence  the  day*booka 
of  plaintiffs,  and  to  read  therefrom  in  evidence  the  several 
charges  against  the  defendant  made  thereon,  which  had  not 
been  proved  by  the  plaintiff'  witnesses,  which  were  mostly 
in  the  handwriting  of  the  plaintiff  Dewey,  commencing  on 
the  27th.  day  of  April,  1848,  and  ending  September  30, 
1851,  on  the  ground  that  the  defendant  having  read  in  evi- 
dence the  above-mentioned  items  from  said  day-books,  th^ 
whole  of  said  day-books  were  made  evidence  for  the  plain 
tifl&,  to  which  the  defendant  objected,  and  the  referee 
admitted  the  same,  and  the  defendant  excepted.  The  item? 
80  admitted  amounted  to  $137.49^  and  were  allowed  to  the 
plaintiffs  by  the  referee,  who  reported  a  balance  due  to  the 
plaintiffs  of  $299.62,  and  judgment  entered  on  his  report 
was  affirmed  at  general  term.  The  defendants,  thereupon 
appealed  to  this  court.  The  cause  was  submitted  on  printed 
points,  by 
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Davies,  J.  The  only  question  made  is  whether  the 
referee  decided  correctly  in  admitting  the  books  in  evidence 
on  the  part  of  the  piaintifis.  This  point  would  seem  to 
have  been  distinctly  disposed  of  by  this  court.  In  the 
case  of  Low  v.  Payne  (4  Corns.  247),  the  court  said:  The 
rule  undoubtedly  is  that  the  private  entry  of  the  party 
himself,  in  his  favor,  is  not  available  to  sustain  a  charge  for 
cash  lent,  but  only  those  entries  which  are  made  in  the 
regular  and  usual  course  of  his  business.  In  that  ease, 
however,  the  books  comprise  a  series  of  entries  made  in 
the  usual  course  of  business,  in  the  midst  of  which,  at  con- 
siderable distances  apart,  are  the  two  exceptionable  items. 
The  defendant  made  nb  proof,  but  would  appropriate  to 
himself  the  benefit  of  the  credits  appearing  in  his  favor, 
upon  the  same  books,  while  he  denies  to  the  plaintiff  the 
full  benefit  of  all  his  charges.  The  court  below  were 
right  in  the  position  held  by  them,  that  if  the  defiendant 
would  make  the  books  evidence  in  his  favor,  he  can  not 
do  so  without  taking  the  whole  account  together.  The 
accounts  are  received  in  that  case  in  like  manner  as  the  oral 
admissions  of  the  party,  the  whole  of  which,  or  none,  must 
be  received.  The  defendant  is  precluded  by  it,  unless  he 
wholly  disproves  the  items.  In  the  case  at  bar  the  defend- 
ant availed  himself  of  the  plaintiflb'  books,  to  establish 
certain  credits  in  his  favor.  Clearly  the  plaintiff  was  at 
liberty  to  use  the  same  books  to  show  the  amount  of 
charges  against  the  defendant,  also  contained  therein.  He 
can  not  use  the  books  to  establish  credits  in  his  favor,  and 
uno  fiatu  deny  to  the  plaintiff  the  full  benefit  of  the  charges 
therein  against  him.  He  must  take  the  whole  or  none,  and 
having  elected  to  put  the  books  in  evidence  for  his  benefit, 
he  can  not  be  now  permitted  to  deny  t&e  plaintiff  the  ben- 
efit of  any  charges  therein  in  his  favor. 

In  Pendleton  v.  Weed  (17  N.  Y.  72),  upon  the  trial  the 
plaintiff,  called  a  bookkeeper  who  testified  that  he  had 
examined  the  books  of  the  two  firms  of  the  defendants, 
and  then  refeixed  to  certain  entries  in  the  ledger,  and  also 
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in  the  journal  of  one  of  the  firms  of  the  defendants.  On 
his  cross-examination,  he  testified  that  he  had  examined 
all  their  books  that  contained  notes  mentioned  in  the  entries 
referred  to  Would  in  a  regular  course  of  business  be  entered 
in  the  bill  book,' and  that  one  of  the  entries  referred  to  a 
cash  book.  The  witness  was  then  asked  to  turn  to  the  cash 
book  and  read  the  entry  referred  to;  also  to  the  bill  book, 
and  read  the  corresponding  entries  in  it  in  regard  to  the 
notes.  Objection  was  made,  but  overruled  by  the  court, 
and  the  plaintifi*  excepted,  and  the  entries  were  read.  The 
counsel  for  the  plaintifi*  then  called  for  the  books  of  Rhodes, 
Weed  &  Co.,  Xhe  other  firm  of  defendants  which  were  pro- 
duced, and  the  bookkeeper  read  certain  entries  in  the  ledger 
and  journal  of  that  firm.  On  his  cross-examination,  the 
witness  was  permitted  by  the  court,  under  an  objection  and 
exception,  to  read  from  the  cash  and  check  books  of  that 
firm,  upon  the  subject  of  the  payment  of  the  judgment  in 
controversy;  the  court  ruling  that  the  witness  might  read 
from  any  of  the  books  that  were  kept  cotemporaneously. 
In  the  opinion,  concurred  in  by  all  the  judges  of  this  court 
except  one,  upon  this  point,  it  is  said:  The  entries  which 
were  objected  to  as  evidence,  in  the  books  of  N.  &.  H. 
Weed  &  Co.,  proved  nothing  material  beyond  what  had 
already  been  proved  by  the  plaintiff;  but  in  regard  to  all 
the  entries,  the  reading  of  which  was  objected  to,  both 
those  in  the  books  of  N.  <fe  H.  Weed  &  Co.,  and  those  in 
the  books  of  RhojJes,  Weed  &  Co.,  the  plaintiflSs  having 
given  in  evidence  entries  in  some  of  the  books  of  each 
firm  on  the  question  of  payment,  it  was  proper  to  allow 
the  defendants  to  refer  to  other  entries  \on  the  same  sub- 
ect,  about  the  same  time,  in  other  books  essential  to  a 
complete  system  of  bookkeeping  then  kept  and  used  by 
those  firms  respectively.  The  books  of  each  firm  must  be 
regarded  as  one  for  the  purposes  of  evidence,  and  the  question 
IS  the  same  as  if  the  entries  objected  to  had  been  in  the  same 
books  with  the  entries  used  by  the  plaintiff.  If  a  party  uses 
Dooks  of  account  against  his  adversary,  he  makes  them  evi- 
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dence  for  him  on  the  same  subject  They  are  like  any  declara- 
tion or  admission,  by  writing  or  orally;  if  part  is  used,  the 
whole  relating  to  ike  same  matter  is  admissible.  In  the  case 
now  under  consideration  the  plaintiff'  offer  was  to  read  from 
thc^  same  books  which  the  defendant  had  read  from.  The 
portions  proposed  to  be  read  by  the  plaintiffs  related 
to  the  same  subject  matter  as  the  parts  read  by  the  defend- 
ant, namely,  the  dealings  between  the  parties.  The  defend- 
ant had  read  entries  forming  a  part  of  the  plaintiffs'  account 
with  the  defendant.  Other  entries,  in  the  same  books,  con- 
taining items  of  said  account  were  pertinent  to  a  full  under- 
standing of  the  accounts  and  to  their  completeness.  The 
defendant  had  read  items  of  credit  to  him  from  the  books, 
and  it  was  clearly  competent  for  the  plaintiff  to  read  from 
the  same  books  charges  and  entries,  which  showed  that 
these  credits  had  been  exhausted  by  counter-charges  of 
debts  made  at  about  the  same  time  and  afterwards. 

No  inquiry  was  or  could  have  properly  been  made  as  to 
the  handwriting  of  the  entries  in  the  plaintiffs'  books  put 
in  evidence  by  the  defendant.  The  inquiry  would  have 
been  quite  immaterial,  as  they  did  not  derive  their  charac- 
ter as  evidence  from  that  circumstance,  but  from  the  fact 
that  they  were  found  in  the  books  of  the  plaintiffs  in  the 
regular  course  of  their  business,  and  were,  therefore,  to  be 
deemed  and  regarded  as  the  acts  and  admissions  of  the 
plaintiffs  themselves.  It  was  of  no  importance,  therefore, 
that  the  entries  offered  in  evidence  by  the  plaintiffs  were 
in  the  handwriting  of  one  of  the  plaintiffs.  They  were 
admissible,  on  the  ground  that  the  defendant  had  put  in 
evidence  a  portion  of  the  admissions  made  by  the  plaintiffs 
which  were  favorable  to  him,  and  it  followed  from  thence 
that  the  plaintiff  were  entitled  to  put  in  the  residue  which 
favored  their  views.  It  was  wholly  unimportant,  wliether 
the  whole  or  any  portion  of  the  entries  were  in  the  hand- 
writing of  the  plaintifl^,  or  either  of  them.  The  judgment 
appealed  from  should  be  affirmed. 
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HoGEBOOM,  J.  The  plaintiflSs'  accouDt  books,  it  is  coq- 
eeded,  were  properly  in  evidence.  In  connection  with  the 
oral  testimony  of  the  clerks,  they  established  the  larger 
part  of  the  plaintijSs'  claim.  Being  in  evidence,  the  defend- 
ant availed  himself  of  them  to  prove  thereby  credits  in  his 
own  favor.  These  were  equally  well  established,  whether 
they  were  in  the  plaintifis'  handwriting  or  not  The 
plaintiff'  had  brought  them  forward  as  their  books,  claim- 
ing for  them  authenticity  and  credit,  and  could  not  deny 
their  admissibility  and  force,  even  when  they  operated 
against  themselves. 

In  using  them  for  his  purpose,  the  defendant  apparently 
travelled  over  their  entire*  contents,  selecting  his  items 
wherever  he  pleased,  without  reference  to  dates  or  subject 
matter,  or  their  connection  or  relation  to  the  charges  read 
by  the  plaintifis.  Thus  he  selected  from  the  day  books 
three  different  items,  each  of  considerable  amount,  of  the 
respective  dates  of  May  2d,  1848,  March  22d,  1849,  and 
October  27th,  J849.  He  selected  from  the  cash  book  eight 
different  items,  ranging  between  the  dates  of  July  21st, 
1848,  and  November  19th,  1851.  He  had  therefore  used 
the  whole  of  the  books  indifferently  for  his  purpose.  He 
had  taken  the  entire  account  between  the  plaintifis  and  the 
defendant,  adopted  it  for  his  own  benefit,  and  was  not,  I 
think,  at  liberty  to  renounce  it  where  it  made  against  him. 
The  books  constituted  one  entire  series  of  accounts  between 
these  parties,  and,  for  the  purposes  of  this  case,  may  be 
regarded  as  if  they  contained  nothing  else  whatever — 
indeed,  as  if  they  had  all  been  presented  in  court  by  the 
plaintiff  on  a  single  paper  or  account  current.  In  such 
case  could  the  defendant  be  permitted  to  cull  particular 
entries  from  the  account  and  exclude  the  residue?  I 
think*  not. 

The  rule  that  a  party  whose  oral  declarations,  in  a  con- 
versation are  improved  in  evidence  by  his  adversary,  is 
not  thereby  permitted  to  introduce  in  his  own  favor  dia- 
connected  portions  of  the  same  conversation  having  refer- 
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matters,  haa  no  close 

:  be  regarded  as  the  single, 

lit  of  the  party  offering  it — 

I  lie  true  state  of  the  businesd 

l)arties — ^not  necessarily  entitled 

■ .  if  discredited  by  other  evidence, 

consideration  of  the  jury. 

<Iefendant,  .having  adopted  the  whole 

.  ing  through  its  entire  scope  and  contents, 

K  y  to  the  whole,  and  has  made.it  necessary 

A  take  in  the  whole,  in  order  to  determine 

})ortion8  rejected  by  him  bear  upon,  affect  or 

•>  portions  selected.    There  is  no  evidence  that 

.lions  of  the  account  introduced  by  the  plaintiff, 

;  iiose  introduced  by  the  defendant,  do  not  materially 

ihy  the  effect  of  the  latter  items,  and  do  not  in  fact 

late  to  the  same  precise  subject  matter.     And  we  may 

presume  it  to  be  so,  as  we  can  make  no  intendment  against 

the  prc^riety  of  the  ruling  in  the  court  below. 

This  court  has,  in  substance,  afSrmed  the  propriety  of 
this  evidence.  In  Low  v.  Payne  (4  Comst.  248),  the  plain- 
iifb'  books  (properly  established  by  preliminary  proof), 
constituted  the  only  evidence.  They  contained  credits 
which  the  defendant  insisted  upon  the  benefit  of,  and  the 
court  held  him  thereby  compelled  to  submit  to  two  charges 
of  cash  paid  contained  in  the  books,  though  not  properly 
items  of  book  account.  In  Pendleton  v.  Weed  (17  N.  Y^ 
76),  where  the  books  of  two  different  firms  had  been  put 
in  evidence  (in  part  consisting  of  different  members),  the 
court  say:  *'The  plaintiff  having  given  in  evidence  entries 
in  some  of  the  books  of  each  firm  on  the  question  of  pay- 
ment, it  was  proper  to  allow  the  defendant  to  refer  to  other 
entries  on  the  same  subject."  K  a  party  uses  books  of 
account  against  his  adversary,  he  makes  them  evidence  for 
him  on  the  same  subject.  They  are  like  any  Seckration 
or  admbsion  by  writing  or  orally;  if  part  is  msed,  the 
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-whole  relating  to  the  same  matter  is  admissible/'  (Cow. 
&  Hiirs  Notes,  229.) 

If  it  be  said  this  last  authority  sliows  that  the  entries  in 
the  different  books  related  to  the  same  subject  matter,  to 
wit:  the  question  of  payment  of  a  particular  judgment,  I 
reply  that  in  tliis  case,  the  subject  matter  is  the  state  of 
the  entire  account  between  the  parties.  The  parties  had 
made  it  so  by  their  mode  of  using  the  books.  The  plain- 
tifEs  had  made  the  books  evidence  for  themselves  of  all 
matters  of  accounts  between  the  parties.  The  defendants 
had  selected  indifferently  and  indiscriminately  from  the 
mass  of  materials  thus  presented  to  them,  all  which  they  sup- 
posed tended  to  their  advantage,  without  reference  to  their 
continuity  or  connection  with  those  proved  by  the  plaintiff. 
The  entire  bookS|  with  all  their  entries,  had  thus  come 
legitimately, before  .the  court  by  the  mutual  assent  of  the 
parties,  and  they  were  permitted  to  cull  from  them  at  their 
pleasure.  If  we  were  disposed  to  take  a  stricter  view  of 
the  rights  of  the  parties,  there  is  no  evidence  that  the 
plaintiffs  introduced  a  single  item  svbsequent  to  those  intro- 
duced by  the  defendant. 

If  these  views  are  correct,  the  judgment  should  be 
affirmed.  If  they  are  not  so,  the  judgment  should  not  be 
reversed,  but  corrected  by  deducting  therefrom  the  items 
illegally  admitted,  amounting  to  $137.49. 

Judgment  affirmed. 
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WiLUAM  W.  Nelus  V.  The  New  York  Central  Railroad 

Company. 

Under  chapter  228  of  the  laws  of  1867,  which  provides  that  the  New  York 
Central  Railroad  Copapany,  at  every  station  on  its  road  where  a  ticket 
oflBce  shall  be  established,  shall  keep  the  same  open  for  the  sale  of  tickets 
at  least  one  hour  prior  to  the  departure  of  each  passenger  train  from  such 
station,  but  that  they  shall  not  be  required  to  keep  such  offices  open 
between  nine  P.  M.  and  five  A.  M.,  except  at  Utica  and  six  other  stations 
on  its  road;  and  chat  if  any  person  shall,  at  any  station  where  a  ticket 
office  is  established  and  open,  enter  the  cars  as  a  passenger  without  first 
having  purchased  a  ticket,  it  shall  be  lawful  for  the  company  to  demand 
and  receive  from  him  a  sum  not  exceeding  five  cents,  in  addition  to  the 
usual  rate  of  fare;  the  extra  fare  can  only  be  demanded  when  the  pas- 
senger fails  to  purchase  his  ticket  at  an  established  ticket  office  that  is 
open. 

If  the  ticket  office  is  not  open,  no  ticket  can  be  procured,  and  no  right  exists 
to  demand  the  extra  fare. 

So  held  where  the  plaint ifi*  entered  the  cars  of  the  company,  at  Utica,  as  a 
passenger,  at  one  o'clock  A.  M.,  without  having  first  procured  a  ticket, 
the  ticket  office  not  being  then,  nor  for  an  hour  previous  to  the  departure 
of  the  train  at  one  o'clock,  open. 

And  htUy  that  the  company,  having  assumed  to  demand  and  receive  from 
the  plaintiff  five  cents,  in  addition  to  the  legal  fare,  under  these  circum- 
stances it  "  asked  and  received  a  greater  rate  of  fare  than  that  allowed 
by  law,"  and  was  thus  brought  within  the  provisions  of  the  first  section 
of  chapter  185  of  the  laws  of  18o7,  and  was  liable  to  the  penalty  of  $50 
mentioned  in  that  section. 

Heid,  also,  that  in  an  action  against  the  railroad  company,  to  recover  the 
forfeiture  of  $50,  it  was  not  necessary  that  the  complaint  should  set  out 
the  various  enactments  consolidating  the  several  companies  irhich  make 
u^  the  New  York  Central  Railroad  Company,  so  as  to  show  that  the  lat- 
ter company  is  restricted  to  a  fare  of  two  cents  per  mile  for  each  pas- 
senger; but  that  it  was  enough  to  allege  that  the  defendant  had  been 
dvly  organized ;  that  it  was  entitled  to  demand  and  receive  of  passen* 
gers  a  certain  rate  of  fare,  and  that  it  had  demanded  and  received  a 
higher  rate. 

By  chapter  185  of  the  laws  of  1857,  it  was  enacted  that 
any  railroad  company  which  shall  ask  and  receive  a  greater 
rate  of  fare  than  that  allowed  by  law  shall  forfeit  fifty  dol- 
lars, which  sum  may  be  recovered,  together,  with  the 
excess  so  received,  by  the  party  paying  the  same,  but  it 
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shall  be  lawful  and  not  construed  as  extortion  for  any  sa^l- 
road  company  to  take  the  legal  rate  of  fare  for  one  mile  for 
any  fractional  distance  lehs  than  a  mile. 

By  chapter  228  of  the  same  year,  it  was  enacted  that  the 
New  York  Central  Railroad  Company  at  every  station  on 
its  road,  where  a  ticket  office  then  was  or  might  be  there- 
after established,  should  keep  the  same  ^open  for  the  sale 
bf  tickets,  at  least  one  hour  prior  to  the  departure  of  each 
passenger  train  from  such  station;  but  they  were  not  re- 
.quired  to  keep  such  offices  open  between  nine  p.  H.  and  five 
A.  M.,  except  at  Utica  and  six  other  stations  on  its  road. 
At  these  stations  the  offices  were  to  be  kept  open  between 
five  A.  M.  and  11  p.  m.  By  the  second  section  of  the  same 
chapter,  it  was  provided  that  if  any  person  shall  at  any 
station  where  a  ticket  office  is  established  and  open,  enter 
the  cars  of  said  company  as  a  passenger  thereof,  without 
first  having  purchased  a  ticket  for  that  purpose,  it  shall  be 
lawful  for  the  company  to  demand  and  receive  from  such 
person  a  sum  not  exceeding  five  cents,  in  addition  to  the 
usual  rate  of  fare  for  the  distance  such  person  may  desire 
to  be  transported. 

The  plaintiff  in  his  complaint  alleges  in  substance,  that 
the  defendant  is  a  corporation  duly  organized,  and  that  on 
the  18th  May,  1857,  at  about  1  a.  m.,  the  plaintiff  being 
desirous  of  being  carried  on  defendant's  cars  from  Utica  to^ 
Albany,  a  distance  of  ninety-five  miles,  and  no  more,  the 
plaintiflt  went  to  the  ticket  office  of  the  defendant,  estab- 
lished at  Utica,  about  ten  minutes  before  one  o'clock  a.  »., 
the  time  fixed  for  the  departure  of  the  train  from  Utica  to 
Albany,  to  purchase  a  ticket,  by  means  whereof  *he  could 
be  transported  over  said  defendant's  road  from  Utica  to 
Albany,  and  was  ready  and  desirous  to  purchase  and  pay 
^or  the  same,  the  lawful  price,  but  such  ticket  office  was 
not  open,  and  no  ticket  could  be  procured  therefrom,  and 
was  not  open  at  any  time  within  the  hour  preceding  the 
departure  of  said  train.  That  he  took  his  seat  in  said  train 
at  the  city  of  Utica;  that  soon  thereafter  the  conductor  of 
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said  train,  who  was  the  duly  authorized  agent  of  the  defend- 
ants, demanded  and  received  of  plaintiff  the  sum  of  $1:95 
for  his  fare,  although  informed  that  the  office  was  not  open, 
and  a  ticket  could  not  for  that  reason  be  procured,  which 
the  conductor  conceded,  but  nevertheless  demanded  and 
received  $1.95  for  the  plaintiff's  fai^  from  Uticato  Albany, 
while  the  plaintiff  insisted  it  was  but  $1.90,  and  theu plaintiff 
was  compelled  to  pay  and  did  pay  $1.95  for  his  fare.  And 
that  by  reason  thereof,  the  said  defendant  did  ask  and 
receive  from  the  plaintiff  a  greater  rate  of  fare  than  that 
allowed  by  law,  to  wit:,  the  sum  of  five  cents,  and  it  thereby 
became  liable  to  pay  said  plaintiff  the  sum  of  $50.05,  and 
for  that  sum  this  action  was  brought. 

The  defendant  demurred  to  the  complaint,  alleging  as 
grounds  of  demurrer: 

1.  That  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  and 

2.  That  it  did  not  appear  by  the  complaint  that  the 
defendant  did  not  keep  its  ticket  office  at  Utica  open  at 
least  one  hour  prior  to  the  departure  of  each  passenger 
train  between  five  A.  M.  and  eleven  P.  M.,  prior  to  and 
including  the  18th  May,  1857;  and  that  it  does  not  appear 
that  the  defendant  did  not  keep  said  office  open  for  the  sale 
of  tickets  on  the  17th  May,  1857,  from  five  A.  M.  till  eleven 
P.  M.;  nor  does  it  appear  that  the  plaintiff  paid  any  greater 
rate  of  fare  than  that  allowed  by  law. 

The  demurrer  was  overruled  at  a  special  term  in  the  fifth 
district,  with  leave  to  the  defendant  to  answer  on  payment 
of  costs  in  twenty  days.  If  the  defendant  did  not  answer 
and  pay  costs  in  twenty  days,  then  judgment  was  ordered 
for  the  plaintiff  on  the  demurrer,  with  costs. 

OFrom  this  order  the  defendant  appealed  to  the  general 
term  of  the  fifth  district,  by  which  it  was  affirmed,  with 
costs,  and  with  leave  to  the  defendants  to  answer  on  pay- 
ment of  costs.  The  defendant  did  not  answer,  and  there- 
upon judgment  was  entered  for  the  sums  demanded  in  the 
complaint,  with  costs. 
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From  the  judgment,  and  from  the  order  of  the  general 
term,  the  defendant  appealed  to  this  court. 

Cox  (6  Avery,  for  the  appellants. 

I.  In  this  state  the  rate  of  fare  on  railroads  is  established 
by  statute  at  three  cents  per  mile.  (Act  of  April  2,  1860, 
sec.  28,  subdiv.  9;  Act  of  March  27,  1857.) 

II.  If  any  facts  exist,  which  in  the  case  of  this  particular 
road  take  it  out  of  the  general  railroad  act  (of  April  2, 
1850),  they  should  have  been  averred  in  the  complaint 
Particularly  as  the  consolidation  act  is  permissive  and  pro- 
spective, taking  effect  only  upon  the  contingency  of  consoli- 
dation.    (Vide  sec.  7  of  Act  of  April  2,  1853.)  • 

in.  The  contingency  contemplated  by  section  seven  not 
being  averred  in  the  complaint  to  have  occurred,  the  reduc- 
tion of  fare  (to  two  cents  per  mile),  which  was  only  to  take 
effect  upon  that  contingency  cannot  be  assumed.  Conse- 
quently the  rate  of  fare  quoad  hoc  remains  three  cents  per 
mile.  These,  then,  are  the  facts,  and  this  the  law  before 
the  court.  The  distance  here  traveled  was  95  miles,  which, 
at  three  cents  per  mile,  is  $2.85.  We  exacted  $1.95— less 
than  we  were  entitled  to  by  90  cents. 

IV.  Every  issuable  fact  material  to  the  right  of  action 
must  be  averred  in  the  complaint.  (Code,  ^  142;  13  How. 
Pr.  220;  2  Duer,  674;  5  Sandf.  566^  3  Seld.  478.)  Aver- 
ments of  law  (e.  g.  lawful  fare,  unlawful,  &c.),  are  insig- 
nificant. (13  How.  Pr.  35;  14  How.  163,  286;  23  Barb. 
575,  and  cases;  4  Seld.  366.)  Upon  the  merits  of  this  case, 
when  we  come  to  examine  them,  it  will  be  found,  we  think 
that  the  plaintiff  had  no  action  for  this  penalty,  li*  this  court 
will  take  judicial  notice  of  the  private  statute  (of  April 
2d,  1853),  authorizing  prospectively  the  consolidation  of 
the  several  companies  named;  and  also  of  the  fact  of  .such 
consolidation  subsequently  occurring,  and  that  this  defend- 
ant is  the  result;  then  we  say. 

V.  We  had  the  right  to  exact  this  five  cents  "  in  addition 
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to  the  usual  rates  of  fare.''  Because  the  party  had  no 
ticket  The  statute  defines  defendant's  obligations  and 
privileges.     (Chap.  218  of  Acts  of  1857.) 

*'  Section  1.  The  New  York  Central  Bailroad  Company 
at  every  station  on  its  road  where  a  ticket  office  is  now,  or 
may  hereafter  be  established,  shall  keep  the  same  open  for 
the  sale  of  tickets,  at  least  one  hour  prior  to  the  departure 
of  each  passenger  train  from  such  station;  but  nothing 
herein  contained  shall  require  said  company  to  keep  such 
office  open  between  nine  o'clock  p.  H*  and  five  o'clock  a. 
H.,  except  at  Albany,  Schenectady,  Utica,  Syracuse,  Roches- 
ter, Bufialo  and  Suspension  Bridge,  which  shall  be  kept 
open  as  hereinbefore  required,  between  five  o'clock  a.  m., 
and  eleven  o'clock  p.  m. 

Section  2.  If  any  person  shall  at  any  station  where  a 
ticket  office  is  established  and  open,  enter  the  cars  of  said 
company  as  a  passenger  thereon,  without  having  first  pur- 
chased a  ticket  for  that  purpose,  it  shall  be  lawful  for  the 
said  company  to  demand  and  receive  from  such  person  a 
sum  not  exceeding  five  cents  in  addition  to  the  usual  rate 
of  fare,"  Ac. 

We  are  to  keep  our  office  open  at  Utica  firom  five  a.  m.  to 
eleven  p.  m,  The  meaning  and  extent  of  the  word  used 
in  the  statute,  **  established  and  open,"  is  thus  clearly 
defined  in  section  one  of  that  act.  By  keeping  the  office 
open  during  those  hours,  we  have  our  office  ''established 
and  open,"  for  the  purposes  of  that  act.  The  averment  in 
the  complaint,  that  our  office  was  not  open  at  one  o'clock 
in  the  morning,  does  not  afiect  our  rights  under  that  statute. 
According  to  the  view  which  prevailed  in  the  supreme 
court  in  this  cause,  a  passenger  taking  the  train  at  Utica  at 
half-past  eleven  p.  m.,  might  refuse  to  pay  this  five  cents 
(although  he  had  the  whole  day  to  buy  ^  ticket),  and  fur* 
thei-more  the  company  are  liable  to  the  penalty  given  by 
chapter  185  (Acts  of  1857),  for  receiving  it. 
^  VI.  This  .**Act  to  prevent  extortion,"  (of  March  27, 
1857,)  was  never  contemplated  by  the  legislature  to  be 
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fipplicable  to  such  cases  as  this.  It  was  passed  four  days 
before  this  act  of  April  1  (giving  us  the  right  to  receive 
five  cents).  The  presumption  that  upon  this  occasion  we 
took  the  five  cents  because  the  party  had  no  ticket,  is  not 
repelled  by  anything  stated  in  the  complaint;  and  as  against 
a  party  seeking  to  impose  a  penalty,  must  be  the  lawful 
presumption,  for  whenever  an  act  can  be  attributed  to  a 
lawful  motive,  ijb  always  is  thus  attributed.  Can  it  be  true 
that,  for  an  error  of  judgment  in  the  construction  of  this 
act  of  April  1,  1857,  which  was  intended  by  the  legislature 
for  the  benefit  and  relief  of  the  defendant,  the  penalty  given 
for  a  willful  offence  is  incurred? 

YII.  Because  the  general  railroad  law  of  this  state  gives 
to  railroad  companies,  as  such,  the  right  to  demand  three 
cents  a  mile  for  passenger  travel,  and  there  is  no  averment 
in  the  complaint  to  take  the  case  out  of  that  act;  and 
because  an  error  in  construing  a  statute  intended  for  our 
|)enefit  cannot  amount  to  a  willful  demanding  of  **  a  greater 
rate  of  fare,"  we  ask  that  this  judgment  be  reversed. 

Ward  JBimty  for  the  respondent. 

I.  The  defendant  had  no  authority  to  demand  and  receive 
this  additional  sum  of  five  cents,  beyond  the  legal  fare. 
(Laws  of  1857,  p.  432-488;  Porter  v.  Jf.  Y.  Central  B.  R. 
34  Barb.  353.) 

1.  A  ticket  ofSce  wajs  established  for  the  sale  of  tickets 
at  the  Utica  station. 

2.  It  was  not  open  for  the  sale  of  tickets  at  the  time  of 
the  depailure  of  the  train,  and  had  not  been  at  any  time 
during  one  hour  prior  to  such  departure. 

3.  This  smn  can  only  be  charged  where  the  ticket  office 
is  open  at  the  departure  of  the  train,  and  the  passenger 
enters  the  cars  without  first  purchasing  his  ticket 

(a.)  The  act  does  not  even  say  when  the  office  is  ''so 
open,"  or  "  open  as  above  provided,"  but  simply  when  "  it 
is  open,"  i.  e.,  "when  the  office  is  actually  open  when  the 
train  starts." 
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(5.)  This  is  the  reasonable  meaning  of  the  statate.  If 
the  defendant  is  at  the  trouble  and  expense  of  keeping  its 
office  open,  and  if  it  gives  the  plaintiff  the  means  of  buying 
his  ticket  when  he  comes  to  the  station  to  start,  the  plain- 
tiff should  give  the  defendant  this  advantage,  if  it  is  deemed 
such,  of  selling  tickets  at  the  office.  While,  if  there  is  no 
opportunity  so  to  purchase,  the  defendant  is  not  entitled  to 
the  advantage,  and  there  is  no  reason  why  the  plaintiff 
should  pay  any  additional  sum. 

(c.)  The  suggestipn  that  if  the  office  is  kept  open  from 
five  A.  M.  until  eleven  P.  M.,  the  right  is  then  given  to 
exact  the  five  cents  on  all  occasions,  is  not  tenable.  It  is 
opposed  to  the  plain  language  of  the  provision.  It  is 
opposed  to  its  reasonable  construction.  It  is  opposed  to 
the  universal  habit  and  practice  of  the  country.  No  man 
ever  expects  to  purchase  his  ticket  until  a  reasonable  time 
before  tb^  departure  of  the  train  in  which  he  is  to  start. 
This  suggestion  requires  him  to  adopt  a  different  system* 
The  subjects  of  the  first  and  second  sections  are  distinct, 
and  the  two  provisions  are  distinct.  Section  one  requires 
positively  that  the  office  shall  be  open  for  a  specified  period 
on  each  day.  Section  two  provides  that  when  it  is  actually 
open,  but  without  referring  to  the  precise  time  directly  or 
indirectly,  then,  if  a  ticket  is  not  purchased,  an  additional 
fare  may  be  charged. 

n.  The  act  of  thet  conductor  was  the  act  of  the  agent. 
He  was  their  agent  to  demand  and  receive  fares  from  pas- 
sengers, and  if  in  so  doing  he  demanded  and  received  too 
much  fare,  the  act  was  in  the  course  ef  his  agency,  and  was 
the  act  of  the  company.  (34  Barbour,  353;  14  Howard, 
468.) 

1.  It  is  so  averred  and  admitted. 

2.  It  must  be  so  in  the  nature  of  things.  The  directors 
in  a  body  demanding  and  receiving  fare  would  occupy  but 
the  same  position  as  that  of  the  conductor,  namely,  an  agent. 

HI.  The  five  cents  was  received  '*  as  fare,"  and  not  by 
way  of  penalty  or  forfeiture. 
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1.  It  is  expressly  averred  and  admitted  in  the  complaint 
and  demurrer,  that  it  was  paid  and  received  "  as  fare." 

2.  It  was  so,  in  fact,  and  under  the  law  of  1857,  p.  488, 
chap.  228:  **It  shall  be  lawful  to  demand  and  receive  five 
cents  in  addition  to  the  usual  rate  of  fare.  The  fare  is 
fixed  at  two  cents  per  mile,  or  any  other  sum.  and  in  the 
case  spoken  of,  the  fare  may  be  added  to  ''in  addition  to 
the  usual  rate  of  fare."  The  fare  is  added  to — ^is  increased — 
by  the  sura  of  five  cents.  The  legal  or  usual  rate  from 
Albany  to  Utica  was  $1.90.  If  he  did  not  purchase  a 
ticket,  the  usual  rate  or  $1.90  became  added  to  or  increased, 
and  thereupon  ''the  fare"  became  $1.95. 

3.  There  is  nothing  in  the  transaction  of  the  nature  of  a 
penalty  or  forfeiture.  This  law  does  not  require  the  pur- 
chase of  a  ticket  in  advance,  nor  does  any  other.  The 
plaintiff  had  as  perfect  a  right,  so  far  as  this  law  is  con- 
cerned, to  enter  the  cars  and  claim  to  be  transported  with- 
out a  ticket  as  with  a  ticket.  The  only  difierence  is,  that 
in  the  one  case  his  fare  is  $1.90,  and  in  the  other  his  fare  is 
greater  than  the  usual  rate,  and  is  $1.95.  If  the  plaintift* 
had  borne  with  him  an  infectious  disease,  he  would  have 
had  no  right  to  be  in  the  cars,  and  might  have  been  expelled. 
His  expulsion  would  be  in  the  nature  of  a  penalty.  If  he 
had  committed  acts  of  violence  or  indecency,  his  right  to  a 
passage  would  have  been  forfeited,  and  he  might  have  been 
turned  out,  or  he  might  have  been  compelled  to  pay  dam- 
ages for  any  injury  inflicted.  But  in  tte  present  case,  there 
is  no  disease,  no  violence,  no  indecency  —  nothiiig  that 
impairs  his  legal  right.  He  is  merely  subject  to  an  addi- 
tional fare-of  five  cents. 

lY.  It  is  averred  and  admitted  that  the  defendant  did 
'*  ask  and  receive  from  the  plaintiff  a  greater  rate  of  fare 
than  that  allowed  by  law,  to  wit:  the  sum  of  five  cents." 
The  defendant  intended  to  do  exactly  what  it  did  do,  to 
wit:  to  deniand  $1.95  as  the  fare  or  price  of  transportation 
from  Utica  to  Albany.  * 
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y.  The  complaint  avers  all  the  facts  necessary  to  consti- 
tute a  cause  of  action. 

1.  It  is  said  that  the  general  act  allows  three  cents  per 
mile  to  be  demanded,  and  no  facts  are  averred  which  place 
this  company  in  any  different  position.  (Laws  of  1850, 
§  28,  sub.  9.)  Certain  companies  are  allowed  by  law  to 
charge  three  cents  per  mile.  Certain  other  companies  may 
be  organized,  that  are  permitted  to  charge  only  two  cents 
per  mile.  (Laws  of  1853,  page  110.)  The  former  n^ight 
by  law  have  charged  $2.35  from  Utica  to  Albany,  the  lat- 
ter could  charge  but  $1.90  by  law.  The  complaint  avers 
that  the  conductor  charged  and  received  $1.95  as  the  fare, 
and  that  that  was  five  cents  more  than  the  law  allowed. 
In  other  words,  one  dollar  and  ninety  cents  was  what  the 
law  permitted  to  be  charged  for  the  fare,  and  the  conduc- 
tor demanded  one  dollar  and  ninety-five  cents,  and  was 
therein  guilty  of  the  extortion  condemned  by  the  stat- 
ute. This  is  a  plain  averment  that  the  company  yros  one 
of  those  organizations,  whose  fare  is  limited  to  two  cents 
per  mile. 

2.  "  It  is  never  necessary  to  aver  matters  which  the* 
court  are  supposed  to  know,  and  are  bound  to  understand," 
(3  Corns.  188;  12  Wend.  70;  17  Wend.  88,)  as  a  public 
statute  or  the  common  law,  or  the  geography  or  publia 
history  of  the  country,  or  the  contents  of  the  almanac* 
The  court  takes  judicial  notice  of  many  things,  e.  5^.,  of  the 
ordinary  modes  of  transiting  commercial  business  within 
this  state,  as  of  statutes  regulating  banks  and  their  busi- 
ness, and  the  ordinary  rate  of  exchange  between  commer- 
cial cities.  (10  Barb.  406;  4  Seld.  182.)  Also  of  the^ 
ordinary  duration  of  human  life.  (6  Duer,  683;  20  N.  Y. 
65.)  Also  of  notorious  facts,  such  as  the  usual  time 
required  for  steamers  to  cross  the  Atlantic.  (3  Sand.  Ch* 
571;  4  N.  Y.  Leg.  Obs.  ?^9.)  The  courts  take  judicial 
notice  of  the  civil  divisions  of  the  state.  (6  Hill,  475;  7 
Cow.  429.)  The  court  will  take  judicial  notice  of  the 
occurrence  of  Sundays,  as  that  the  third  day  of  grace  fell 
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on  Sunday.  (7  Wend.  460.)  Also  that  circulating  notes 
of  banks  are  signed  by  the  president  and  cashier;  that 
deposits  are  receiyed  and  paid  out  by  the  clerks,  tellers 
and  cashiers;  that  certificates  of  deposit  and  certificates 
upon  the  face  of  checks  are  signed  by  the  same  class  of 
officers,  or  one  of  them.  (26  How.  Pr.  R  1 ;  Farmer^  & 
Mechanics^  Bank  v.  Butchers^  &  Drovers^  Bank,  16  N.  Y. 
125;  4  Kern.  623.)  The  court  know,  therefore,  that  the 
act  of  1853  was  passed,  authorizing  the  ten  railroad  com- 
panies therein  named  to  consolidate  into  a  single  company. 
The  court  know,  also,  that  that  act  was  accepted  and 
carried  into  effect,  and  that  the  New  York  Central  Bailroad 
Company,  extending  from  Albany  to  Buffalo,  was  the  result 
of  such  consolidation.  They  know  it  from  general  history, 
from  the  records  of  the  secretary  of  state's  office,  and  from 
legislative  recognitions  of  its  existence.  Thus  the  act  of 
1857,  chap.  228,  page  488,  recognizes  the  New  York  Cen- 
tral iRailroad  Company  as  extending  from  Albany  to  Buf- 
falo, and  as  having  offices  at  each  of  these  places.  It 
establishes,  also,  that  the  New  York  Central  was  organized 
from  and  by  the  companies  named  in  the  act  of  1853.  So 
the  act  of  1857,  chap.  431,  page  856,  recognizes  this  New- 
York  Central  as  existing  in  Cayuga  county,  and  we  aver  it 
to  be  running  its  cars  from  Utica  to  Albany.  Also  the  act 
of  1862,  chap.  120,  page  271,  directing  the  highway  tax 
of  said  road,  in  the  town  of  Mentz,  in  the  same  county,  to 
be  expended  in  a  particular  manner. 

3.  It  is  said  that  the  complaint  does  not  aver  that  the 
plaintiff  is  a  way  passenger,  and  that  it  is  only  as  to  way 
passengers  that  the  charge  is  limited  to  two  cents  per  mile. 
The  suggestions  already  made,  answer  the  objection.  The 
court  cannot  refuse  to  know  that  Albany  is  the  capital  of 
the  state,  situated  on  the  right  bank  of  the  Hudson  river, 
and  that  Buffalo  is  a  port  upon  Lake  Erie,  at  the  distance 
of  three  hundred  and  fifty  miles  from  Albany,  and  that 
Utica  is  an  intermediate  point.  Way  passengers  are  hero 
distinguished  from  through  passengers,  and  it  is  not  neces- 
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sary,  under  the  most  precise  system  of  pleading,  to  aver 
that  when  a  passenger  traveled  from  Utica  to  Albany,  he 
did  not,  in  so  doing,  travel  from  Buffido  to  Albany. 

4.  All  these  objections  ai*e  to  the  form  of  the  allegations 
rather  than  to  the  substance.  They  form  the  proper  sub- 
ject of  a  special  demurrer,  and  not  a  general  demurrer. 

MuLLiK,  J.  A  railroad  company  is  under  no  obligation 
to  establish  offices  for  the  sale  of  tickets.  If  ticket  offices 
are  not  established,  passengers  must  pay  their  fares  to  the 
conductor  on  the  cars.  Such  a  system  would  throw  great 
responsibility  and  labor  on  conductors,  cause  loss  to  the 
company,  and  be  the  source  of  annoyance  to  the  passen- 
gers. All  these  consequences  are  avoided  in  a  great  degree, 
by  the 'establishment  of  ticket  offices,  but  the  benefit  is 
derived  mainly  by  the  company. 

When,  therefore,  the  legislature  authorized  the  defend- 
ant to  demand  five  cents,  in  addition  to  the  usual  fare,  of 
every  passenger  not  purchasing  a  ticket  at  a  ticket  office 
before  getting  on  to  the  cars,  the  object  was  to  compel,  as 
fiir  as  such  a  provision  could  compel,  travelers  to  purchase 
tickets,  and  thereby  benefit  the  company. 

If  the  law  had  stopped  by  giving  the  power  to  impose 
five  cents  on  each  passenger  not  procuring  a  ticket,  it  is 
quite  clear  that  the  effect  of  it  would  be  merely  to  add  five 
cents  to  the  established  Tare,  because  it  would  be  for  the 
interest  of  the  company  to  embarrass,  and  as  far  as  possi- 
ble to  prevent  the  purchase  of  tickets  at  its  offices. 

To  prevent  such  an  abuse  of  a  power  given  for  the 
accommodation  of  the  company,  it  was  provided  that  the 
five  cents  should  be  exacted  only  of  those  who  failed 
to  purchase  tickets  at  places  where  a  ticket  office  is  estab- 
tisked  and  open. 

This  provision  might  be  evaded.  .  In  order,  therefore,  to 
secure  the  public  against  liability  to  imposition,  it  was 
fuither  provided  that  the  defendant  should  keep  its  offices 
open  one  hour  for  the  sale  of  tickets,  prior  to  the  depart- 
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ure  of  each  passenger  train  from  such  station,  between  cer- 
tain hours  specified  in  the  act. 

Had  the  departure  of  the  train  on  which  the  plaintiff 
traveled  from  Utica  to  Albany,  at  the  time  of  the  demand 
for  the  fare  for  which  this  action  is  brought,  occurred  during 
the  hours  the  defendant's  ticket  offices  are  required  to  be 
kept  open,  and  the  one  at  Utica  was  not  open,  it  conld  not 
be  seriously  claimed  that  a  demand  for  the  extra  fare  would 
have  been  justified,  or  that  the  penalty  would  have  been 
incurred.  But  the  plaintiff  left  at  one  o'clock  in  the  morn- 
ing, at  which  time  the  defendant  was  not  required  to  open 
any  of  its  ticket  offices;  and  it  is  insisted  that  because  tho 
plaintiff  did  not  do  what  it  was  impossible  for  himi  to  do — 
to  wit:  buy  a  ticket  before  leaving  Utica — he  became  liable 
to  pay  the  extra  fare.  It  seems  to  me,  the  proposition  has 
but  to  be  stated  to  be  rejected  as  utterly  unsound.  To 
compel  a  passenger  to  pay  a  penalty  because  the  company 
had  deprived  him  of  the  power  to  travel  for  the  regular 
fare,  would  be  so  oppressive  and  unjust  that  it  "(Vould 
require  a  positive  provision  of  a  legislative  act  to  induce 
any  tribunal  to  sanction  it.  The  statute  is  open  to  no  fuch 
construction.  The  extra  fare  can  only  be  demanded  when 
the  passenger  fails  to  purchase  his  ticket  at  an  established 
ticket  office  that  is  open.  If  it  is  not  open  no  ticket  can 
be  procured,  and  no  right  exists  to  demand  the  extra  fare. 

It  is  urged  that  the  word  "  open,"  in  the  2d  section  of 
chapter  228,  means  open  at  the  hours  ticket  offices  are 
required  to  be  kept  open  by  the  first  section  of  that  chap« 
ter.  But  it  is  quite  clear  that  the  first  section  was  intended 
to  protect  the  public  against  any  evasion  of  the  duty  to 
afford  a  reasonable  oppoitunity  to  purchase  tickets,  and  to 
relieve  the  company  from  keeping  its  offices  open  at  all  its 
stations  during  the  whole  night.  The  legislature  in  effect 
say  to  the  company,  you  shall  keep  your  offices  open  one 
hour  before  the  departure  of  each  passenger  train  from 
each  station,  from  five  in  the  morning  till  nine  in  the  even- 
ing, except  in  the  larger  towns  they  shall  be  kept  open  till 
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11  P.  M.  If  you  do  this,  and  if  passengers  shall  neglect  to 
purchase  tickets,  you  may  charge  each  one  tive  cents  addi- 
tional  fare.  But  if  your  offices  are  not  open  you  cap  get 
only  the  regular  fare. 

The  Utica  office  was  not  open,  as  admitted  by  the  demus* 
rer,  and  hence  there  was  no  pretense  for  demanding  extra 
fare. 

The  five  cents  which  the  defendant  may  charge  is  in  addi- 
tion to  the  usual  rate  of  fare.  By  these  words  I  under- 
stand  the  legislature  to  mean  that  the  five  cents  is  taken  by 
the  company  as  fare,  and  not  as  a  penalty  for  omitting  to 
buy  a  ticket.  The  legislature  never  permits  parties  to 
enforce  the  collection  of  penalties  given  by  law  to  them- 
selves. It  was  proper  to  permit  the  defendant  to  demand 
a  higher  rate  of  fare  from  one  not  complying  with  a  regu- 
^  lation  of  the  company  thai^  from  those  who  conformed  to  it. 

The  complaint  alleges  and  the  demurrer  admits  that  the 
distance  from  Utica  to  Albany  is  ninety-five  miles,  and  that 
the  fare  is  $1.90.  I  am  unable  to  understand  how,  in  view 
of  these  admissions,  the  defendant's  counsel  can  claim  that 
the  defendant  is  entitled  to  charge  three  cents  per  mile,  or 
any  other  sum  greater  than  two  cents  per  mile.  If  the  law 
did  permit  a  charge  of  three  cents,  it  would  not  help  the 
defendant,  after  the  admission  that  the  fare  was,  in  fact,  two  . 
cents  per  mile.  For  the  purposes  of  this  case,  we  most 
act  on  the  allegations  and  admissions  in  the  pleadings, 
whatever  the  law  may  be  on  the  subject.  The  pleadings 
make  the  law,  by  which  the  rights  of  the  parties  must  be 
detei'mined. 

When,  therefore,  the  defendant  assumed  to  demand  five 
cents  in  addition  to  the  legal  fare,  it  *^  asked  and  received 
a  greater  rate  of  fare  than  that  allowed  by  laWj^^  and  ia  thus 
brought  within  the  provisions  of  the  first  section  of  chapter 
185  of  the  laws  of  1857,  and  is  liable  to  the  consequences 
.of  such  violation  of  the  provisions  of  the  statute. 

The  defendant's  counsel  insists  that  the  complaint  should 
have  set  out  the  various  enactments,  consolidating  the 
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several  companies  which. make  up  the  New  "tork  Central, 
so  as  to  show  that  defendant  is  restricted  to  two  cents  per 
mile  for  carrying  passengers  over  its  road.  I  can  perceive 
no  more  reason  for  setting  out  these  statutes  than  there  is 
for  setting  out  the  proceedings  by  which  the  several  com- 
panies consolidated  into  the  Central  were  incorporated  and 
organized.  It  is  enough  to  allege  that  the  defendant  has 
been  duly  organized,  and  that  it  is  entitled  to  demand'  and 
receive  of  passengers  traveling  over  its  road,  a  certain  rate 
of  fare;  and  that  it  has  demanded  and  received  a  higher 
*rate.  The  acts  of  the  legislature,  and  the  proceedings  of 
the  separate  companies,  and  of  the  defendant  after  consoli- 
dation, would  be  the  evidence  to  establish  the  facts  upon 
which  the  limitation  of  the  fare  which  the  defendant  may 
charge,  depends. 

The  court  by  taking  judicial  notice  of  these  acts  and 
proceedings  could  not  relieve  the  defendant  from  the  effect 
of  its  admission,  deliberately  made,  that  the  fare  was  but 
two  cents  per  mile — ^though  by  the  act  it  might  be  six 
cents. 

The  order  and  judgment  appealed  from  must  be  affirmed, 
with  costs. 

Seldek  and  Ingraham,  JJ.,  did  not  sit  in  the  case.  All 
the  other  judges  being  for  affirmance. 

Judgment  affirmed. 
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Edward  Bbowk  and  Danii^:<  Brown  v.  Wells  H.  Bowen. 

Where  persona  are  in  the  actual  use  and  occupation  of  premises  on  which 
miUs  are  located,  and  thej  and  those  under  whom  they  claim  haye  been 
in  possession  thereof  for  a  number  of  years,  and  an  adjoining  proprietor 
erects  a  dam  below  such  mills,  upon  the  same  stream,  by  means  of  which 
the  water  is  set  back  upon  the  wheels  in  such  mills,  thereby  reducing  the 
power  thereof  and  injuring  the  mills,  an  action  will  lie  for  damages  by 
the  mill-ownets. 

In  case  of  a4}ointng  proprietors  of  land  over  which  a  stream  flows,  each  hai 
the  right  to  use  the  waters  of  the  stream  on  his  own  premises,  for  any 
purpose  for  which  it  may  be  legitimately  used;  and  neither  has  the  right" 
by  any  erection  on  his  own  premises  to  interfere  with  the  enjoyment  of 
the  water  by  the  other. 

The  only  exception  to  this  rule  is,  that  where  both  parties  draw  water  A*om 
the  same  dam,  each  has  the  right  to  continue  to  use  the  water,  whatever 
the  effect  may  be  on  the  other;  unless  such  other  has  acquired  by  grant 
or  prescription  the  right  to  an  exclusive  use,  or  to  use  whenever  there  is 
not  enough  water  for  both. 

The  occupant  of  premises  injured  by  the  setting  back  of  water  upon  the  land 
may  recover  damages  against  the  wrong-doer,  to  an  amount  sufficient  to 
indemnify  him  for  the  injury  to  such  interest  as  he  had  in  the  premises. 

An  action  will  also  lie  by  the  reversioner  for  the  injury  done  to  the  inheritance. 

Where  the  plaintiffs,  in  an  action  for  such  an  injury,  allege  in  their  complaint 
that  they  are  joint  owners  of  the  property,  they  are  bound  to  prove  it. 

Where  the  defendants,  in  such  an  action,  occupied  premises  adioining  those 
in  the  possession  of  the  plaintiffli,  and  never  made  claim  to  the  latter; 
Held  that  the  law  would  presume  the  plaintiffs  were  lawfully  in  possession, 
and  entitled  to  recover  damages  for  the  injury  sustained  by  them. 

Where  the  plaintiffs,  to  prevent  the  defendants  from  alleging  title  to  the 
premises,  showed  that  the  defendant's  ancestor,  under  whom  they  claimed, 
was  present  when  one  of  the  plaintiffs  purchased  the  premises,  and  that 
he  did  not  claim  that  he  owned  the  land,  but  said  he  had  come  to  buy  it;. 
Held  that  this,  although  very  loose  evidence  on  which  to  rest  an  estoppel, 
was  some  evidence,  and  sufficient,  had  it  been  submitted  to  the  jury,  to 
support  a  verdict  finding  the  estoppel. 

Where  the  judge  charged  the  jury  that  the  defendants  were  estopped  from 
setting  up  and  relying  upon  their  title  to  the  premises  as  a  defence  to  the 
action;  Held  that  under  this  charge  the  jury  were  not  at  liberty  to  con- 
pider  the  question  of  estoppel  as  a  question  of  fact,  but  were  bound  U> 
consider  the  case  on  the  assumption  that  as  matters  of  law  the  defendants 
were  estopped  fVom  asserting  title  to  the  premises;  and  that  in  thii 
respect  the  court  erred  in  its  charge. 

That  the  question  belonged  to  the  jury,  and  should  have  been  submitted  to 
them  as  a  question  of  fact. 

Facts  necessary  to  establish  an  estoppel  in  paU. 
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In  the  absence  of  proof  of  the  effect  of  the  admission  on  the  party  setting  up 
the  estoppel,  it  is  for  the  jury  to  say  whethefi  on  the  facts,  the  several 
essential  parts  of  the  estoppel  are  proved.  * 

Where,  in  an  action  to  recover  damages  of  the  defendants  for  flooding  the 
water  back  upon  mills  in  the  occupation  of  the  plaintiffs,  by  means  of  a 
dam,  it  was  shown  that  the  defendants  and  their  ancestor  had  omitted  to 
assert  title  to  the  premises  in  question,  although  knowing  the  premises  to 
belong  to  them^  and  that  the  plaintiffs  had  purchased  them,  and  were 
making  valuable  permanent  improvements  thereon  in  the  belief  that  they 
owned  them;  Held  that  this  silence — this  omission  to  assert  title — clearly 
constituted  an  estoppel,  and  that  no  evidence  could  do  away  with  the 
force  of  it. 

A  new  trial  will  not  be  granted  when  it  is  seen  that  the  facts  cannot  be 
changed,  and  the  fact  proved  is  conclusive  of  the  case. 

Where  the  plaintiffs  consented  to  the  building  of  a  dam  by  the  defendants 
on  the  condition  that  the  work  should  be  so  done  as  not  to  ii^ure  the 
plaintiffs,  but  the  work  was  so  imperfectly  executed  that  the  current  of 
the  stream  was  impeded,  and  the  water  did  not  flow  off,  but  set  back  utN>n 
the  plaintiffs'  wheels;  Held  that  the  condition  on  which  the  consent  was 
given  not  having  been  performed,  the  consent  or  license  was  no  longer 
« binding  on  the  plaintiffs,  and  the  dam  from  that  time  became  a  nuisance, 
and  the  defendants  liable  for  the  injury  it  caused  the  plaintiffs. 

Hildy  also,  that  the  consent  of  the  plaintiffs,  and  rendering  aid  in  the  work, 
could  only  operate  against  them  by  way  of  esto{>pel;  and  that  it  could  not 
thus  operate,  because  of  the  express  condition  on  which  such  aid  and 
assent  were  given. 

This  action  was  brought  by  the  plaintiffs,  claiming  that 
the  defendants,  by  building  a  wing  dam  in  the  Otselic  river, 
flooded  water  back  upon  the  plaintiffs'  grist  and  saw-mills, 
fio  as  to  greatly  injure  them.  (Other  causes  of  action  were 
set  forth  in  the  complaint,  which,  on  trial,  were  dismissed 
by  the  court.)  The  defendants  denied  the  complaint,  ans- 
wering separately;  the  defendant,  Wells  H.  Bo  wen,  in  his 
answer,  denying  that  the  plaintiff  had  rightful  possession 
of  the  premises  injured,  or  that  they  owned  the  same  or 
had  legal  title  or  lawful  right  to  use  the  same,  and  claiming 
that  they  belonged  to  the  defendants.  He  also  denied  the 
causes  of  action  set  forth  in  the  complaint,  and  claimed  that 
the  wing  dam  complained  of  was  built  by  the  plaintiff,  or 
by  their  assistance  and  consent. 

Upon  the  trial,  the  plaintifib,  to  show  their  titl^  to  the 
premises  in  question^  gave  evidence  of  a  deed  of  the  pre- 
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mises  from  Luther  Bowen  to  Samuel  and  William  Messen- 
ger, dated  September  14, 1829;  second,  a  deed  from  Colum- 
bus C.  Burr  to  John  -F.  Cooper;  third,  a  mortgage  from 
John  F.  Cooper  to  Amos  Taggart;  fourth,  a  statute  fore- 
closure under  said  mortgage  and  sale  to  Mark  H.  Sibley; 
fifth,  a  deed  from  Mark  H.  Sibley  to  Edward  Brown,  one 
of  the  plain tifb,  and  a  warranty  deed  of  one-half  of  the 
premises  from  Edward  Brown  to  Daniel  Brown,  the  other 
plaintiff.  The  defendants 'proved  a  mortgage  from  Samuel 
and  William  Messenger  of  the  same  lands,  dated  September 
14, 1829^  to  Luther  Bowen;  a  foreclosure  of  said  mortgage, 
and  a  sale  of  said  premises  to  Luther  Bowen,  April  29, 
1834;  that  Luther  Bowen  was  in  possession  in  1835  or 
1836,  and  after  said  foreclosure;  that  said  Luther  Bowen 
was  deceased,  and  that  the  defendants  were  two  of  hlB 
heirs-at-law. 

Upon  the  trial,  the  defendants  moved  for  a  non-suit, 
which  motion  was  denied.  .  The  evidence  being  closed,  the 
defendant  requested  the  court  to  charge  the  jury  as  follows: 

1.  That  no  cause  of  action  is  found  against  James  E. 
Bowen,  and  that  he  is,  therefore,  entitled  to  a  verdict.  The 
court  refused  so  to  charge,  and  the  defendants  excepted. 

2*  That  no  cause  of  action  being  found  against  James  K. 
Bowen,  or  if  the  jury  shall  so  find,  the^ plaintiffs'  cause  of 
action  being  a  joint  one  against  both  defendants,  fails  as  to 
both,  and  both  are  entitled  to  a  verdict.  The  court  refused 
so  to  charge,  and  the  defendants  excepted. 

3.  That  the  defendants  were  not  estopped  by  any  acts 
of  theirs,  or  those  from  or  under  whom  they  claimed.  The 
court  refused  so  to  charge,  and  the  defendants  excepted. 

4.  That  if  the  plaintiffs  consented  to,  or  assisted  in  build- 
ing said  wing  dam,  or  if  either  of  them  so  consented  and 
assisted,  the  plaintiffs  cannot  recover  in  this  suit 

5.  That  if  the  plaintiffs  are  entitled  to  recover  at  all,  it 
is  not  in  this  form  of  action,  but  is  for  the  breach  of  the 
contract,  or  directions  for  the  buildiDg  of  the  dam.  The 
court  refused  so  to  charge,  and  the  defendants  excepted. 
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6.  That  the  defendants,  or  either  of  them,  had  a  right  to 
protect  their  own  banks  and  keep  the  water  in  its  natural 
or  former  channel,  although  the  samemight  injure  the  plain- 
tifl&.  The  court  charged  as  hereafter  stated,  and  the  defend- 
ants excepted  to  the  charge  as  delivered,  and  also  for  the 
court  not  charging  as  requested. 

The  court  thereupon  charged  the  jury  as  follows: 

1st.  That  upon  the  evidence  the  jury,  (if  there  was  no 
further  evidence  than  that  referred  to  by  the  court,)  should 
find  in  favor  of  the  defendant  James  K.  Bowen. 

2d.  That  if  the  jury  found  a  verdict  in  favor  of  the  said 
James  K.  Bowen,  they  might  still  find  one  against  the 
other  defendant,  and  that  discharging  one  defendant  would 
not  necessarily  discharge  the  other.  To  which  charge, 
and  each  and  every  portion  of  the  same,  the  defendants 
excepted. 

8d.  That  the  defendants  were  estopped  from  setting  up 
and  relying  upon  their  title  to  the  premises  as  a  defense  to 
this  action,  so  far  as  relates  to  the  damages  to  the  mills  by 
the  wing  dam;  to  which  charge  the  defendants  excepted. 

4th.  That  the  defendants,  if  the  waters  of  the  Otselic 
had  within  twenty  years  changed  their  channel  and  were 
injuring  their  lands,  had  a  right  to  turn  these  waters 
back  into  their  former  channel,  provided  that  in  so  turn- 
ing them  back  they  did  no  unnecessary  injury  to  the  plain- 
tif&;  but  that  if,  in  bringing  them  back  into  their  former 
position  and  situation,  they  unnecessarily  threw  back;water 
on  to  the  plaintii^,  they  were  liable  in  this  action.  To 
which  charge,  and  each  and  every  portion  of  the  same,  the 
defendants  excepted. 

5th.  That  under  the  facts  as  found  in  this  case,  the  plain- 
tiSa  were  entitled  to  recover  for  none  of  the  causes  of  action 
set  up  in  the  complaint,  save  that  for  the  injury  done  by 
this  wing  dam  to  the  plaintifis'  mills. 

Under  this  charge  of  the  court,  the  jury  found  a  verdict, 
in  favor  of  the  defendant  James  K.  Bowen,  and  against  the 
defendant  Wells  H.  Bowen,  in  favor  of  the  plaintifib,  for 
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five  hundred  and  fifty  dollars.  Judgment  being  entered 
against  the  said  Wells  H.  Bowen,  upon  the  verdict,  he 
appealed  to  the  general  term  of  the  supreme  court,  which 
aflirmed  the  judgment,  and  he  appealed  to  this  court. 

J5.  F.  Rexford^  for  the  appellant. 

L  The  court  should  have  non-suited  the  plaintifib. 

1.  The  plaintiff,  Daniel  Brown,  could  not  maintain  the 
action,  as  he  received  his  title  in  May,  1851,  after  the 
building  of  the  dam,  and  so  far  as  back-water  was  concerned, 
the  defendants  were  in  adverse  possession,  and  the  deed  to 
Daniel  Brown,  so  far  as  said  adverse  possession  was  con- 
cerned, was  void.     (2  R.  S.  691,  §  6.) 

2.  The  said  plaintiff  having  given  permission  to  defend- 
ant to  build  the  dam,  the  manner  in  which  it  was  built 
would  not  amount  to  a  trespass  or  case,  but  the  action 
should  have  been  brought  upon  the  breach  of  the  agree- 
ment. The  plaintiff,  Edward  Brown,  consented  to  the 
building  of  the  dam,  and  if  the  dam  was  not  built  accord- 
ing to  the  consent,  and  a  different  result  was  produced  by 
the  same  than  was  anticipated  or  agreed  upon,  no  action 
upon  the  case  or  trespass  could  be  sustained. 

3.  This  permission  amounted,  in  law,  to  a  lictese  to  the 
defendants  to  build  this  dam.  It  was  built  under  the  obser- 
vation and  with  the  familiar  knowledge  of  the  said  plaintiff, 
even  if  he  did  not  contribute  to  its  erection.  (The  burthen 
of  the  proof  is  that  he  did,  in  fact,  assist  in  its  original 
erection.)  The  plaintiffs  can  not,  therefore,  sustain  an 
action  on  the  case,  which  is  essentially  as  for  a  wrong,  for 
the.  damages  which  may  have  been  occasioned  by  it,  at 
least,  until  revocation,  and  this  license  never  was  revoked. 
{Millet  V.  Auburn^  <§c.,  Railroad  Company^  6  Hill,  61; 
Pierrtpont  v.  Barnard^  2  Seld.  279;  Jamteson  v.  Mille- 
man,  3  Duer,  263;  Sj/ron  v.  BlaJceman,  22  Barb.  336; 
Ratkbone  y.  McConnell,  20  id.  317,  and  ref.;  Walter  t. 
Post,  6  Duer,  363,  3'ZO,  371;  Wolfe  v.  Frost,  4  Simd.  Ch. 
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91,  &c.;  Eggleston  v.  New  Tork^  cfic,  Railroad  Co,,  35 
Barb.  169,) 

The  defendants,  before  building  the  wing  dam,  procured 
the  consent  of  the  plaintiff  then  owning  the  mills,  tp  its 
erection,  and  the  same  was  built  under  that  consent,  and  to 
his  knowledge.  This  estops  him  and  his  co-plaintiff,  who 
afterwards  purchased  the  one-half  of  the  mill  property, 
from  maintaining  an  action  for  the  damages.  We  have 
here  the  three  ingredients  of  an  estoppel  in  pads,  the  con- 
sent of  Daniel  Brown  inconsistent  with  the  present  cjaim, 
the  acting  by  the  defendants  on  the  faith  of  that  consent, 
and  that  they  will  be  injured  by  allowing  the  plaintiff  to 
recover  notwithstanding  that  consent  {Welland  Canal 
Company  v.  Hatheway,  8  Wend.  483;  Dezell  v.  Odell,  3 
Hill,  221,  Ac;  Pickard  v.  Sears,  6  Ad.  &  E:  475;  Pltmd 
V.  Cattaravgus  Insurance  Company,  18  N.  Y.E.  392;  Walter 
V.  Post,  6  Duer,  371.) 

n.  The  court  erred  in  deciding  as  a  matter  of  law,  that 
**  the  defendants  were  estopped  as  a  matter  of  law  from 
claiming  plaintiffs'  premises,  so  far  as  the  damage  had  been 
done  to  the  plaintiffs'  mill  by  this  wing  dam;"  and  al^o  ia 
refusing  to  charge  as  requested,  thirt  they  were  not  estopped, 
and  charging  that  they  were  estopped.  The  effect  of  all 
these  decisions  and  of  this  charge  was,  to  instruct  the  jury 
that  upon  this  point  there  was  no  question  for  them  to  pass 
on — that  **  as  a  matter  of  law,"  and  not  as  one  of  fact,  or 
of  law  and  fact,  so  far  as  this  defense  was  concerned,  the 
plaintiffs  must  recover.  To  warrant  such  a  ruling  and  such 
a  peremptory  charge,  **  the  evidence  must  either  be  undis- 
puted or  there  must  be  such  a  strong  preponderance  that 
should  the  jury  find  against  it,  a  new  trial  would  be  granted 
for  that  reason."  (Rich  v.  Rich,  16  Wend.  676;  Sheldon 
V.  Hudson  River  R.  R.  Co.,  29  Barb.  229;  Crawfoi^  v.  Wil- 
son, 4  Barb.  518.)  And  there  is  no  such  undisputed  evidence 
or  preponderance  of  testimony  in  this  case.  The  evidence 
shows  that  Luther  Bowen  received  the  legal  title  to  the 
land  by  foreclosm-e  of  a  mortgage,  pctober  3,  1833,  and 
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that  he  went  into  possession  of  the  same  afterwards;  that 
Luther  Bowen  is  deceased,  that  defendants  were  among  his 
hcirs-at-law,  and  that  the  wing  dam  was  built  in  1850, 
within  twenty  years,  and  before  any  adverse  possession 
could  attach;  and  the  only  evidence  upon  which  the  estop- 
pel can  be  predicated  is,  that  Luther  Bowen  lived  there 
when  the  premises  were  bought  and  improved  by  the 
plaintiffs;  that  one  of  the  defendants  hftd  never  claimed 
the  land,  and  that,  as  the  witness  James  Clarke  swears, 
after  the  plaintiff  Edward  Brown  had  made  a  bargain  for 
the  land,  Mr.  Bowen  came  in;  that  something  was  said 
about  Mr.  Brown  having  bought  it,  and  Clarke's  **  impres- 
sion is,  that  Mr.  Bowen  said  he  came  to  buy  the  land,"  and 
did  not  claim  to  own  it. 

1.  There  was  here  no  act  or  declaration  x)f  either  Luther 
Bowen  or  his  heirs  which  could  operate  as  an  estoppel. 
{Thompson  v.  Blanchard^  4  Com.  310;  Carpenter  v.  Still- 
well,  12  Barb.  128;  PicJcard  v.  Sears,  2  Nev.  &  Per.  491; 
Eeant  v.  Rogers,  9  B.  &  C.  677;  Green  v.  Key,  3  B.  4 
Adol.  313.) 

2.  An  act  or  admission,  to  operate  as  an  estoppel,  must 
have  been  intended  to  influence  the  conduct  of  the  party 
setting  them  up,  and  the  party  must  have  acted  upon  them. 
But  in  this  case,  there  is  nothing- to  show  that  Mr.  Luther 
Bowen's  statements  were  intended  to  influence  or  did  influ- 
ence the  plaintifis  or  either  of  them;  on  the  contrary,  they 
could  not  have  done  it,  for,  as  Clarke  swears,  the  plaintiff 
Edward  Brown,  had  bought  the  land  before  this  statement 
of  Mr.  Bowen,  and  admissions  after  the  act  are  never 
estoppels.  {Pihe  y.  Acker,  Lalor's  Sup.  90;  Merrill  y. 
Tyler,  Sel.  Notes,  April,  1853,  page  47;  see  also  Carpenter 
V.  Stilwell,  12  Barb.  128;  same  case,  1  Kern.  74;  Welland 
Canal  Company  v.  Hathaway,  8  Wend.  R.  480;  Dezell  y. 
Odell,  3  Hill,  221.)  We  say  as  was  said  in  1  Kern.  74, 
there  is  no  room  for  pretense  upon  the  evidence  that  plain- 
tiffs in  purchasing  the  property  were  at  all  influenced  m 
their  sLctions  2>y  the  conduct  or  declarations  of  the  plain- 
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tiffi.  (And  see  also  Okautauqua  CouTUy  Bank  v.  White,  2 
Seld.  R  253.)  Bowen  had  uo  conversation  with  either 
plaintiff  before  the  purchase,  and  the  only  evidence  that 
Bowen  said  anything  about  the  premises  after  the  purchase ' 
is  in  folio  110,  in  which  witness  Clarke  says:  •*  It  is  mj' 
impression  that  Mr.  Bowen  said  he  came  to  buy  the  land." 
The  witness  only  had  an  impression  that  Bowen  so  said; 
and  it  is  going  quite  too  far  to  say,  that  on  such  evidence, 
'*  as  a  matter  of  law,"  the  defendants  were  estopped  from 
claiming  the  title  to  the  land.  The  most  that  could  be 
claimed  for  it  was,  that  it  was  some  evidence  for  the  jury. 
Again,  there  is  no  act  or  admission  on  the  part  of  Bowen 
or  his  heirs,  as  to  the  premises  besides  the  building  of  the 
wing  dam  and  flowing  back  the  water,  except  the  omission 
to  make  a  claim,  for  the  land.  In  1  Story  Eq.  Jur.  sec.  38, 
it  is  said:  **K  a  party  having  a  title  to  an  estate  should 
stand  by  and  allow  an  innocent  purchaser  to  expend  money 
upon  the  estate,  without  giving  him  notice,  he  would  not 
be  permitted  by  a  court  of  equity  to  assert  that  title  against 
such  purchaser,  at  least  not  without  fully  indemnifying  him 
for  all  expenditures."  And  to  sustain  this  position,  Cfum- 
tauqua  Bank  v.  White  (6  Barb.  604);  Gawier  v.  Lewis  (1 
Younge  k  CoU.'s  Ex.  R  427),  are  quoted.  The  case  in 
Barbour  only  lays  down  the  familiar  principle  that  if  a 
person,  being  the  owner  of  property,  stands  by  and  sees 
another  sell  it  as  his  own  without  objection,  he  afterwards 
will  not  be  allowed  to  assert  his  title,  and  the  case  itself  is 
reversed.  (2  Selden,  236.)  In  Caioder  v.  Lewia^  Lewis 
was  agent  for  Cawder,  and  managed  his  real  est^ite,  which 
adjoined  real  estate  belonging  to  him,  Lewis;  and  Lewis 
having  the  management  of  said  real  estate,  allowed  Cawder 
to  build  on  his,  Lewis'  land;  and  afterwards  Lewis  recov- 
ered from  Cawder  the  land  in  an  action  of  ejectment.  And 
in  an  action  for  mesne  profits,  Cawder  was  allowed  in  equity 
to  set  off  the  value  of  the  improvements.  This  case  is  in 
no  way  analogous  to  the  present  one.  Lewis  was  the  con- 
fidential agent  of  Cawder,  and  good  faith  and  his  duty  as 
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agent,  required  him  to  inform  Cawder  that  he  was  building 
on  his,  Lewis'  land.  It  is  also  said  in  Story's  Eq.  Jur.  § 
888,  "  a  court  of  equity  might  go  further  and  oblige  the 
real  owner  to  permit  the  person  making  such  improvements 
on  the  ground  to  enjoy  it  quietly  and  without  disturbance." 
But  the  authorities  quoted  do  not  sustain  the  position. 
Some  of  them  are  cases  of  a  person  standing  by  and  allow- 
ing a  person  to  purchase  land  without  disclosing  his  title; 
and  others  are  cases  in  which,  after  the  owner  of  the  title 
had  recovered  the  land,  the  person  making  the  improve- 
ments was  allowed  to  set  off  the  value  of  the  improvements 
against  the  mesne  profits,  and  laying  down  the  same  rule, 
which  is  laid  down  in  Putnam  v.  Ritchie  (6  Paige's  R  390.) 
And  we  have  been  unable  to  find  a  case  which  decides  that 
a  person  ever  obtains  any  title  or  right  to  real  estate  by 
making  improvements  on  the  same  by  the  mere  silence  of 
the  real  owner,  unaccompanied  by  fraud.  (See,  on  the  con- 
trary, Mill^  V  PlaU  5  Duer,  272,  279,  Ac.) 

3.  The  case  of  Weadell  v.  Van  Rensselaer  (1  John.  Ch. 
354)  is  cited  by  Mason,  J.,  in  the  opinion  of  the  supreme 
court,  and  will,  probably,  be  strongly  relied  on  in  this 
court  In  that  case  Philip  Wendell,  in  1792,  gave  a  secret 
deed  to  the  defendant,  covering  certain  lands,  but  he 
retained  possession  of  the  same,  except  certain  portions 
which  he  sold,  until  his  death  in  1808;  but  after  the  |)ur- 
chase  he  sold  various  portions  of  the  premises  as  his  ovnt, 
among  which  was  the  pfece  in  dispute,  and  which  was  held 
by  the  plaintiff  as  a  bona  fide  purchaser.  It  w,as  proved 
and  admitted  that  the  defendant  had  actual  knowledge  of 
some  of  these  sales;  that  he  preserved  a  studious  silence, 
and  gave  no  notice  to  these  purchasers  or  to  the  world  of 
his  title.  After  this  he  could  not  be  permitted  to  start  up 
with  a  secret  deed  (of  itself  of  doubtful  credit),  and  take 
the  land  from  bona  fide  purchasers  from  Wendell.  Having, 
for  such  a  length  of  time  suffered  the  public  to  deal  with 
Wendell  as  the  real  owner,  he  could  not  be  allowed  to 
question  or  disturb  any  title  that  had  been  purchased  under 
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his  tacit  assent.  We  admit  that  the  case  was  properly 
decided,  but  we  claim  that  on  the  facts  it  has  no  bearing 
on  ours.  The  court  below  cites  a  number  of  other  cases. 
We  admit  that  each  of  them  was  well  decided;  but  in  each 
case  there  was  direct  evidence  of  some  affirmative  act 
either  of  omission  or  commission,  under  full  knowledge, 
while  in  our  case  there  is  no  proof  of  either.  And  this 
distmguishes  our  ease  from  them  all;  we  have  no  such  clear 
and  cogent  evidence  as  is  required  to  estop  us  from  claim- 
ing our  land,  or  that  the  injuries,  if  there  were  any,  were 
committed  on  lands  belonging  to  us,  and  not  to  the 
plaintiff. 

4.  Since  th6  registry  act,  every  person  buys  and  makes 
improvements  on  land  at  his  peril.  The  record  informs 
him  of  the  real  title,  and  it  requires  an  affirmative  act  on 
the  part  of  the  owner  of  the  legal  title  to  give  the  other 
any  equities. 

5.  In  this  case  there  is  no  evidence  that  Bowen  knew 
that  the  plaintifis  claimed  to  hold  under  any  title,  or  knew 
that  they  had  made  any  improvements  on  the  land. 

6.  The  opinion  of  the  court  on  this  point  is  based  on  an 
erroneous  statement  of  the  facts.  Luther  Bowen  was  not 
present  when  the  plaintiffs  purchased;  he  was  not  present 
when  the  plaintiffs  made  the  bargain,  for  he  came  in  after- 
wards; and  he  did  not  say,  in  presence  of  the  plaintiffs,  at 
the  time  they  bought,  that  he  came  to  buy  the  land. 
What  he  did  say  wad  after  they  bought,  and  Clarke 
swears  only  that  his  *^ impression''  is  he  said  he  came  to 
buy  the  land,  and  neither  he  or  Brown  swears  that  Brown 
was  present 

7.  As  seen  above,  there  is  a  difference  between  the  facts 
on  which  this  estoppel  is  based,  and  that  on  which  we  claim 
one  in  point  seeond,  supra.  In  this,  whatever  was  said  was 
after  the  plainti&  bought;  in  the  other,  the  wing-dam  wa^ 
not  built  till  after  the  plaintiffs  had  given  the  permission 
for  Its  erection;  in  the  one  the  estoppel,  as  claimed,  pre- 
ceded the  act;  in  (he  other  it  followed  it;  in  the  one  it 
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necefisariljr  influenced  conduct;  in  the  other  it  could  not 
have  done  so.  We  claim,  then,  that  the  evidence,  as  pre- 
sented in  this  case,  falls  far  short  of  making  an  estoppel  ^*  as 
a  matter  of  law,"  or  any  estoppel  whatever,  and  that  there- 
fore the  judge  erred  in  so  deciding  and  charging  the  jury. 
But  if  we  are  wrong  in  this,  and  the  admissions  or  conduct 
of  Luther  Bo  wen  might,  under  certain  constructions  of 
them,  amount  to  an  estoppel,  then  we  claim  that  they  should 
not  have  been  decided  *'as  a  matter  of  law^"  or  by  a  direct 
charge,  but  should  have  been  submitted  to  a  jury,  under 
the  directions  of  the  court  Luther  Bowen  did  nothing 
whatever  to  encourage  the  plaintiff  in  their  improvements 
on  the  premises;  he  only  lived  near  by,  and  that  is  alL  So 
far  as  the. purchase  is  concerned,  he  was  not  present  when 
the  same  was  made,  and  Clarke  only  gives  his  **  impression'' 
as  to  what  he  said.  And  it  will  be  recollected  that  neither 
of  the  plaintiffii,  although  sworn  in  the  case,  before  and 
after  this  question  came  tip,  claim  or  pretend  that  they 
were  in  any  way  influenced  by  anything  that  Luther  Bowen 
said,  or  did,  or  did  not  do,  or  that  they  would  not  havQ 
bought  or  improved,  if  he  had  taken  a  different  courae. 
We  say,  then,  that  this  'was,  at  most,  a  question  for  the  jury 
upon  the  evidence  in  the  case;  and  to  be  left  to  the  jury  to 
say  whether,  under  that  evidence,  anything  done  by  th^. 
ancestor  of  the  defendants,  or  by  them,  was  intended  ta 
influence  the  plaintiffs,  aqd  whether  it  did  influence  them; 
both  of  which  must  concur  in  order  to  work  the  estoppeL 
{Dezell  V.  Odell,  3  Hill,  221,  222.)  This  conclusion  that 
these  acts  relied  on  were  intended  to  and  did  influence  the 
defendants  was  but  an  inference  froYn  the  facts  proved,  none 
of  which  facts  necessarily  (or,  as  we  claim,  eveu  presump- 
tively) proved  it  In  such  a  case  the  rule  undoubtedly  is, 
that  the  question  is  to  be  left  to  the  jury.  And  per  OoJU- 
LAHEB,  J:  *'  It  may  be  proper  for  a  court  to  instruct  a  jury- 
to  find  for  a  plaintiff  if  the  evidence  is  believed  when  thero 
is  no  conflict  of  evidence,  and  it  directly  proves  the  fact  in 
issue,  or  when  the  fact  is  a  necessary  and  invariable  infer- 
34 
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ence  of  law  from  what  is  proved.  But  if  there  be  any 
conflict  in  the  evidence,  or  if  it  only  shows  facts  from  which 
the  main  fact  is  to  be  presumed  or  inferred  by  the  jury,  the 
case  should  be  left  to  the  jury,  under  proper  legal  instruc- 
tions," {Lindsay  v.  Lindsay^  11  Vermont,  626.)  This 
rule  clearly  makes  this  question  of  estoppel,  under  the 
facts  of  our  case,  at  the  most,  one  for  the  jury,  and  cer- 
tainly not  one  "  as  a  matter  of  law"  as  held  at  the  circuit. 
The  rule  is  so  held  in  cases  of  estoppel  in  pais  by  the 
courts.  Thus,  in  Wdlaiftd  Canal  Company  v.  Hathaway 
(8  Wend.  483),  Justice  Nelson,  in  speaking  of  them,  says: 
'*  Such  estoppels  cannot  be  pleaded,  but  are  given  in  evi- 
dence to  the  court  and  jury,  and  may  operate  as  eflfectually 
as  a  technical  estoppel,  imder  the  direction  of  the  court.'* 
In  Carpentefi*  v.  Stillwell  (12  Barb.  136),  Justice  Bakculo, 
after  referring  to  the  rule,  in  Dezell  v.  Odell  (3  Hill,  swpra\ 
says:  "Tested  by  this  rule,  we  think  that  the  facts  of  the 
case,  which  were  proposed  to  bcf  submitted  to  the  jury,  as 
the  basis  of  an  estoppel,  ought  to  have  been  submitted." 
See  the  same  case  in  the  court  of  appeals,  in  1  Kernan,  73, 
74,  and  79,  where  the  question  is  treated  as  one  for  the 
jury,  and  the  rules  laid  down  by  the  court  as  to  what  must 
exist  to  constitute  an  estoppel,  show  that  none  existed  in 
this  case.  In  Thompson  v.  Blanchard  (4  Com.  309),  the 
court  per  Jewett,  J.,  says:  "There  is,  I  think,  another 
principle  which  would  protect  Blanchard  from  liability  to 
the  plaintiflf  for  the  value  of  the  clothes  which  he,  in  good 
faith,  purchased  of  Wheeler,  if  the  jury,  upon  the  evidence, 
should  find  the  facts  to  authorize  its  application,  &c.  It  is 
this,"  and  the  judge  follows  by  stating  the  rule  of  estop- 
pels, quoting,  with  approbation,  the  case  of  Pickard  v. 
Sears  (6  Adolphus  &  Ellis,  469;  S.  C.  2  Nev.  &  Perry, 
488.)  In  Thorn  v.  Bell  (Lalor's  Sup.  436  and  437),  it  is 
said,  in  regard  to  a  state  of  facts  much  like  ours  in  princi- 
ple, from  which  an  estoppel  was  claimed:  "  This  is  a  pro- 
per question  for  a  jury;  the  defendant's  letter  is  evidence 
against  him,  but  by  no  means  concluQive.    It  can  go  to  the 
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jury,"  &C.  (See  also  Hostler  v.  HaySf  3  Cal.  302;  Landis  r. 
LandiSj  1  Grant's  Cases,  249.)  From  these  cases,  and  those 
cited  in  them,  we  think  the  rule  is  clearly  deducible  thiat 
in  such  cases  of  estoppel  in  pais  the  question  is  not  to  be 
decided  '*  as  a  matter  of  law,"  but  is,  at  the  most,  to  be  left 
to  the  jury,  like  all  other  questions  of  fact,  with  such 
instructions  as  the  particular  case  may  require,  and  that  in 
cases  much  stronger  than  ours  the  decision  has  been  that 
the  evidence  '*  was  not  sufficient  to  warrant  the  judge  in 
directing  the  jury  to  find  a  verdict  for  the  plaintiff,"  and 
that  ''  if  the  plaintiff  had  insisted,  it  was  only  some  evi- 
dence to  go  to  the  jury  on  that  question."  {Lewis  v. 
Woodworth^  supra.)  But  the  judge,  in  this  case,  in  three 
different  rulings,  held  the  contrary,  and  those  decisions,  as 
we  claim,  are  erroneous.  It  cannot  be  said  that  this  point 
is  unavailable,  for  the  reason  that  we  did  not  ask  to  go  .to 
the  jury  on  the  question,  for  the  judge  himself  held  that 
it  was  not  for  the  jury  at  all,  but  was  **  a  matter  of  law," 
and  it  is  to  this  that  we  except.  A  similar  question  arose 
in  Traynor  v.  Johnson^  1  Head  (Tenn.),  51,  and  it  was  held 
that  **  where,  on  an  equivocal  state  of  fhcts,  the  court 
instinicted  the  jury,  as  a  conclusion  of  law,  that  there  was 
a  waiver,  the  judgment  should  be  reversed  on  error."  ' 
This,  in  principle,  covers  our  case.  A  similar  ruling  was 
made  in  Lewis  v.  Woodworth,  supra^  and  a  new  trial  was 
granted,  though  there  was  no  specific  request  to  go  to  the 
jury. 

III.  The  court,  for  the  reasons  set  forth  in  the  last  point, 
erred  in  refusing  to  charge  that  the  defendants  were  not 
estopped.  There  was  no  proof  that  the  ancestors  of  the 
defendants  had  influenced,  or  intended  to  influence,  the 
conduct  of  the  defendants.  In  such  a  case  there  is  no  estop- 
pel. {Dezell  V.  Odell^  3  Hill,  and  other  cases,  supra;  also 
Lewis  V.  Woodworth^  supra.) 

IV.  The  court  further  erred  in  refusing  to  charge  that 
''if  the  plaintiff  consented  to,  or  assisted  in  building  said 
wing-dam,  or  if  either  of  them  so  consented  and  assisted. 
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the  plaintife  cannot  recover  in  this  suit."  This  proposition 
was  based  on  an  abundance  of  testimony  in  the  case,  and 
has  reference  to  the  dam  as  it  was  actually  constructed, 
and  needs  no  authorities  to  support  it;  several  having 
direct  reference,  however,  to  it,  are  found  in  point  first, 
and  sustain  our  exceptions.  (See  alyo  Don'ance  v.  Simons, 
2  Boot,  208;  Stevena  v.  Steverut,  11  Metcalf,  251.)  For 
this  reason  alone  a-  new  trial  should  be  granted.  It  cannot 
be  contended  that  there  was  no  refusal  to  charge,  as  here 
requested,  nor  any  exception  to  the  refusal.  It  is  true 
that  there  is  no  such  statement  at  the  close  of  the  request, 
nor  was  it  necessary,  when  it  appears  that  there  was  no 
such  charge  made  as  was  requested,  and  it  is  stated  that 
the  defendants  excepted  not  only  to  the  charge  as  deliv« 
ered,  but  '*  also  for  the  court  not  charging  as  requested." 
Now  it  is  clear  that  this  request  was  made.  The  charge  is 
given  in  the  bill;  this  proposition  was  not  charged;  there 
is  no  pretense  that  the  charge  embraced  more  tlian  is  con^ 
tained  in  the  bill;  on  the  contrary,  it  is  expressly  stated 
that  the  court  "charged  the  jury  as  follows,"  meaning 
that  the  charge  as  printed  is  the  whole  of  it,  so  that  here 
18  a  clear  case  of  the  court  not  charging  as  requested  in 
this  fifth  proposition;  and  it  is  as  clearly  stated  that  we 
excepted  "for  the  court  not  charging  as  requested."  And 
it  is  the  height  of  hypercriticism  to  say  that  this  refers 
only  to  the  request  in  the  sixth  proposition;  the  exception, 
by  its  natural  construction  and  meaning,  is  to  all  the  refu- 
sals to  charge;  the  sentence  says  we  excepted  to  the  charge 
as  delivered,  that  is  to  the  whole  of  it,  and  not  to  any  one 
point;  and  for  not  charging  as  requested,  that  is  to  all  the 
omissions  or  refusals,  and  not  for  any  one  of  them.  It  is 
certain  that  we  made  this  request;  it  is  equally  certain 
that  the  court  did  not  charge  the  proposition  (l)ut  did 
charge  the  reverse,  under  our  exception),  and  as  certain 
that  we  excepted  "for  the  court  not  charging  as  requested." 
We  do  not  think  this  court  will,  by  any  technicality  or 
Qonstrained  construction,  deprive  us  of  our  exception,  but 
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looking  at  the  question  in  a  common  sense  manner,  will 
say  that  it  siifBciently  appears  that  it  was  taken,  and  we 
are  to  have  the  benefit  of  it. 

D.  Pratt,  for  the  respondents. 

I.  No  regular  deduction  of  title  from  the  original  source 
of  title  was  made  by  either  party  upon  the  trial.  As  a 
simple  matter  of  evidence,  it  is  submitted  that  the  prepon- 
derance was  against  the  claim  of  title  set  up  by  defendant. 

1.  Although  Luther  Bo  wen,  the  ancestor  of  defendant, 
had  the  prior  possession,  yet  he  went  out  of  possession  as 
early  a3  1835,  and  never  afterwards  claimed  any  interest 
in  the  premises  upon  which  plaintiffb'  mills  were  built. 

2.  Burr  went  immediately  into  possession,  and  he  and 
those  holding  under  him  have  been  in  possession  ever  since. 

3.  The  defendant,  also  occupying  adjoining  premises, 
had  never,  until  the  trial,  claimed  any  title  or  interest  in 
the  premises  or  water  privilege,  but  on  the  contrary, 
according  to  his  own  testimony,  he  claimed  the  right  to 
shut  back  the  water,  because  the  plaintiffs  consented,  as 
he  alleged,  to  the  building  of  the  dam. 

4.  The  defendant  was  not,  therefore,  precluded  by  the 
ruling  of  the  court  from  claiming  the  benefit  of  a  clear 
and  admitted  title  to  the  premises,  but  was  simply  deprived 
of  the  benefit  of  an  inference  to  be  drawn  from  the  posses- 
sion of  his  ancestor. 

n.  The  issue  was  not  one  brii^'ng  the  title  directly  in 
issue.  It  could  only  come  in  question  collaterAlly,  as  bear- 
ing upon  defendant's  liability  for  flowing  the  plaintiffs'  land, 
and  thereby  injuring  their  mills. 

1.  An  equitable  estoppel  may  be  properly  applied  in 
one  form  of  action,  and  not  in  another,  although,  brought 
under  the  same  circumstances  and  growing  out  of  the  same 
transaction.  For  instance,  a  party  may  be  estopped  from 
sustaiiing  trespass,  when  he  could  not  be  from  sustaining 
ejectment    {Dewey  v.  Bwdwdh  9  Wend.  66.) 
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2.  In  this  case,  the  question  is  not  whether  the  defend- 
ant might  not  sustain  ejectn>ent,  but  whether  the  plaintiffs, 
having  had  the  peaceable  possession  of  the  premises,  and 
built  valuable  mills  thereon,  the  defendant  can  indirectly 
destroy  them,  and  then  avoid  liability  by  setting  up  an 
interest  in  himself  in  the  property. 

3.  Indeed,  it  is  doubtful  whether  such  a  defense  is  avail- 
able at  all  under  the  circumstances,  even  if  the  question  of 
estoppel  were  wholly  waived.  Suppose  the  heirs—r^and 
there  seem  to  be  at  least  three — should  bring  ejectment 
and  recover,  could  the  plaintiffs  escape  liability  for  mesne 
profits,  by  showing  injury  to  the  premises  by  the  wrongful 
action  of  one  of  the  heirs. 

m.  It  is  submitted,  therefore,  that,  taking  into  conside- 
ration the  proof  of  title  as  it  stood  when  the  question  of 
estoppel  was  raised,,  and  the  purpose  for  which  the  claim 
was  made  on  the  part  of  the  defendant,  the  ruling  of  the 
court  was  clearly  right,  in  holding  the  defendant  estopped 
**from  claiming  the  plaintiffs'  premises,  so  far  as  damages 
to  the  mill  by  the  wing  dam"  was  concerned. 

1.  The  evidence  was  sufficient  to  estop  him,  had  the 
question  arisen  upon  the  direct  issue  of  title  in  an  action  of 
ejectment. 

(cu)  The  premises,  when  the  plaintiff  purchased,  had 
been  held  under  a  claim  of  title  some  eight  years  by  the 
vendor  and  those  under  whom  he  held,  without  question  or 
challenge  by  Luther  Bo  wen. 

(6.)  At  the  time  of  the  purchase  by  the  plaintiff,  and 
before  the  'conveyance  was  executed,  Luther  Bowen,  the 
pretended  owner,  was  present,  and  was  informed  that  the 
plaintiff,  Edward  Brown,  had  made  a  bargain  to  purchase, 
and  he  made  no  claim  of  title  to  himself. 

(c.)  He  lived  in  the  immediate  neighborhood  from  that 
time  to  his  death  in  1850,  witnessed  the  erection  of  expen- 
sive buildings  upon  the  premises,  and  never  intimated  any 
claim  to  them.  ♦ 

(d.)  The  defendant  at  the  same  time  occupied  adjoining 
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premises,  and  neyer,  for  aDjthing  that  appears,  made  anj 
claim,  until  the  trial,  of  any  interest  in  the  premises  occu- 
pied by  the  plaintiffs. 

2.  It  therefore  comes  clearly  witSin  the  cases  holding 
that  where  a  person  looks  on  and  suffers  another  to  pur- 
chase and  expend  money  on  land,  without  making  known 
his  claim,  he  will  not  afterwards  be  permitted  to  assert  title 
against  such  innocent  purchaser.  {Wendell  v.  Van  BeM- 
selaer,  1  John.  Ch.  344;  Storrs  v.  Barker,  6  id.  166;  Lee  v. 
Porter,  5  id.  268;  Niven  v.  Belhiap,  2  John.  573;  Toum 
V.  Needham^  3  Paige,  545;  Dougrey  v.  Topping,  4  id.  94; 
Lowry  v.  Tew^  3  Barb.  Ch.  407;  L^Amoreux  v.  Vischer^ 
2  Com.  278;  Thompson  v.  Blanchard,  4  id.  303;  2  Dever. 
179;  4  id.  472;  10  B.  Monroe,  261;  10  Ad.  4  El.  90;  6 
id.  469;  11  N.  Harap.  201;  3  S.  &  R.  278;  2  aryland, 
380;  28  Maine,  127;  14  Mass.  437;  4  Barr,  193;  17  Conn* 
355;  2  Smith's  Leading  Cases,  660.) 

3.  It  does  not  come  within  the  principle  that  the  party 
must  have  intended  to  mislead,  or  that  the  other  party 
must  have  relied  upon  his  admissions,  but  upon  the  broader 
and  more  enlarged  equity,  *'  that  where  a  man  has  been 
silent  when  in  conscience  he  ought  to  have  spoken,  he 
shall  be  debarred  from  speaking  when  conscience  requires 
him  to  be  silent."  (Per  Thompson,  Ch.  J.,  Ntven  v. 
Belknap,  supra;  Roberts  on  Frauds,  130;  1  Fonblanque'a 
Equity,  161.) 

4.  The  cases  cited  would  warrant  an  estoppel,  if,  as 
before  suggested,  the  issue  had  been  a  direct  one.  upon 
title  in  an  action  of  ejectment;  but  in  a  case  like  this, 
where  the  title  arises  only  incidentally  and  is  asserted  only 
to  avoid  responsibility  for  damages  which  the  plaintiff 
actually  suffered  at  the  hands  of  the  defendant,  there,  can  , 
be  no  question. 

5.  The  objection  which  was  taken  for  the  first  time  upon 
appeal,  that  the  question  should  have  been  submitted  to 
the  jury,  can  not  be  sustained. 

(a.)  The  facts  upon  which  the  estoppel  was  based  were 
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not  disputed.  Whether  Bowen  did  or  did  not  say,  at  the 
time  of  the  purchase,  that  he  came  to  buy  the  land,  was 
entirely  immaterial.  The  important  question  was:  Did 
he  ^now  that  the  plaintiff  was  about  buying  the  land,  and 
thus  knowing,  allow  him  to  complete  the  purchase  without 
making  any  claim  of  interest  in  himself? 

(J.)  The  effect  of  an  estoppel  being  the  exclusion  of  tes- 
timony, its  existence  must  be  a  question  of  law  for  the 
court,  and  not  for  the  jury.    (5  W.  &  S.  209.) 

(c.)  If  the  facts  ai'e  disputed,  they  should  be  submitted 
to  the  jury,  but  no  exception  will  lie,  unless  the  court  bo 
asked  to  submit  the  questions  of  fact.  {Wincliell  v.  Hicks, 
18  N.  Y.  558.) 

(d.)  In  this  case  the  defendant  not  only  did  not  ask  to 
have  the  facts  submitted  to  the  jury,  but  the  exceptions, 
both  during  the  trial  and  to  the  charge  were  not  calculated 
to  raise  or  suggest  to  the  judge  any  such  question. 

(e.)  An  exception,  to  be  available,  must  present  the  dis- 
tinct point  to  be  passed  upon  to  the  court  alone,  and  in 
distinct  propositions.  (5  Seld.  463;  3  id.  266;  2  Kern.  313; 
lid.  161;  28  Barb.  157.) 

6.  An  equitable  estoppel  is  available  in  an  action  at  law. 

(a.)  Courts  of  law  have  long  applied  the  principle  to 
actions  concerning  personal  property,  and  there  is  nothing 
in  the  naturiB  of  real  estate  which  should  deprive  it  of  the 
benefit  of  those  salutary  principles  which  are  constantly 
applied  by  courts  of  law  to  other  kinds  of  property.  Pro- 
tection against  fraud  is  equally  necessarj',  whatever  be  the 
interest  at  stake.  (2  B.  Monroe,  254;  22  Wend.  67,  378; 
17  Conn.  345;  4  Barr,  193;  14  Mass-.  437;  28  Maine,  127; 
2  Smith's  Leading  Cases,  651.) 

(6.)  Under  the  code  the  old  distinction  between  the 
forms  of  action  at  law  and  in  equity,  are  abolished,  and  it 
is  the  constant  practice  sanctioned  by  this  court,  for  parties 
to  avail  themselves  of  equitable  defenses  to  actions  at  law, 
or  equitable  answers  to  legal  defenses. 

lY.  The  objection  made  upon  the  trial  that  the  plaintiJO^ 
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consented  to  the  construction  of  the  wing  dam  was  not  sus- 
tained. The  legal  presumption  is  that  the  jury  found  in 
favor  of  the  plaintiffs'  version  of  the  matter,  and  that  was 
that  they  consented  to  the  construction  of  the  dam,  if  no 
water  should  be  shut  back  to  the  injury  of  the  plaintiffs. 

1.  The  defendant  had  the  right,  without  any  consent,  to 
build  a  dam  upon  his  own  land,  provided  he  did  not  flow 
the  water  back  to  injure  riparian  owners  above. 

2.  It  would  be  strange  that  the  plaintiffs'  consent  for 
the  defendant  to  do  just  what  he  had  the  right  to  do,  with- 
out it,  would  enlarge  that  right. 

3.  Besides,  it  does  not  appear  that  the  dam  necessarily 
caused  the  water  to  flow  back.  It  docs  not  appear  that  by 
clearing  out  and  widening  the  channel  the  back  flow  would 
not  be  entirely  obviated. 

4.  Moreover,  there  is  no  exception  to  the  refusal  to 
charge  according  to  the  fourth  proposition,  and  the  charge, 
as  given  upon  that  point,  was  quite  too  favorable  to  the 
defendant 

V.  The  remaining  exceptions!  taken  on  the  trial  are 
80  palpably  frivolous  that  it  is  not  deemed  necessary  to 
notice  them. 

McLUN,  J.  The  plaintiffs  at  the  time  of  the  erection  of 
the  dam  by  the  defendant,  were  in  the  actual  use  and  occu- 
pation of  the  premises,  on  which  the  mills  in  question  were 
located,  and  they  and  those  under  whom  they  claimed,  had 
been  in  possession  of  the  same  for  quite  a  number  of  years 
prior  to  the  erection  of  said  dam.  It  was  proved  that  the 
defendant  erected  the  dam,  and  that  by  means  of  it  the 
water  had  been  set  back  upon  the  plaintiffs'  wheels,  thereby 
reducing  the  power  thereof,  and  injuring  the  plaintiffs' 
mills.  It  cannot  be  denied  that  if  these  were  the  ohiy 
facts  in  the  case,  the  plaintiffs  would  be  entitled  to  recover. 
Each  of  the  parties  had  the  right  to  use  the  waters  of  the 
stream  on  his  own  premises,  for  any  purpose  for  which  it 
might  be  legitimately  used,  and  neither  had  the  right  by 
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any  erection  on  .  his  own  premises  to  interfere  with  such 
enjoyment  to  the  prejudice  of  such  other.  (Angell  on 
Water-Courses,  §  340.)  The  only  exception  to  this  rule, 
that  now  occurs  to  me,  is  that  where  both  parties  draw 
water  from  the  same  dam,  each  has  the  right  to  continue  to 
use  the  water,  whatever  the  effect  may  be  on  the  other, 
unless  such  other  has  acquired  by  grant  or  prescription,  the 
right  to  an  exclusive  use,  or  to  use  whenever  there  is  not 
water  enough  for  both. 

The  leaiiied  author  says  (^  340,  cited  supra) :  The  maxim 
sic  utere  tuo^  &c.,  applies  as  well  to  setting  back  the  water 
of  a  watercourse  above  the  owner's  land  in  the  natural 
channel  of  the  stream,  as  it  does  to  an  actual  overflow  of 
land.  *  *  *  No  single  proprietor  without  consent,  has 
a  right  to  make  use  of  the  flow  in  such  manner  as  will  be 
to  the  prejudice  of  any  other,  and  that  he  has  no  more 
power  to  apply  it  to  a  purpose  which  occasions  a  return  of 
the  water  on  the  land  above,  than  he  has  to  cause  a  diminu- 
tion of  the  quantity  below.  He  cannot  alter  the  level  of 
the  water  either  where  it  enters  or  where  it  leaves  his  pro- 
perty. 

Bayley,  Justice,  in  Saunders  v.  JVeioman,  says:  If  a  per- 
son stops  the  current  of  a  stream  which  has  imnemorially 
flowed  in  a  given  direction,  and  thereby  prejudices  another, 
he  subjects  himself  to  an  action. 

Any  impediment,  say  the  supreme  court  of  Pennsylvania, 
in  the  stream  caused  by  the  defendant's  dam,  by  which  the 
plaintiff's  mill  is  stopped  from  grinding  in  any  state  of  the 
water,  or  is  made  to  grind  slower  or  worse  than  it  other- 
wise would,  is  an  injury  for  which  the  plaintiff  would  be 
entitled  to  damages.  But  it  is  unnecessary  to  cite  autho- 
rities; the  principle  has  been  recognized  too  long  to  admit 
of  controversy  at  this  day. 

The  acts  done  by  the  defendant  heing  prima  facte  action- 
able, it  is  necessary,  in  the  next  place,  to  ascertain  whether 
the  plaintiffs  could,  under  the  circumstances,  maintain  an 
action  for  the  damages  resulting  from  the  injury.    Before 
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the  code,  the  remedy  of  the  injured  party  was  by  an  action 
on  the  case.  (Angell  on  Water-Courses,  §  395.)  That  form 
of  action  could  be  maintained  by  his  tenant  in  possession, 
and  by  the  landlord  or  reversioner.  (Same  section.)  Title 
was  not  necessary,  unless  the  plaintiff  sought  to  recover  full 
damages  for  the  injury  to  his  property.  From  the  very 
nature  and  necessity  of  the  case,  a  temporary  occupant 
must  be  entitled  to  sue;  and  as  such  occupant  could  only 
recover  damages  sufScient  to  compensate  him  for  the  injury 
sustained,  an  action  must  also  be  given  to  the  reversioner, 
or  the  party  sustaining  perhaps  the  largest  amount  of  dam* 
ages  would  be  left  remediless. 

It  follows  that  the  plaintiff  would  be  entitled  in  this 
case  to  damages  to  an  atnount  sufScient  to  indemnify  for 
the  injury  to  such  interest  as  he  had  in  the  premises.  But 
the  plaintiffs  in  their  complaint  allege  that  they  were  joint 
owners  of  the  mills,  and  they  were  bound  to  prove  it. 
Possession  is  prima  facie  evidence  of  ownership  of  real 
estate.  In  1  Cowen  &  Hill's  Notes,  353,  it  is  said:  ''  Tho 
mere  possession  of  property,  however  recent,  will  enable 
the  occupant  to  recover  or  defend  against  a  stranger  in 
ejectment,  trespass,"  &c. 

But  tho  defendants  showed  title  in  their  ancestor  subse- 
quent to  the  deed  from  their  ancestor  to  Messenger,  and  no 
title  is  shown  out  of  him.  It  appears,  however,  that  sev- 
eral persons  were  in  possession  after  Luther  Bowen  left 
possession  in  1835,  and  before  the  defendants  Tvent  in.  The 
defendants  occupied  the  premises  adjoining,  and  never  made 
claim  to  the  premises  occupied  by  the  plaintifls.  Under 
these  circumstances,  it  seems  to  me  that  the  law  will  pre- 
sume the  plaintiffs  lawfully  in  possession,  and. entitled  to 
recover  damages  for  the  injury  sustained  by  them. 

The  plaintiffs,  to  prevent  the  defendant  from  alleging 
title  to  the  premises,  showed  that  the  defendant's  father 
was  in  the  oiBSce  at  the  time  Edward  Brown,  one  of  the 
plaintiffs,  purchased  the  premises  on  which  the  plaintiffs' 
mills  are  located,  and  something  was  said  in  presence  of 
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Bowen,  about  Brown  having  bought  the  land.  The  wit- 
ness's impression  was  that  Bowen  said  he  had  come  to  buy 
the  hmd;  he  did  not  claim  that  he  owned  it.  This  is  veiy 
loose  evidence  on  which  to  rest  an  estoppel;  but  it  cannot 
be  said  that  it  is  not  some  evidence,  and  sufficient  had  it 
been  submitted  to  the  jury,  to  support  a  verdict  finding 
the  estoppel.  The  court  was  not  requested  to  submit  the 
question  to  the  jury,  and  at  the  close  of  the  plaintiffs'  case, 
and  after  the  defendant  had  put  in  their  documentary  evi- 
dence, **the  court  decided  that  as  the  evidence  then  stood, 
the  defendants  were  estopped  as  matter  of  law  from  claim- 
ing the  plaintiffs'  premises,  so  far  as  the  damage  had  been 
done  to  the  plaintiffs'  mills  by  the  dam."  To  which  ruling 
the  defendants'  counsel  excepted.  At  the  time  this  decision 
was  made,  no  question  could  be  submitted  to  the  jury;  the 
defendants  had  not  as  yet  given  any  parol  proof,  and  I  can- 
not discover  that  the  learned  judge  decided  anything.  It 
was  an  intimation  to  the  defendants'  counsel  that  if  they 
did  not  give  evidence  that  would  do  away,  the  plaintiffir 
evidence  on  the  subject  of  estoppel,  he^would  hold  them 
estopped.  The  direction  affected  the  rights  of  neither 
party,  and  unless  the  question  is  pre49ented  again  in  some 
other  part  of  the  record,  the  defendant  must  fail  in  attacking 
the  judge  on  this  branch  of  the  case.  But  the  judge  did 
charge  that  the  defendants  w;ere  estopped  from  setting  up 
and  relying  upon  their  title  to  the  premises  as  a  defense  tc 
the  action;  to  which  charge  the  defendants'  counsel  excepted. 
Under  this  charge  the  jury  were  not  at  liberty  to  con- 
sider the  question  of  estoppel  as  a  question  of  fact.  They 
were  boimd  to  consider  the  case,  on  the  assumption  that  as 
matter  of  law,  the  defendants  were  estopped  from  assert- 
ing title  to  the  premises.  In  this  the  court  erred.  The 
question  belonged  to  the  jury,  and  should  have  been  sub- 
mitted to  them  as  a  question  of  fact.  But  the  defendant 
acquiesced  in  its  being  withheld,  but  insisted  the  instruction 
was  wrong  as  a  legal  proposition.  There  was  no  dispute 
about  the'  facts,  and  ordinarily  it  .would  be  a  question  of 


June,  1864.]  Brown  v,  Bowin.  54X 

Opinion  of  Mvllzit,  J. 

law  whether  the  facts  proved,  established  the  proposition 
to  establish  which  they  were  proved.  And  it  was  due  to 
the  court  that  his  attention  should  have  been  called  to  the 
distinctions,  if  any,  which  made  it  peculiarly  proper  to 
submit  the  question  whether  or  not  an  estoppel  was  proved 
to  the  jury.  To  establish  an  estoppel  in  pais,  it  must  be 
shown:  1st.  That  the  person  sought  to  be  estopped,  has 
made  an  admission  or  done  an  act,  with  the  intention  of 
influencing  the  conduct  of  another,  or  that  he  had  reason 
to  believe  would  influence  his  conduct,  inconsistent  with 
the  evidence  he  proposed  to  give,  or  the  title  he  proposes 
to  set  up.  2d.  That  the  other  party  has  acted  upon,  or 
been  influenced  by  such  act  or  declaration.  3d.  That  the 
party  will  be  prejudiced  by  allowing  the  truth  of  the 
admission  to  be  disproved.  {Plumb  v.  OaUaraugus  County 
Mutual  Insurance  Company^  18  N.  Y.  392.)  In  the  absence 
of  proof  of  the  effect  of  the  admission  oh  the  party  setting 
up  the  estoppel,  it  is  for  the  jury  to  say  whether  on  the 
facts  the  several  essential  parts  of  the  estoppel  are  proved. 
It  is  quite  probable  that  had  the  attention  of  the  court  been 
so  called  to  the  reasons  why  in  this  case  the  question  should 
be  given  to  the  jury,  he  would  have  submitted  it  to  them, 
as  I  think  it  was  proper  for  him  to  do'. 

It  would  seem  that  the  attention*  of  neither  court  nor 
counsel  was  drawn  on  the  trial  to  the  important  estoppel 
that  was  proved  in  the  case.  Which  was,  the  omission  by 
the  defendants  and  their  ancestor  to  assert  title  to  the 
premises  in  question,  although  knowing  the  premises  to 
belong  to  them,  and  that  the  plaintiff,  or  one  of  them,  had 
purchased  them,  and  was  making  valuable  permanent 
improvements  thereon,  in  the  belief  that  they,  and  not  the 
defendants  or  their  father  owned  them.  That  this  silence — 
this  omission  to  assert  title — constitutes  an  estoppel,  there 
can  be  no  dispute.  {Wendell  v.  Van  Renaaelaer^  1  J.  C. 
R.  344;  Town  v.  Needham^  3  Paige,  546;  Storrs  v.  Barker^ 
6  J.  C.  R.  166;  Thompson  v.  Blanchard,  4  N.  Y.  303.) 

No  evidence  can  be  given  that  can  do  away  with  the 
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force  of  the  estoppel,  and  a  new  trial  will  not  be  granted, 
when  it  is  seen  that  the  facts  cannot  be  changed,  and  the 
fact  proved,  is  conclusive  of  the  case. 

Unless  some  error  can  be  found,  other  than  the  omission 
to  submit  the  question  of  estoppel  to  the  jury,  the  judg- 
ment should  be  affirmed. 

If  the  defendants  were  estopped,  then  the  plaintiffs  were 
entitled  to  damages  as  owners  of  the  premises. 

The  appellants'  counsel  moved  for  a  non-suit  on  five 
grounds. 

1.  That  no  cause  of  action  had  been  proved  against  James 
K.  Bowen,  and  he  should  be  discharged. 

2.  A  joint  action  for  the  matters  sued  for  cannot  be  sus- 
tained, even  though  separate  actions  might  be  brought. 

3.  The  deeds  under  which  the  plaintiffs  claim  are  void, 
because  Luther  Bowen  or  the  defendants  were  in  the 
adverse  possession. 

4.  There  is  no  evidence  that  the  plaintiffs'  deeds  cover 
the  premises  in  question. 

5.  The  plaintiffs  gave  permission  to  building  the  dam, 
and  cannot,  therefore,  maintain  trespass  or  trover. 

The  motion  was  overruled,  and  the  defendant's  counsel 
excepted. 

But  two  of  these  grounds  are  relied  on  by  the  appellants 
in  this  court.  Those  are  the  2d  and  5th,  and  these  alone 
require  attention. 

1.  Edward  Brown  is  the  person  who  made  the  purchase 
of  the  premises  some  time  prior  to  1847,  apd  went  on  and 
improved  them  by  erecting  buildings  thereon.  In  1847, 
he  sold  half  to  the  other  plaintiff,  and  from  that  time  they 
had  been  in  partnership.  In  1850,  the  wing  dam  in  ques- 
tion was  built.  It  was  by  means  of  that  erection  the  plain- 
tiffs were  damnified.  It  is  a  mistake,  therefore,  to  say  that 
the  plainti&  did  not  jointly  sustain  injury.  There  was  no 
separate  injuiy. 

2.  That  the  dam  was  built  with  the  consent  of  the  plain? 
tiffs. 
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It  is  true  the  dam  was  built  with  the  assent  of  the  plain- 
tiflEs,  and  it  is  quite  probable  one  of  them  may  have  aided 
in  the  work.  But  it  is  to  be  .borne  in  mind  that  the  defend- 
ants needed  no  consent  from  the  plaintifl^  to  authorize  them 
to  build  a  dam  on  their  own  side  of  the  riyer  on  their  own 
land,  provided  that  such  dam  caused  no  damage  to  the 
plaintifis'  property.  If  a  temporary  suspension  of  the  mills 
was  necessary  in  order  to  enable  the  defendants  to  perform 
the  work,  the  plaintiff'  consent  would  be  needed.  If  the 
defendants  proposed  to  so  build  the  dam  as  to  set  the  water 
back  on  the  plaintiff'  wheels,  it  is  difficult  to  comprehend 
why  the  plaintiffs  should  not  only  consent  to  the  erection 
of  the  dam,  but  aid  in  the  work,  without  consideration  or 
even  a  motive  for  so  doing.  The  probability  is,  and  the  jury 
have*found  the  fact  to  be,  that  the  consent  and  aid  of  the 
plaintiffs  were  given  on  the  condition  that  the  work  should 
be  so  done  as  not  to  injure  the  plaintiff.  There  would  not 
seem  to  be  any  difficulty  in  so  doing  it,  had  the  defendanfis 
been  disposed  to  so  do  the  work.  By  clearing  out  the  new 
channel  into  which  the  water  was  thereafter  to  flow,  back 
water  could  have  been  as  effectually  prevented  as  by  con- 
tinuing it  in  the  old  channel.  The  work  of  clearing  the 
new  channel  was  only  partially  carried  out,  and  the  result 
was  as  might  have  been  anticipated  it  would  be;  the  cur- 
rent was  impeded,  the  water  did  not  flow  off,  and,  as  a  con- 
sequence, set  back  on  the  plaintiffs'  wheels.  It  is  quite 
obvious,  also,  that  the  mischief  would  be  constantly  aggra- 
vated. The  earth  and  stone  brought  down  by  the  current 
would  have  a  tendency  to  deposit  itself  as  soon  as  the  force 
of  the  current  was  lessened,  and  thus  in  a  short  time  the 
bed  of  the  stream  filled,  and  the  injury  from  back  water 
permanently  increased.  The  condition  on  which  the  con* 
sent  was  ^ven  not  being  performed,  the  consent  or  license 
was  no  longer  binding  on  the  plaintiffii,  and  the  dam  from 
that  time  became  a  nuisance,  and  the  defendants  liable  for 
the  injury  it  caused  the  plaintiffs. 

It  is  said  that  the  remedy  of  the  plaintifls  is  an  action 
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for  breach  of  the  agreemeut  by  the  plaintiffs  to  so  build 
the  dam  as  not  to  injure  the  plaintiffs.  Technically  there 
was  no  such  agreement;  although,  doubtless,  the  law  might 
imply  one  if  it  was  necessary  to  prevent  injustice,  but  the 
parties  did  not  understand  that  the  rights  of  either  paily 
rested  in  agreement.  The  acts  and  assent  of  the  plaintiflb 
'  might  be  considered  a  parol  license  x>n  condition,  which 
condition  has  never  been  performed,  and  hence  the  license 
fails.  But  the  *facts  proved  do  not  even  make  a  case  of 
parol  license.  A  licence  is  a  bare  authority  to  do  a  certain 
act,  or  series  of  acts,  upon  another's  lands  without  possess- 
ing any  interest  therein.    ( Angel  1  on  Water-Courses,  §  285.) 

The  consent,  then^  of  the  plaintiffs,  and  rendering  aid  in 
the  work,  can  only  operate  against  them  by  way  of  estop- 
pel; and  it  can  not  thus  operate,  because  of  the  e3(press 
condition  on  which  such  aid  and  assent  were  given.  It 
seems  to  me,  therefore,  that  the  non-suit  was  properly 
refused. 

If  the  foregoing  views  are  correct,  they  dispose  of  all 
the  questions  presented  by  the  appellant's  counsel. 

My  conclusions  then  are: 

1.  That  on  the  evidence  the  plaintiff  are  owners  of  the 
mills  in  question. 

2.  That  by  the  wrongful  acts  of  one  of  the  defendants, 
injury  has  been  done  to  said  plaintiffs. 

3.  That  if,  on  the  evidence,  ownership  by  the  defend- 
ants is  proved,  yet  the  plaintiffs  are  entitled  to  recover  on 
their  presumed  lawful  possession  of  the  mills,  even  if 
such  possession  is  to  be  presumed  to  be  as  tenants  of  the 
defendants. 

4.  But  the  defendants  are  estopped  from  disputing  the 
ownership  of  the  plaintiffs,  by  reason  of  their  omission  to 
assert  title  to  the  lands,  knowing  that  the  plaintiffs  were 
acquiring  title  to  them  and  making  expensive  improvements 
thereon,  as  owners,  in  ignorance  of  any  claim  thereto  by 
the  defendants. 

5.  That  the  foregoing  ground  of  estoppel  is  so  clearly 
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established,  and  so  conclusive  on  the  defendants,  that  it 
would  be  useless  to  send  the^case  back  for  a  new  trial. 

6.  But  if  the  judges  are  of  opinion  that  the  case  must 
rest  here  on  the  ground  of  estoppel  taken  in  the  court 
below,  and  that  the  others  not  being  suggested,  these  can- 
not be  considered  here,  then  I  am  of  the  opinion  that 
although  technically  it  was  the  duty  of  the  defendant  to 
have  requested  the  com't  to  submit  the  question  of  estoppel 
to  the  jury,  yet  the  evidence  is  so  slight  on  the  question 
that  I  would  be  in  Favor  of  ordering  a  now  trial  on  that 
ground  alone. 

7.  Not  discovering  any  answer  to  the  other  ground  of 
estoppel,  I  am  in  favor  of  affirming  the  judgment,  with 
costs.  ^ 

AH  the  judges  ooncarring,  judgment  affirmed. 


3S 
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William  Roach  v.  The  New  Yobk  and  Erie  Insubangb 

Company. 

A  condition^  annexed  to  a  policy  of  insurance,  that  no  suit  or  action  against 
the  insurers,  for  the  recovery  of  any  claim  upon  the  policy,  shall  he  sus- 
tainable in  any  court  of  law  or  chancery,  unless  commenced  within  six 
months  next  after  any  loss  or  damage  shall  have  occurred,  is  valid;  and 
if  an  action  is  not  commenced  within  that  time  }t  will  be  barred. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court  in  the  eighth  district,  affirming  a  judgment 
rendered  in  favor  of  the  plaintiff  at  the  circuit,  held  by  Jus- 
tice Davis,  in  the  county  of  Niagara,  in  January,  1858. 

The  action  was  on  a  policy  of  insurance,  issued  by  the 
defendant  through  its  agent,  James  W.  Beed,  to  the  plain- 
tiff, wherein  the  defendant  agreed  to  insure  the  plaintiff 
against  loss  by  fire  of  certain  buildings  owned  by  him, 
situate  in  Lockport,  Niagara  county,  for  the  term  of  one 
year  from  the  20th  day  of  July,  1854,  for  the  sum  of  $400, 
in  consideration  of  a  premium  paid  by  said  plaintiff  therefor. 

It  is  claimed  by  the  plaintiff  that  the  policy  was  renewed 
for  the  term  of  one  year  from  the  27th  July,  1855,  by  a 
certificate  of  renewal,  dated  the  said  last  mentioned  day, 
fligned  by  the  secretary  and  president  of  the  defendant, 
and  by  said  Reed  as  agent,  for  which  renewal  the  plaintiff 
paid  said  agent  the  sum  of  four  dollars. 

The  genuineness  of  this  paper  is  not  denied,  but  it  is 
claimed  by  the  defendant  that  at  the  time  said  certificate 
was  issued,  the  said  Reed  was  not  agent,  such  agency 
having  been  terminated  in  the  May  preceding. 

On  the  trial  the  plaintiff  proved  the  execution  and  deliv- 
ery of  the  policy,  the  agency  of  Reed,  by  proving  his 
appointment,  which  was  in  writing,  under  the  seal  of  the 
company,  and  dated  the  18th  of  November,  1853.  The 
plaintiff  also  pi-oved  several  letters  written  to  said  Reed 
by  the  secretary  of  the  company  recognizing  him  as  agent* 
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the  last  of  the  letters  bearing  date  the  2d  of  May,  1855. 
The  destruction  of  the  property  by  fire  on  the  24th  of 
May,  1856,  was  also  proved,  and  that  proofs  of  the  loss 
required  by  the  by-laws  of  the  defendant  were  delivered 
to  the  defendant  within  the  time  limited. 

On  the  part  of  the  defendant  it  was  proved  that  said 
Beed,  in  May,  1855,  returned  to  the  defendant  all  the 
blank  policies  and  certificates  of  renewal,  as  it  was  sup- 
posed, that  had  been  issued  to  him,  and  the  defendant 
never  heard  of  him  again  in  relation  to  business,  nor  of  the 
renewal  of  the  plaintiff's  policy. 

The  defendant  offered  to  prove  that  Reed  resigned  and 
relinquished  his  agency,  and  the  same  was  accepted  by  the 
defendant,  in  May,  1856.  The  evidence  was  objected  to 
by  the  plaintiff's  counsel,  and  the  objection  was  sustained 
and  the  evidence  excluded,  to  which  the  defendant's  coun- 
sel excepted. 

It  was  conceded  that  this  action  was  commenced  April 
15th,  1857. 

It  W2U9  provided  b}"^  the  fourteenth  condition  annexed  to 
the  plaintiff's  policy,  that  no  suit  or  action,  if  any,  against 
said  company  for  the  recovery  of  any  claim  upon,  under, 
or  by  virtue  of  said  policy,  should  be  sustainable  in  any 
court  of  law  or  chancery,  unless  commenced  within  six 
months  next  after  any  loss  or  damage  should  have  occurred; 
and  if  brought  after  that  time,  the  lapse  of  time  should  be 
taken  and  deemed  conclusive  evidence  against  the  validity 
of  the  claim. 

The  proofs  being  closed,  the  defendant's  counsel  requested 
the  court  to  direct  the  jury  to  render  a  verdict  in  favor  of 
the  defendant,  on  the  ground  that  the  action  had  not  been 
commenced  within  six  months  after  the  occurring  of  the 
loss.  The  court  declined  so  to  charge,  and  the  defendant 
excepted. 

The  defendant's  counsel  requested  the  court  to  charge 
the  jury,  that  the  omission  to  bring  the  action  within  six 
mouths  should  be  deemed  and  taken  as  conclusive  evidence 
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against  the  validity  of  the  plaintiff's  claim.  The  court 
refused  so  to  charge,  and  the  defendant's  counsel  excepted. 
The  court  thereupon  directed  the  jury  to  render  a  verdict 
for  the  plaintiff  for  the  amount  claimed  and  interest,  to 
which  instruction  the  defendant's  counsel  excepted.  The 
jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $328. 

The  defendants  appealed  to  the  general  term  of  the 
supr'^mc  court,  in  the  eighth  district,  where  the  judgment 
was  affirnicd,  on  the  ground  that  the  condition  limiting  the 
right  of  action  to  six  months  from  the  loss  was  against  public 
policy  and  void. 

The 'defendants  appealed  to  this  court.  The  case  was 
submitted  by 

Ely  &  Farwelly  for  the  appellants. 

J.  L.  <&  J.  11.  Buck,  for  the  respondent. 

•  MuLLiN,  J.  The  only  question  for  our  consideration  on 
this  appeal  is,  whether  the  condition  annexed  to  the  policy 
requiring  an  action  to  recover  the  amount  of  a  loss  to  bo 
brouffht  within  six  months  from  the  time  the  loss  occurred, 
is  valid?  If  it  is,  the  action  is  undoubtedly  barred,  and  the 
judgment  must  be  reversed.  ^ 

At  the  last  March  term  of  the  coui-t,  we  held  in  the  case 
of  Ripley  v.  The  ^tna  Insurance  Company,*  that  a  con- 
dition precisely  like  the  one  in  this  case,  except  that  the 
right  to  biing  the  action,  was  limited  to  one  year,  was  valid. 
And  that  the  action  not  having  been  brought  within  the 
year,  was  barred,  and  the  judgment  which  was  for  the 
plaintiff  in  that  case  was  reversed. 

That  case  is  decisive  of  this.  The  judgment  must  there- 
fore be  revei-sed,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

All  the  judges  concurring,  judgment  reversed. 

•AnU,  p.  136. 
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Geobob  Pollen  and  Bobsrt  Colgate  t;.  Thomas  O. 
Le  Roy  AND  David  Smith.* 

The  plaintiffs  agreed  to  sell  and  dellyer  to  the  defendants  a  quantity  of  toft 
English  lead,  of  the  "  Walker,  Parker  &  Walker  brand,"  to  arrive  by  the 
Providence,  from  Newcastle.  The  lead  arrived  at  New  York  on  the  6th 
of  July,  18o3.  On  that  day  the  plaintiffs  notified  the  defendants  of  its 
arrival,  and  requested  them  to  receive  and  remove  it.  The  defendants 
objected  to  the  lead,  and  declined  to  consider  it  theirs,  or  at  their  risk. 
On  the  7th,  the  plaintiffs  again  notified  the  defendants  that  lead  was  dis- 
charging from  the  vessel,  which  they  claimed  to  he  such  astlic  contract  of 
sale  called  for,  and  offered  it  to  the  defendants,  who  declined  to  receive 
or  pay  for  the  lead,  or  to  have  anything  to  do  with  it.  Heldj  that  this  waa 
a  sufficient  offbr  of  performance  and  tender  of  the  lead  by  the  plaintiff's; 
and  that  they  were  not  required  to  make  or  attempt  a  manual  delivery 
of  the  whole  quantity  of  lead,  or  of  any  part  of  it. 

And  the  plaintiff's  having,  upon  the  refusal  of  the  defendants  to  receive  and 
.pay  for  the  lead,  given  them  notice  that  they  (the  plaintiffs),  should  sell 
the  lead  for  their  account,  and  hold  them  responsible  for  any  deficiency 
on  the  re-sale,  and  for  the  expenses  of  keeping  and  re-selling  the  articles 
held,  that  assuming  that  the  lead  offered,  was  of  a  character  to  satisfy  the 
contract,  the  plaintiff^  were  authorized  to  sell  the  same,  in  the  ordinary 
way  of  selling  metals  by  a  broker,  for  the  highest  market  price,  without 
notice  to  the  defendants  of  the  time  and  place  of  sale.  And  that  having 
so  sold  the  property,  they  might  recover  of  the  defendants  the  difference 
between  the  contract  price,  and  the  proceeds  of  the  sale,  together  with  all 
expenses  necessarily  incurred. 

Held  J  also,  that  in  an  action  brought  for  that  purpose,  evidence  of  the  re -sale 
of  the  property,  and  of  the  resulting  loss,  together  with  the  expenses, 
was  properly  admitted;  and  that  in  the  absence  of  any  other  evidence 
upon  that  subject,  the  jury  were  properly  instructed  to  make  that  the 
measure  of  damages,  if  they  should  find  for  the  plaintiff*. 

The  difference  between  tho  agreed  price  of  an  article,  and  its  market  value 
at  the  time  of  delivery,  is  the  actual  damage  sustained  by  a  vendor  upon 
a  refusal  by  the  vendee  to  accept  the  property  sold,  and  the  vendor  may 
ascertain  or  liquidate  this  amount  by  a  re-sale ;  taking  all  proper  meas- 
ures to  secure  as  fair  and  favorable  a  sale  as  possible. 

Although  the  law  regards  the  vendor,  if  in  possession  of  the  goods^  as  the 
agent  quoad  hoc  of  the  vendee  in  such  a  case,  yet  it  is  no  part  of  such  an 
agency,  or  of  the  duties  involved  in  it,  to  notify,  tho  principal  of  the  time 
and  place  at  which  the  goods  are  to  be  sold,  or  exposed  foraale. 

The  ordinary  usage  of  the  trade  being  to  effect  sales  of  pig  lead  through  the 
segotiatlon  of  brokers,  a  vendor  is  bound  to  adopt  that  method|  upon 
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re-selling  the  goods  because  of  the  refusal  of  the  vendee  to  accept  them. 

Where  an  ambiguity  exists  in  a  bought  and  sold  note,  from  its  describing  an 
article  which  does  not  exist,  evidence  by  an  expert  to  show  how  the  article 
mentioned  therein  is  ordinarily  spoken  of,  in  trade  and  conversation,  is 
competent  in  explanation  of  the  ambiguity.  , 

Where  a  sale  was  concluded  by  a  bought  and  sold  note  in  writing^  contain- 
ing all  the  elements  of  a  contract,  the  nkmes  of  the  parties,  price,  descrip- 
tion of  the  at  tide,  time  of  delivery  and  time  of  payment;  Held,  that  it 
was  not  competent  to  vary  this  by  asking  a  witness  ''  what  conversation 
passed  on  the  subject  of  this  sale,  prior  to  the  actual  delivery  to  the 
respective  parties  of  the  sale  note."  That  the  question  was  too  broad, 
and  the  answer  would  have  introduced  matter,  both  irrelevant  to  the  issue, 
and  improper  in  itself. 

The  plaintiffs  agreed,  through  a  broker,  to  sell  and  deliver  to  the  defendants 
"  160  tons  soft  English  lead  of  W.,  P.  &  W.  brand,''  to  arrive  by  a  speci- 
fied vessel.  The  defendants,  on  the  arrival  of  the  lead,  refused  to  receive 
it,  on  the  ground  that  it  was  not  the  brand  called  for  by  the  bought  and 
sold  note.  There  being  some  evidence  tending  to  prove  that  lead  of  the 
brand  *'  W.,  P  &  W."  had  been  seen  in  the  New  York  market;  Held,  that 
this  rendered  it  proper  to  submit  to  the  Jury  the  question  whether  such  a 
brand  was  in  existence^  so  as  to  enable  the  plaintiffs  to  comply  literally 
with  the  contract. 

And  the  jury  having  by  their  verdict  determined  that  no  such  article  existed 
in  the  trade,  as  the  contract  between  the  parties  described,  and  that  there 
was  no  firm  of  W.,  P.  &  W.  in  existence;  Held,  that  the  lead  on  board 
the  vessel  having  been  manufactured  by  a  firm,  two  of  whose  members 
were  named  W.,  and  one  P.,  known  as  ^'  W.,  P.,  &  Go.,*'  and  being  the 
only  firm  composed  of  individuals  of  those  names,  engaged  in  the  busi- 
ness, and  such  lead  being  branded  by  them,  "  W.,  P.  &  Co.,  the  contract 
was  satisfied  by  a  delivery  of  that  lead. 
'  Where  a  contract  for  the  sale  of  lead,  required  that  it  should  bo  ''  soft 
English  lead ;"  Held,  that  it  was  not  erroneous  to  leave  it  to  the  jury  to  say 
whether  by  "  soft  English  lead,"  was  known  in  commerce  soft  lead  made 
in  England,  no  matter  from  what  ores. 

Aj^eaJ  from  a  judgment  of  the  Superior  Court  of  the  city 
of  New  York. 

The  action  was  to  recover  damages  for  the  non-perform- 
ance of  a  contract  of  sale  of  certain  lead,  brought  by  tho 
plaintiffs,  as  vendors,  against  the  defendants,  as  vendees. 
The  complaint  alleged  a  sale  of  "one  hundred  and  fifty 
tons  of  best  English  lead,  of  Walker,  Parker  &  Walker, 
brand,  to  arrive  by  ship  Providence  from  Newcastle,"  a 
notice  and  a  request  to  the  defendants  to  receive  the  lead, 
and  their  refusal  to  do  so.     That  upon  such  refusal  the 


Sept- 1868.]  PoLLSN  v.  Lb  Rot.  551 


SUtemeot  of  ctae. 


plaintiffs  gave  notice  to  the  defendants  that  they  would 
require  them  to  perform  their  contract,  and  should  sell  the 
lead  for  their  account,  4ind  hold  them  responsible  for  the 
deficiency,  and  for  expenses,  &c.  That  they  did  so  sell, 
and  the  deficiency  and  expenses  were  $4,923.68,  for  which 
they  ask  judgniient.  The  answer  denies  the  contract  alleged 
in  the  complaint,  and  alleges  that  the  lead  sold  there  was 
soft  English  lead,  branded  Walker,  Parker  &  Walkerj 
denies  that  any  such  lead  was  on  ship  Providence,  but 
avers  that  the  lead  she  brought  was  hard  and  refined; 
denies  that  they  were  ever  requested  to  receive  such  lead 
as  they  bought;  denies  that  the  lead  on  this  ship,  or  which 
was  tendered  to  the  defendants,  was  soft  English  lead, 
branded  Walker,  Parker  &  Walker,  or  was  such  lead  as 
the  defendants  had  agreed  to  purchas.e,  or  was  manufac- 
tured by  Walker,  Parker  &  Walker,  or  was  of  their  brand. 
Alleges  that  the  lead  which  arrived  by  this  ship  and  was 
tendered  to  the  defendants  was  branded  Walker,  Parker 
&  Co.,  which  was  an  inferior  brand;  denies  damage  by  the 
plaintiff,  and  counter-claims  damage  for  a  breach  of  the 
contract  by  the  plaintiff.  There  is  a  reply  denying  the 
other  matter  of  the  answer. 

At  the  trial  the  plaintifSs  proved  a  sale  note,  signed  by 
Turrell  Brothers,  brokers:  "  Sold  T.  O.  LeEoy  &  Co.,  for 
account  of  Pollen  A  Colgate,  one  hundred  and  fifty  tons 
soft  English  lead,  of  Walker,  Parker  &  Walker  brand,  to 
arrive  per  Providence  from  Newcastle,  at  six  and  five- 
eighths  cents  per  pound,  cash."  They  gave  evidence  that 
no  lead  branded  Walker,  Parker  &  Walker  was  known  in 
market;  that  there  was  lead  branded  "  Walker,  Parker  & 
Co.,"  and  **  Walker,  Parker  &  Co.,  Newcastle-upon-Tyne," 
and  **  Walker,  Parker  &  Co.,  London."  There  was  also 
evidence  that  these  brands  or  marks  indicate  different  qual- 
ities of  metal,  and  on  the  other  hand  that  they  indicated 
only  the  place  of  manufacture  of  lead  o£  the  same  quality, 
made  by  the  same  house,  having  establishments  in  different 
places.    This  lead  arrived  July  7th,  1853,  and  the  evidence 
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was  that  it  waa  marked  "  Walker,  Parker  &  Co.,  Newcastle- 
upon-Tyne."  The  plgintiffs  proved  the  re-sale  and  quality 
of  the  lead,  under  objection  and  exception  by  the  defend- 
ants. They  proved  the  account  of  the  re-sule  of  the  lead, 
and  its  delivery  to  the  defendants,  the  defendants  olyecting 
that  it  was  incompetent  and  irrelevant  because  there  had 
been  no  notice  of  the  sale  and  no  tender.  Certain  testi- 
mony of  members  of  the  firm  of  Walker,  Parker,  Walker 
&  Co.,  and  pei-sons  in  their  employ,  taken  by  commission, 
was  read.  One  of  these  witnesses  testified  that  the  lead 
o^  this  shipment  was  branded  Walker,  Parker  &  Co.,  and 
not  Walker,  Parker,  Walker  &  Co.,  because  the  pigs  were 
cast  shorter  than  usual,  to  suit  the  American  market,  and 
were  too  short  to  be  brahded  with  the  full  name  of  tho 
firm,  and  that  there  was  no  difierence  in  quality  in  lead 
marked  either  way.  This  was  objected  to  and  overruled, 
and  the  defendants  excepted.  The  same  witness  testified 
that  his  firm  was  the  only  house  in  this  trade  of  the  same 
or  a  similar  name,  and  no  lead  known  in  trade  as  that  of 
Walker,  Parker,  Walker  &  Co.,  except  this.  To  this  the 
defendants  objected  and  excepted.  He  testified  that  the 
description  *'soft  English  lead.  Walker,  Parker  &  Walker 
brand,  from  Newcastle,"  would  designate,  with  the  same 
certainty,  soft  lead  cast  by  Walker,  Parker,  Walker  *<fe  Co., 
with  the  brand  Walker,  Parker  &  Co.,  as  the  soft  lead  cast 
by  them  marked  Walker,  Parker,  Walker  &  Co.,  and  tJiat 
there  is  no  difference  in  the  market  value  of  these  brands.. 
This  was  objected  to  and  the  defendant  excepted.  Simi- 
lar objections  were  taken  to  similar  testimony,  and  other 
exceptions. 

The  plaintiffs  rested,  and  the  defendants  moved  for  a 
non-suit,  because  the  agreement  was  for  lead  of  a  particu- 
lar kind,  which  was  not  on  the  ship  Providence.  2d.  Both 
parties  were  mistaken  as  to  the  lead  on  the  ship,  if  there 
was  no  lead  of  that  brand,  and  there  was,  therefore, 
nothing  for  the  contract  to  operate  upon,  and  the  plaintife 
cannot  recover  by  showing  the  delivery  of  another  ai-ticle. 
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3d.  There  i3  no  evidence  of  damage,  because  the  re-sale 
was  made  privately  and  without  notice  to  the  defendants. 
4th.  That  the  plaintiffs,  by  taking  the  lead  and  selling  it, 
rescinded  the  contract,  and  can  bring  no  action  founded  on 
it.  5th  and  6th.  Repeating  the  allegations  of  non-per- 
formance of  the  contracts.  The  non  suit  was  refused  and 
the  defendants  excepted.  The  defendants  then  gave  evi- 
dence on  the  points  to  which  the  plaintiffs'  evidence  was 
addressed,  and  also  to  prove  that  this  firm  used  foreign  as 
well  as  English  ores.  One  of  the  defendants  was  called 
and  testified  that  he  had  a  conversation  with  Turrell  before 
the  sale  note  was  delivered,  and  was  asked  what  conversa- 
tion passed  on  the  subject  of  this  sale,  prior  to  the  actual 
delivery  to  these  parties  of  the  sale  note.  The  question 
was  objected  to  and  excluded,  and  the  defendant  excepted. 
A  manufacturer  of  white  lead  was  called,  and  among  o.ther 
things  was  asked  **  what  kind  of  lead  is  required  to  make 
white  lead?"  The  question  was  objected  to  and  excluded, 
and  the  defendant  excepted.  The  same  witness  testified  to 
receiving  this  lead  and  rejecting  it  because  of  the  mark 
not  being  Walker,  Parker,  Walker  &  Co.  He  was  looking 
to  buy  for  one  Stearns.  He  was  asked  if  Stearns  had 
arranged  to  purchase  this  lot  of  the  defendants.  This  evi- 
dence was  objected  to  and  excluded,  and  the  defendants 
excepted.  Pollen,  one  of  the  plaintiffs,  was  sworn,  and 
asked  how  the  lead  manufactured  by  the  Walker  house 
was  known  in  market;  how  it  was  generally  spoken  of  by 
persons  who  alluded  to  it.  The  question  wjis  objected  to 
and  the  objection  was  overruled,  and  the  defendant 
excepted.  The  witness  answered,  **  we  generally  speak  of 
it  as  the  Walker  lead."  A  witness  testified  that  he  had 
bought  lead  marked  Walker,  Parker  &  Walker.  There 
was  evidence  given  by  the  partners  of  the  English  house 
that  Pollen  &  Colgate  had  not  paid  for  the  lead,  and  that 
this  suit  is  prosecuted  for  their  benefit.  At  the  close  of 
the  testimony  the  defendants  again  moved  for  a  non-suit, 
on  the  ground  that  there  was  evidence  of  the  existence  of 
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the  lead  called  for,  and  because  the  plaintifl^  had  no  inte- 
rest in  this  action.  The  motion  was  denied,  and  the 
defendants  excepted.  The  defendants'  counsel  submitted 
five  propositions,  or  requests,  to  charge.  The  court 
declined  to  charge  except  as  in  the  charge  given,  and  an 
exception  was  taken.  The  court  charged,  and  various 
exceptions  to  the  charge  were  taken,  which  are  noticed  in 
the  opinion. 

The.  jury  rendered  a  verdict  in  favor  of  the  plaintiffs 
for  $7,580.34,  and  judgment  was  entered  for  that  sum, 
with  coats.  A  motion  for  a  new  trial  was  denied,  and  the 
general  term  affirmed  the  order  and  judgment  (see  10 
Bosw.  38,  S.  C),  whereupon  the  defendants  appealed  to 
this  court. 

William  Curtis  NoyeSy  for  the  appellants. 

George  F.  Comatock^  for  the  respondents. 

Emott,  J.  The  lead  which  was  the  subject  of  the  sale 
by  the  plaintiffs  to  the  defendants,  arrived  at  New  York, 
on  the  6tb  of  July,  1853.  On  that  day  the  plaintiffs  notified 
the  defendants  of  its  arrival,  and  requested  them  to  receive 
and  remove  it.  On  the  same  day,  the  defendants  objected 
to  the  lead,  and  declined  to  consider  it  theirs,  or  at  their 
risk.  On  the  7th,  the  plaintiffs  again  notified  the  defendants 
that  lead  was  discharging  from  the  vessel,  which  they  claimed 
to  be  such  as  the  contract  of  sale  called  for,  and  offered  it 
to  the  defendants.  In  answer  to  this,  the  defendants  ver- 
bally declined  to  receive  or  pay  for  the  lead,  or  to  have 
anything  to  do  with  it.  This  was  a  sufficient  offer  of  per- 
formance and  tender  of  the  lead  by  the  plaintiffs.  They 
were  not  required  to  make,  or  attempt  a  manual  delivery 
of  the  whole  150  tons  of  lead,  or  of  any  part  of  it.  It 
was  sold  on  ship  board,  to  arrive  at  a  future  day,  and  it 
was  enough  that  the  plaintiffs  notified  the  defendants  of  its 
arrival,  and  requested  them  to  take  it  as  It  was  discharged 
from  the  vessel.    The  defendants'  answer,  indeed,  admits  a 
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tender  of  lead  Tvhich  amved  on  the  ship  Providcuco,  but 
denies  that  this  lead  answered  the  description  of  the  con- 
tract. The  plaintiffs  allege  in  their  complaint,  that  upon 
the  defendants' refusal  to  receive  and  pay  for  the  lead,  they 
gave  notice  to  said  defendants  that  they  should  sell  the 
lead  for  their  account,  and  hold  them  responsible  for  any 
deficiency  on  the  re-sale,  and  for  the  expenses  of  keeping 
and  re-selling  the  article.  This  is  not  denied  by  the  answer, 
and  the  consequent  admission  is  of  the  whole  of  the  facts  in 
the  case,  on  the  subject  of  notice  of  the  plaintiffs'  re-sale 
of  the  article.  At  the  trial  the  plaintiffs  proved,  under 
objection  and  exception  by  the  defend<ints,  the  re-sale,  the 
expenses  of  keeping  the  lead,  and  the  proceeds  of  the  re-sale. 
This  sale  was  made  on  the  13th  of  July,  and  was  for  the 
highest  market  price  on  that  day.  It  was  made  in  the  ordi- 
nary way  of  selling  metals,  by  a  broker,  and  seems  to  have 
been  fair  in  all  respects.  There  was  no  other  evidence 
given  of  the  value  or  market  price  of  the  article  between 
July  7th  and  13th,  or  upon  the  question  of  damages.  The 
defendants  insisted,  upon  a  motion  for  a  non-suit,  that  there 
was  no  competent  proof  of  damages,  but  the  coui*t  denied 
the  motion,  and  subsequently  instructed  the  jury  that  if 
they  found  the  plaintiffs  entitled  to  recover,  their  damages 
would  be  measured  by  the  loss  shown  by  the  result  of  the 
re-sale,  with  the  expenses  which  were  proved.  Assuming 
that  the  lead  offered  by  the  plaintiffs  was  of  a  character 
to  satisfy  their  contract,  and  that  the  defendants  were  there- 
fore in  default,  the  vendors  had  a  right  to  dispose  of  the 
lead  as  soon  as  they  could,  with  due  regard  to  the  interests 
of  the  vendees,  and  after  having  given  them  notice  of  their 
intention,  and  to  hold  the  latter  responsible  for  the  diffe- 
rence between  the  agreed  price,  and  the  sum  realized, 
together  with  all  expenses  necessarily  incurred.  It  cannot 
be  necessary  to  adduce  either  authority  or  argument  to 
support  a  rule  so  constantly  recognized  in  the  law  of  sales 
as  this  is;  unless  upon  some  theory  that  nothing  is  settled 
in  these  days,  except  what  is  to  be  found  in  a  recent  decision 
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of  this  court.  But  it  is  strenuously  contended  that  it  is  a 
pai't  of  this  rule  that  the  result  of  such  a  re-sale  can  neither 
control  the  question  of  damages  against  a  defaulting  vendor, 
nor  be  given  in  evidence  for  such  a  purpose,  unless  the 
vendor  gives  notice  to  the  vendee  of  the  time  and  place  of 
the  proposed  re-sale,  as  well  as  of  his  intention  to  make 
it  There  is  not  the  slightest  foundation,  however,  either 
in  principle  or  authority  for  such  an  addition  to  the  rule  as 
I  have  stated  it.  The  rule  itself  is  founded  upon  good 
sense  and  justice,  and  was  probably  adopted  hy  usage  and 
consent  before  it  was  sanctioned  by  the  courts,  as  was 
observed  in  Sands  v.  Taylor  (5  J.  R.  395.)  A  vendor  in 
such  a  case,  may,  if  he  choose,  abandon  the  property,  treat 
it  as  the  vendee's,  and  sue  the  latter  for  the  price.  But  it 
can  hardly  be  for  the  interest  of  the  latter  that  he  should 
do. so,  and  esj)ccially  not  in  the  case  of  perishable  property, 
when  the  result  might  be  a  total  loss  to  the  vendee.  Ho 
may,  therefore,  sell  the  property  as  speedily  as  possible, 
and  recover  the  deficiency,  together  with  his  expenses,  as 
damages.  This  rule  is  the  same  in  all  sales,  and  in  respeet 
to  property  of  every  description.  As  was  said  by  Best, 
Ch.  J.  in  Mac  Lean  v.  Dunn  (4  Bing.  722),  if  articles  are 
not  perishable,  price  is,  and  he  adds:  ''It  is  a  practice 
founded  on  good  sense  to  make  a  re-sale  of  a  disputed 
ai*ticIo,  and  to  hold  the  original  contractor  responsible  for 
the  difference."  The  difference  between  the  agreed  price 
of  an  article,  and  its  market  value  at  the  time  of  delivery, 
is  the  actual  damage  sustained  by  a  vendor  upon  the  refusal 
by  a  vendee  to  accept  the  property  sold,  and  the  vendor 
may  ascertain  or  liquidate  this  amount  by  a  re-sale,  taking 
all  proper  measures  to  secure  as  fair  and  favorable  a  sale 
as  possible.  The  law  regards  him,  it  has  been  said  in  some  ' 
of  the  cases,  if  in  possession  of  the  goods,  as  the  agent 
quoad  hoc  of  the  vendee.  But  it  is  no  part  of  such  an 
agency,  or  of  the  duties  involved  in  it,  to  notify  the  prin- 
cipal of  the  time  and  place  at  which  the  goods  are  to  be 
sold,  or  exposed  for  sale.    Indeed,  in  a  majority  of  cases 
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such  a  notice  would  be  entirely  impracticable,  as  it  would 
have  been  in  thitj.  Unless  the  sale  ib  to  be  public  and  at 
auction,  no  notice  of  the  time  and  place  can  be  given.  But 
in  very  many  cjises,  sales  by  auction  are  not  the  usual,  nor 
arc  they  a  favorable  mode  of  disposing  of  merchandize. 
There  is  nothing  in  the  present  case  to  show  that  sales  by 
auction  are  customary  in  trade  in  metals,  and  there  is  every 
reason  to  infer  that  such  a  sale  would  have  resulted  much 
more  injuriously  to  the  defendauts  than  the  course  pursued 
by  the  plaintiffs.  The  ordinary  usage  of  the  trade  is  to 
effect  sales  of  pig  lead  through  the  negotiation  of  brokers. 
This  usage  the  plaintiffs  were  bound  to  adopt,  to  obtain 
the  full  and  fair  value  of  the  article.  But  it  was  manifestly 
impossible  to  give  previous  notice  of  the  time  and  place 
of  sale  thus  effected.  On  the  other  hand,  if  the  lead  had 
been  sent  to  auction,  it  is  not  likely  that  any  notice  of  the 
time  and  place  would  have  saved  the  plauitiffs  from  com- 
plaint of  the  enhanced  loss  which  so  unusual  a  mode  of 
disposition  would  have  entailed.  That  complaint  would 
have  been  more  diflSicult  to  answer  than  the  present.  There 
is  no  analogy  in  this  particular  between  this  case  and  that 
of  a  pledge!  The  pledgee  is  not  the  owner,  nor  the  agent 
of  the  owner.  He  is  clothed  with  the  possession  and  with 
a  right  to  sell  the  property,  in  order  to  repay  himself  a 
debt.  Unless  he  resorts  to  judicial  proceedings  to  extin- 
guish the  right  of  his  debtor,  he  is  bound  to  give  notice  to 
the  latter  such  as  would  be  involved  in  such  proceedings, 
both  to  redeem  his  property  by  payment,  and  of  the  steps 
by  which  he  proposes  to  extinguish  his  title,  and  satisfy  the 
debt  in  default  of  payment.  A  vendor,  on  the  contrary, 
is  simply  an  agent,  if  he  elect  to  become  such,  of  a  vendee 
who  refuses  to  complete  his  purchase;  an  agent  to  sell  the 
property  fairly,  and  to  the  best  advantage.  The  only 
requisite  to  such  a  sale  as  a  oieasure  of  the  rights  and  the 
injury  of  the  party,  is  good  faith,  including  the  proper 
observance  of  the  usages  of  the  particuhu*  trade. 
There  is  nothing  in  any  of  the  cades  which  I  have  found 
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requiring  more  than  this,  with  the  exception  of  one  recent 
decision  of  the  supreme  court  in  this  state.  The  rule  was 
stated  and  approved  by  Holt,  in  Lar^gfori  v.  Tiler  (1 
Salk.  113;  S.  C.  6  Mod.  162),  without  the  qualification  con- 
tended for  by  the  defendants'  counsel;  and  although  in 
one  case  at  nisi  jpritts  in  the  English  courts,  it  was  denied 
by  Lord  Ellenbobough  (3  Campb.  426),  it  was  subse- 
quently fully  reinstated.  {Boorman  v.  Nash^  9  B.  <fe  C. 
145;  MacLean  v.  During  4  Bing.  72-2.)  In  none  of  these 
cases  was  any  notice  of  the  time  and  place  of  sale  given 
or  required.  In  our  own  country,  in  the  leading  case 
of  Sands  v.  Taylor  (5  J.  R.  395)  already  cited,  the  re-sale 
was  made  by  auction,  and  notice  given  to  the  vendee  of  . 
the  time  and  place  of  the  sale.  But  there  is  nothing  in 
the  opinions  delivered  by  the  judges  in  that  case  requiring 
or  insisting  upon  such  a  course.  The  artitle  was  wheat. 
No  question  was  made  as  to  the  mode  of  re-sale,  and  it 
seems  to  have  been  taken  for  granted  that  a  sale  at  auction 
was  a  customary  mode  of  disposing  of  such  a  commodity. 
In  Bement  v.  Smith  (15  Wend.  493),  the  rule  was  extracted 
from  the  cases,  especially  that  of  Sands  v.  Taylor.)  No 
such  qualification  or  addition  was  stated,  and  none  such 
can  have  been  supposed  to  exist.  The  superior  court  of 
New  York,  in  Crooks  v..  Moore^  upheld  a  re-sale  by  a  ven- 
dor upon  a  vendee's  default,  through  a  broker  and  without 
notice  of  time  or  place,  except  that  the  goods  would  be 
put  in  market  the  next  day.  The  only  case  to  the  con- 
trary to  which  we  have  been  referred  is  McEachron  v. 
Randies  (34  Barb.  301).  The  judgment  of  the  supreme 
court  in  that  case  can  be  upheld  on  other  grounds,  but  the 
opinion  of  the  leanied  judge  upon  that  point  can  not,  I 
think,  be  maintained  upon  principle  or  by  the  authorities. 
The  evidence  of  the  re-sale  and  the  resulting  loss,  together 
with  the  expenses,  was  properly  admitted  in  the  present 
case,  and  as  there  was  no  other  evidence  of  damages,  the 
jury  were  properly  instructed  to  make  this  the  measure,  if 
they  found  for  the  plaintiff. 


Sept.  1868.]  Pollen  v.  Lv  Rot.     •  559 

Opinion  of  Ekott,  J, 

The  defendants  objected  to  the  admission  of  evidence 
offered  by  the  plaintiffs  to  show  the  reason  why  the  same 
lead  manufactured  by  the  firm  of  Walker,  Parker,  Walker 
&  Co.  was  sometimes  marked  with  the  full  name  of  the 
firm,  and  sometimes  "Walkers,  Parker  &  Co.,"  and  that 
there  was  no  difference  fn  lead  with  these  two  different 
marks.  If  there  had  been  shown  to  have  been  any  lead  in 
market  of  the  precise  description,  or  with  the  brand 
described  in  the  contract  between  these  parties,  this  evi- 
dence would  probably  have  been  immaterial.  But  the 
jury  have  found  that  there  was  no  such  mark  or  brand  of 
the  article  known,  and  at  the  stage  of  the  case  when  this 
evidence  was  received,  there  was  no  evidence  tending  to 
show  the  existence  of  any  such  brand  of  lead.  There  was 
no  firm  with  these  names  in  the  trade  besides  the  firm  of 
Walker,  Parker,  Walker  &  Co.,  in  England,  from  whose 
members  and  employees  this  evidence  was  obtained.  Under 
these  circumstances  the  facts  to  which  I  have  referred 
were  properly  received  to  explain  the  meaning  of  the  par- 
ties, and  upon  the  main  issue  to  which  I  shall  presently 
refer.  Similar  considerations  will  dispose  of  the  objection 
to  the  evidence  to  show  how  the  lead  made  by  this  house 
was  ordinarily  spoken  of  in  trade  and  in  conversation. 
This  was  competent  in  explanation  of  the  ambiguity  which 
had  arisen  in  respect  to  the  contract,  assuming  the  bought 
and  sold  note  to  describe  an  article  which  did  not  exist. 

The  defendants'  counsel  asked  one  of  the  defendants  who 
was  a  witness,  and  who  negotiated  the  purchase  from  the 
broker,  **  What  convex-sation  passed  on  the  subject  of  this 
sale,  prior  to  the  actual  delivery  to  these  respective  parties 
of  the  sale  note?''  This  was  objected  to  and  excluded. 
The  sale  was  concluded  by  a  bought  and  sold  note  in 
writing,  containing  all  the  elements  of  a  contract:  the 
names  of  parties,  price,  description  of  the  article,  time  of 
delivery  and  time  of  payment.  It  certainly  was  not  com- 
petent to  vary  this  by  evidence  of  what  passed  in  the 
previous  negotiations.   Evidence  of  fraud,  or  of  a  warranty, 
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was  uot  admissible  uiidei*  the  pleadings  in  this  case.  The 
only  issue  is  the  contract  and  its  performance  as  to  the 
specific  article  solcLaud  tendered.  It  may  be  that  evi- 
dence of  conversation  between  the  parties  as  to  the  article 
intended  might  be  competent  in  the  state  of  facts  which 
was  developed  in  that  particular,  although  it  is  uot  neces- 
sary to  concede  as  much  as  this.  But  the  difficulty  with 
the  question  which  was  excluded  in  this  instance  is  that  it 
was  too  broad.  The  witness  was  not  asked  if  anything  was 
said  in  reference  to  the  brand  or  description  of  lead,  or 
what  was  said  upon  that  subject;  but  he  was  asked  what 
conversation  passed  on  the  subject  of  the  sale,  before  it 
was  concluded.  This  was  too  general  an  inquiry,  and  does 
not  present  the  point  dis<^ussed  on  the  present  argument. 
The  answer  would  have  introduced  matter  both  irrelevant 
to  the  issue  and  improper  in  itself. 

There  was  no  error  in  rejecting  evidence  to  show  that 
the  lead  tendered  to  the  defendants  was  not  fit  for  the 
manufacture  of  white  lead.  No  issue  was  offered  or  made 
by  the  answer  or  otherwise,  upon  any  warranty  or  repre- 
sentation to  that  effect.  There  is  an  allegation  in  the 
answer  that  the  lead  was  unfit  to  make  white  lead,  but 
neither  in  the  pleadings  nor  in  the  proof  is  there  anything 
to  show  that  it  was  re{5resented  to  be  suitable  for  that  pur- 
pose; and  the  denial,  in  the  reply,  of  the  averment,  in  the 
answer,  that  it  was  not  fit  for  such  manufacture,  did  not 
require  the  court  to  .receive  evidence  upon  an  immaterial 
issue. 

The  defendants  took  a  variety  of  exceptions  to  the  charge 
of  the  judge.  The  principal  question  in  the  case,  whether 
there  was  any  such  article  as  lead  of  Walker,  Parker  & 
Walker's  brand,  was  left  to  the  jui-y,  with  instructions  that 
if  there  was  any  article  of  that  name  ever  sold  in  New 
York  market  known  among  dealers  as  an  article  of  mer- 
chandize, the  plaintiffs  were  bound  to  deliver  that  identical 
article.  That  such  an  article  must  be  known  among  dealers 
as  an  article  of  merchandizei  however,  and  it  would  not 
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be  sufficient  to  this  end  if  an  importer  had  transferred  such 
lead  to  a  manufacturer,  and  no  other  dealers  in  lead  had 
ever  heard  of  it.  The  jury  were  told  again  that  the  first* 
question  for  them  was  whether  the  plaintiffs  could  have 
furnished  an  article  of  this  kind  so  as  to  have  •complied 
with  the  precise  terms  of  the  contract;  and  again  to 
inquire  whether  there  was  an  article  known  in  the  trade  as 
Walker,  Parker  &  Walker's  brand.  This  was  the  sub- 
stance of  the  instructions  to  the  jury  upon  the  first  ques- 
tion submitted  to  them  as  to  the  performance  of  the 
contract  and  most  of  these  directions  were  excepted  to. 
That  the  question  whether  there  was,  in  fact,  such  an  article 
as  the  lead  meotioi/ed  in  the  contract,  was  a  question  for 
the  jury,  admits  of  no  doubt  in  the  pr<^sent  condition  of 
the  cause.  When  the  cause  was  here  before,  the  court 
assumed  as  a  fact  what  indeed  there  was  no  >evidence  to 
controvert,  to  wit:  that  there  was  no  such  brand  or  descrip- 
tion of  lead  as  that  specified  in  the  contract.  Upon  that 
assumption  this  court  held  that  the  question  what  the  par- 
ties intended  to  sell  and  to  buy  should  have  been  submit- 
ted to  the  jury.  There  was  some  evidence  on  the  present 
trial  tending  to  prove  that  lead  with  such  a  mark  bad  been 
seen  in  the  New  York  market,  and  this  rendered  it  proper 
to  submit  to  the  jury  the  question  whether  such  a  brand 
was  in  existence,  so  as  to  enable  the  plaintiffs  to  comply 
literally  with  the  contract  I  see  no  error  in  the  manner 
in  which  this  question  was  submitted.  The  parties  entered 
into  the  contract  as  merchants,  and  made  use  of  the  lan- 
guage '*one  hundred  and  fifty  tons  soft  English  lead, 
Walker,  Parker  &  Walker  brand,"  as  terms  of  trade  and 
art,  to  describe  the  commodity  bought  and  sold.  It  is  not 
language  intelligible  to  ordinary  persons  who  are  not 
dealers  in  the  aiticle,  and  we  are  to  assume  that  they  used 
it  with  reference  to  the  trade  and  the  market.  The  ques- 
tion was  not  whether  pigs  of  lead  had  ever  been  seen  by 
anybody  ivith  such  a  mark  upon  them,  but  whether  th\9 
parties  knew,  or  should  be  presumed  to  have  known,  such 
36 
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4  brand  as  dealers,  and  whether  the  plainti^  coald  hare 
procured  and  delivered  it.  It  was  an  article  of  trade  to 
•which  they  referred^  and  the  jury  were  correctly  directed 
to  determine  whether  there  was  such  an  article  of  trade  as 
lead  of  the  brand  ♦'Walker,  Parker  &  Walker." 

Nor  was  there  any  error  in  the  remarks  of  the  judge  upon 
the  testimony  of  the  witness  Jewett,  who  swore  that  he 
had  seen  and  bought  several  thousand  pigs  so  branded.  If 
a  number  of  witnesses  have  the  opportunity  and  the  Inte^ 
vest  to  notice  a  particular  fact  if  it  occurs,  and  have  their 
attention  directed  to  it,  and  they  do  not  have  any  knowledge 
of  its  occurrence,  their  testimony  is  more  thaq  mere  nega> 
tive  testimony,  and  is  entitled  to  more  weight  against  a 
positive  statement  by  another  witness. 

The  jury  by  their  verdict  determined,  as  this  court 
formerly  assumed,  that  no  such  article  existed  in  the  trade^ 
as  the  contract  between  these  parties  described.  The  court 
on  the  former  appeal,  as  I  have  said,  held  that  in  that  event, 
we  were  bound  to  ascertain  whether  the  parties  did  not 
Hiean  something  by  the  language  which  they  used,  and 
what  they  meant.  This  was  the  next  question  left  to  the 
jury,  and  in  &  manner  free  from  any  just  exception.  The 
proposition,,  that  if  there  was  no  such  brand  or  mark  knowu 
in  the  market,  the  parties  were  to  be  deemed  to  mean  lead 
of  a  particular  character,  to  be  ascertained  by  comparison 
of  the  phrases  in  use  in  the  market,  was  unexceptionable* 
It  was  in  effect  repeating  what  was  held  by  this  court.  The 
judge  recapitulated  the  facts  as  to  the  article  of  lead  known 
as  Walker,  Parker  &  Co.'s  brand  in  the  market,  and  made 
by  the  only  firm  composed  of  individuals  of  these  names, 
and  he  left  it  to  the  jury  to  say,  whether  lead  made  by 
their  firm,  and  branded  with  their  name,  would  or  would 
not  be  known  as  such  an  article  as  the  contract  called  for, 
there  being  nothing  known  in  market  exactly  answering  its 
description  and  calls.  I  perceive  nothing  in  this  but  an 
jKpplication  to  the  particular  facts  disclosed  on  the  trial  of 
the  rule  given  by  this  court  for  this  piu-t  of  the  case.    The 
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jury  might  properly  say  upon  this  evidence  that  these 
parties  meant  by  their  contract,  lead  of  Walker,  Parker  & 
Walker  manufacture.  If  there  was  no  such  brand  or  trade 
mark  known  as  that  specified  in  their  contract,  it  was  not 
an  unreasonable  interpretation  of  their  language,  to  hold 
that  they  intended  soft  English  lead,  manufactured  by  the 
house  of  Walker,  Parker  &  Walker,  who  were  well  known 
in  the  trade.  It  is  indeed,  very  difficult  to  resist  the  con- 
clusion that  the  article  offered  by  the  plaintiflb  to  tho 
defendants,  was  the  very  article  intended  and  specified  by 
the  contract,  and  that  the  language  employed  in  the  bought 
and  sold  note,  and  which  described  no  known  brand  or 
style  of  manufacture,  was  simply  a  mistake  or  an  incorrect 
description  of  what  was  intended. 

The  contract  required  that  the  lead  should  be  soft  English 
lead.  The  defendants  contended  that  nothing  would  answer 
this  description  but  lead  made  wholly  of  English  ores. 
The  judge  did  not  reject  this  definition,  but  left  it  to  the 
jury  to  say  whether  by  soft  English  lead  was  known  in 
commerce  soft  lead  made  in  England,  no  matter  from  what 
ores.  This  certainly  was  all  that  the  defendants  could  ask 
on  this  point 

With  regard  to  the  amount  of  this  verdict,  that  was  fixed 
by  a  calculation  accepted  by  the  court,  and  given  to  the 
jury  in  the  charge  without  exception.  The  various  prin- 
ciples by  which  the  Verdict  was  to  be  determined  were 
excepted  to,  but  the  amount  of  the  result,  if  the  verdict 
was  for  the  plaintiff,  was  not  questioned  at  the  trial.  There 
was  no  motion  to  set  aside  the  verdict  for  6xcessiveness,  and 
the  question  of  correctness  in  respect  to  the  kind  of  ton 
computed,  or  the  computation  made,  is  not  before  us. 
There  is  no  objection  to  allowing  the  defendants  to  apply 
to  the  court  below  to  coiTect  any  error  in  this  respect  if 
they  see  reason  to  do  so.  The  judgment  is  not  open  to  any 
other  objection,  and  should  be  affirmed,  with  costs,  but  with 
leave  to  apply  to  the  supreme  court  to  correct  the  verdict. 

All  the  judges  concurring,  judgment  affirmed. 
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Henry  Michaels  and  Israel  Sloman  v.  The  New  York 
Central  Railroad  Company. 

A  common  carrier,  to  exempt  himself  from  liability  for  injaries  happening 
to  goods  while  he  is  engaged  in  transporting  tliem  for  hire,  must  show 
that  he  was  free  from  fault  at  the  time  the  injury  or  damage  occnned, 
and  that  no  act  or  neglect  of  his  concurred  in  or  contributed  to  the  injury. 

If  he  has  departed  from  the  line  of  duty,  and  has  violated  his  contract,  and, 
while  thus  in  fault,  and  in  consequence  of  that  fault,  the  goods  are 
injured,  by  an  act  of  God,  which  would  not  otherwise  have  produced  the 
iujury,  then  the  carrier  is  not  protected. 

When  goods  are  delivered  to  a  railroad  company,  by  a  connecting  railroad 
company,  to  be  transported  to  the  owners,  and  the  same  are  received  by 
such  company  for  that  purpose,  it  becomfes  its  duty  to  send  them  off, 
immediately ;  and  it  cannot  justify  the  detention  of  the  goods  on  the 
ground  that,  by  its  regulations,  goods  received  from  a  connecting  road  are 
not  to  be  forwarded  until  the  receipt  of  a  bill  of  back  charges,  and  that 
no  such  bill  accompanied  the  goods. 

The  defendant,  a  common  carrier,  received,  at  Albany,  from  the  Hudson 
River  Railroad  Company,  a  box  of  goods  to  be  transported  to  Rochester 
and  delivered  to  the  owners,  for  hire.  Instead  of  forwarding  the  box 
immediately,  it  detained  the  same  in  its  freight  house  at  Albany,  to  await 
the  rendering  of  a  bill  fur  back  charges,  by  the  Hudson  River  Railroad 
Company.  While  so  detained,  the  goods  were  injured  by  being  wet  by 
an  unusual  and  extraordinary  rise  in  the  waters  pf  the  Hudson  river. 
Held  that  the  detention  of  the  goods  was  negligence  on  the  part  of  the 
defendant;  and  that  such  negligence  having  concurred  in  and  contributed 
to  the  injury  to  the  goods,  the  defendant  was  precluded  from  claiming  the 
exemption  from  liability  which  the  law  would  otherwise  extend  to  it. 

Held^  aUoy  in  an  action  brought  by  the  owners  of  the  goods,  against  the  car- 
rier, to  recover  for  the  damage  done  to  tlie  goods,  that  the  judge,  on  the 
trial,  properly  refused  to  direct  a  verdict  for  the  defendant  on  the  ground 
that  the  injury  complained  of  was  caused  by  the  act  of  God,  and  withoat 
any  fault  or  negligence  on  the  part  of  the  defendant;  or  because  the 
goods  were  in  tlie  possession  of  the  defendant,  at  the  time,  in  the  char- 
acter of  a  warehouse-man,  and  not  as  a  common  carrier. 

Etld,  further y  that  the  judge  properly  instructed  the  jury  that,  under  the 
evidence,  the  defendant  was  liable  as  a  common  carrier  for  the  damages 
sustained  by  the  plaintiffs;  and  that  the  only  question  to  be  considered 
was  the  amount  of  damages. 

Appeal  from  a  judgment  of  the  Supreme  Court. 
The  action  was  against  the  defendants  as  common  car« 
riers,  and  the  complaint  alleged  that  about  the  Ist  of  Feb- 
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ruary,  1857,  there  was  delivered  to  them,  at  the  city  of 
Albany,  a  case  of  goods  containing  valuable  cloths  and 
velvets,  belonging  to  the  plaintiffs,  for  transportation  to 
the  city  of  Rochester;  that  the  defendants  carelessly  and 
negligently  allowed  said  goods,  while  in  their  possession 
as  common  carriei*s,  to  be  wet  and  damaged;  that  the 
defendants  delivered  the  goods  in  the  city  of  Rochester  on 
the  17th  of  February,  1857,  but  that  the  same  were  injured 
and  damaged  by  reason  of  being  wet,  and  that  such  dam- 
age to  the  plaintiffs  amounts  to  $110.35.  The  defendants 
answered  generally  denying  the  allegations  of  the  com- 
plaint, and  alleging  as  an  affirmative  defense  that  the 
alleged  injury  to  the  goods  was  occasioned  by  the  act  of 
God,  and  not  by  or  through  any  negligence  or  carelessness 
of  the  defendants,  nor  had  the  defendants  the  ability  or 
power  to  avoid  the  same;  and  they  are  not  liable  in  dam- 
ages for  such  injury. 

The  action  was  tried  at  the  Monroe  circuit,  in  January, 
1859,  before  Mr.  Justice  Strong  and  a  jury.  These  facts 
appeared  on  the  trial:  The  defendants  were,  in  1857, 
common  carriers.  On  the  5th  of  February  of  that  year 
there  was  delivered  to  the  defendants,  by  the  Hudson 
River  Railroad  Company,  at  Albany,  three  cases  of  dry 
goods,  the  property  of  the  plaintiffs,  for  transportation  for 
him,  from  the  city  of  Albany  to  the  city  of  Rochester. 
The  cases  of  goods  had  been  purchased  by  the  plaintiffs 
froiii  the  same  house  in  the  city  of  New  York,  at  the  same 
time.  Two  of  the  three  cases  were  received  in  Roches- 
ter by  the  defendants  railroad,  between  the  1st  and  7th  of 
February,  but  the  third-  case  did  not  reach  Rochester  until 
the  17th  of  February,  and  then  the  goods  were  in  a  dam- 
aged condition,  which  was  caused  by  their  being  wet,  on 
the  8th  and  9th  of  February,  while  in  the  defendants'  pos- 
session. The  damage  sustained  by  the  plaintiffs  amounted 
to  $100. 

It  appeared  that  the  case  or  cases  of  goods,  on  being 
received  from  the  Hudson  River  Railroad  Company,  were 
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deposited  in  a  freight  house  of  the  defendants  in  Albany, 
designated  as  '*B/'  between  Water  and'  Quackenbush 
streets,  and  thirteen  or  fourteen  feet  abov6  the  ordinary- 
tides  in  the  riyer.  One  of  the  cases  of  goods  was  in  this 
freight  house  on  the  8th  February  (Sunday),  and  on  that 
night  and  the  day  following  there  was  an  extraordinary 
and  unusual  rise  of  the  waters  of  the  Hudson  river,  and 
an  extraordinary  and  unusual  flood,  by  which  the  waters 
became  several  £eet  deep  in  the  streets  in  the  business  park 
of  the  city  of  Albany,  and  contiguous  to  the  defendants' 
freight  house.  This  flood  was  occasioned  by  the  blocking 
up  of  the  river  channel  by  ice,  and  thus  throwing  the  water 
back.  There  had  been  no  premouitions  of  this  flood  at 
Albany  on  Saturday  (7th  February),  except  that  the  weather 
had  been  a  little  soft.  The  freight  bouse,  except  as  against 
auch  a  flood,  was  a  safe  and  secure  place  to  keep  and  pro- 
tect goods,  and  at  no  period  within  thirty  yeard  had  there 
been  so  great  a  flood,  or  any  rise  or  flood  that  would  have 
damaged  the  case  of  goods  in  the  freight  house  in  which  it 
was  deposited.  On  Sunday  night,  about  twelve  o'clock, 
the  watchman  at  the  freight  house  notified  the  defendants' 
freight  agent  that  the  water  was  rising  very  rapidly  towards 
the  freight  house.  He  collected  men  and  went  to  them, 
but  did  not  go  into  building  **  B,"  as  the  water  had  sur- 
rounded it.  About  one  o'clock  the  water  commenoed  fall-, 
ing,  and  fell  three  feet  in  half  an  hour.  At  this  time  the 
water  in  building  *'  B  "  had  been  only  a  little  over  the  tfoof*. 
In  fifteen  or  twenty  minutes  more  the  water  began  to  rise 
again,  and  rose  rapidly.  It  continued  rising  until  seven  or 
eight  o'clock  in  the  morning,  at  which  latter  time  it  was 
about  four  feet  in  height  in  building  ^*  B."  The  defendants 
bad  some  twelve  men  about  their  eight  freight  houses  try- 
ing to  secure  the  goods.  When  the  freight  agent  went  into 
'*<B  "  a  day  or  two  after  the  water  subsided,  he  saw  the  case 
of  goods  in  question  lying  on  a  piece  of  boiler  iron,  placed 
across  two  barrels  that  were  standing  on  end.  The  goods 
were  damaged  by  this  rise  of  water.    The  case  was  in  the 


Joae,  18M.]  Miosailb  v.  N.  Y.  Central  B.  B.  Co.         ggf 

SUtement  of  eue. 

freight  bouse  two  or  three  days  before  the  flood.  The 
defeudants  were  allowed  to  prove  by  their  freight  agent, 
undf^r  objection,  and  as  a  reason  for  not  sending  on  the 
third  case  of  goods  sooner,  that  there  was  no  bill  of  back 
charges  accompanying  it;  that  one  of  the  defendants'  regu- 
lations was,  and  always  had  been,  not  to  ship  property 
received  by  it  from  connecting  roads  until  a  bill  of  back 
charges  upon  such  property  is  received,  and  to  ship  the 
property  by  such  bills;  that  this  custom  and  regulation  waa 
known  to  the  .Hudson  River  Railroad  Company;  that  they 
receive  the  goods  to  be  forwarded,  bul  not  to  be  forwarded 
until  the  expense  bill  or  bills  of  back  charges  are  furnished. 
This  witness  was  not  able  to  state  whether  there  were  any 
back  charges,  or  whether  the  case  of  goods  was  sent  on  to 
Rochester  in  its  damaged  condition  before  back  charges 
were  ascertained,  or  that  any  measures  were  taken  to  ascer- 
tain tbeuL  He  testified  generally  that  no  bill  of  back 
charges  accompanied  .the  case  when  it  was  received  by  the 
defendants  for  transportation;  but  that  all  he  knew  of  the 
matter  was,  that  he  could  find  no  entry  on  the  defendants^ 
boo)u9  in  regard  to  it,  and  no  bill  had  been  sent  to  him  from 
the  defendants'  office,  which  was  uniformly  done. 

The  defendants  ofiered  to  show  by  the  freight  agent,  that 
it  was  the  custom  among  forwarders  at  Albany  to  receive 
goods  sent  to  them  by  other  forwarders  to  be  forwarded 
unaccompanied  by  expense  bills,  and  hold  them  in  store 
until  such  bill  wa9  furnished.  The  court  sustained  an 
objection  to  this  pfier  and  excluded  the  evidence,  and  the 
defendants  excepted.  At  the  close  of  the  case,  the  defend- 
ants' counsel  requested  the  judge  to  direct  a  Terdict  for 
the  defendants  on  the  grounds: 

1.  That  it  appeared  by  the  evidence  that  the  injury  com- 
plained of  was  caused  by  the  act  of  God,  and  without  any 
fault  or  negligence  on  the  part  of  the  defendants,  and  that 
the  defendants  could  not  for  that  reason  be  made  liable. 

2.  That  as  appeared  by  the  evidence  the  said  box,  at  the 
time  the  alleged  injury  was  sustained,  was  in  the  possession 
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of  the  defendaut  in  the  character  of  a  warehouseman,  and 
not  of  a  common  carrier  of  goods,  and  for  that  reason  the 
defendant  could  not  be  held  liable  as  such  common  carrier. 

B.ut  the  court  refused  so  to  direct  the  jury,  to  which 
refusal  the  defendants  excepted,  aud  instructed  them  that, 
under  the  evidence,  the  defendants  were  liable  as  common 
carrier}^  for  the  damages  sustained  by  the  plaintiffs,  and 
that  the  only  question  for  the  jury  to  consider  was  the 
amount  of  damages.     To  this  there  was  an  exception. 

The  jury  rendered  a  verdict  for  the  plaintiffs  for  $100. 
On  appeal  to  the  supreme  court,  the  judgment  was  affirmed. 
The  defendants  then  appealed  to  this  court. 

S^  T.  FaiTchildy  for  tne  appellant. 
(7.  JC  Smithy  for  the  respondent. 

Wright,  J.  The  duty  and  liability  of  a  carrier  begins 
when  the  goods  arc  received  into  his  custody  for  transport 
tation,  and  ends  when  they  are  securely  and  safely  carried 
and  delivered  to  the  owner.  He  is  responsible  for  every 
injury  sustained  by  them,  occasioned  by  any  means  what- 
ever, except  only  the  act  of  God  or  the  public  enemies. 
On  the  5th  February,  1857,  the  defendants  as  earners,  and 
not  as  warehousemen,  received  at  Albany,  to  be  transported 
to  Rochester,  a  box  containing  cloths  dud  velvets,  belonging 
to  the  plaintiffs,  and  twelve  days  afterwards  delivered  the 
property  at  Eochester  in  a  wet  and  damiiged  condition. 
'For  this  injury  they  were  liable,  unless  it  was  occasioned 
by  one  or  the  other  of  the  causes  which  legally  excuse 
them.  A  ground  of  defense  was,  that  the  injury  was  by 
the  act  of  God,  and  not  by  or  through  any  negligence  on 
their  part.  If  the  damages  resulted  from  *•  the  act  of  God," 
spoken  of  in  the  law  of  carriers,  and  the  defendants  were 
without  fault,  the  court  below  was  wrong  in  adjudging 
them  liable.  This  is  the  principal,  if  not  the  only  question 
in  the  case. 

There  was  no  conflicting  evidence,  and  neither  party 
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asked  to  go  to  the  jury  on  any  disputed  fact.  We  are  to 
see  then  what  the  case  was  as  the  evidence  presented  it. 
The  box  containing  the  goods  damaged,  was  one  of  three 
purchased  together  in  the  city  of  New  York,  about  the  1st 
February,  by  the  plaintiffs,  who  were  merchants  at  Roches- 
ter. Two  of  the  boxes  came  to  the  plaintiffs'  hands  over 
the  defendants'  railroad,  not  later  than  the  7th  February. 
"The  defendants  admit  that  the  three  boxes  were  delivered 
to  them  at  Albany  on  the  5th  of  February,  to  be  transported 
to  the  city  of  Rochester;  and  the  inference  is  almost  irre- 
sistible that  two  of  them  were  at  once  forwarded,  and  the 
third,  by  the  negligence  of  the  defendants'  employees,  left 
behind.  The  excuse  offered  for  not  forwarding  the  injured 
parcel  was,  that  no  bill  of  charges  for  transportation  by 
the  Hudson  River  Railroad  Company  accompanied  it,  and 
that  it  was  one  of  the  defendants'  regulations,  known  to 
the  latter  company,  to  receive  from  it  goods  to  be  for- 
warded, but  not  to  forward  them,  until  bills  of  back  charges 
were  furnished.  It  was  not  shown  that  there  were  any  back 
charges,  and  some  days  after  the  goods  had  been  damaged, 
the  defendants  forwarded  them  without  any  expense  bill. 
The  defendants  had  at  Albany  eight  buildings  for  the  recep- 
tion of  freight  to  be  carried,  in  one  of  which  the  damaged 
box  was  deposited.  These  buildings  were  situated  near  the 
docks  upon  Hudson  river,  and  not,  as  subsequently  appeared, 
out  of  the  reach  of  a  rise  of  water  by  damming  the  river 
with  ice  below  the  city  in  time  of  a  freshet.  On  the  8th 
February,  and  after  the  goods  had  been  in  possession  of 
the  carrier  three  days  at  least,  one  of  these  freshets,  not 
uncommon  in  the  upper  source^  and  tributaries  of  the 
Hudson,  and  at  Albany,  occurred,  breaking  up  the  ice  in 
the  river,  creating  an  ice  obstruction  at  the  overslaugh^  and 
setting  the  increased  volume  of  water  back  upon  the  lower 
streets  of  the  city.  There  had  been  slight  indications  of 
this  freshet  at  Albany  the  day  before,  but  whether  there 
had  been  on  Sunday  (on  the  night  of  which  the  flood  reached 
its  height),  the  case  4oes  not  disclose.     It  is  reasonable  to 
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presume  that  this  must  have  been  the  case,  as  the  water 
was  rapidly  rising  at  ten  o'clock  that  night,  and  at  twelve 
o'clock  had  reached  the  defendants'  freight  houses,  which 
were  some  thirteen  feet  above  the  ordinary  tides  in  the 
river,  and  before  it  subsided,  which  was  eight  hours  after- 
wards, had  risen  four  feet  in  one  of  the  buildings.  Tlii^ 
rise  of  water  was  an  unusual  and  extraordinary  one,  the 
like  of  which  had  occurred  at  no  period  for  thirty  years 
previously.  Except  as  against  such  a  rise,  the  freight 
house  of  the  defendants  was  a  safe  and  secure  place  to  keep 
and  protect  goods,  find  at  no  tin^e  for  thii*ty  years  had  there 
been  any  rise  or  flood  that  would  have  damaged  the  plain- 
tifis'  goods  in  the  freight  buildings  in  which  they  were 
deposited.  The  goods  were  wet  by  this  rise  of  the  wat«r, 
and  damaged.  It  seems  that  the  defendants  took  no  steps 
to  protect  the  property  against  the  probable  effects  of  th^ 
rise  after  it  had  commenced,  until  about  twelve  o'clock  on 
Sunday  night,  when  their  freight  agent  was  first  apprised 
by  another  employeCj  that  the  river  was  rising  rapidly 
towards  the  freight  house;  but  it  appears  quite  clear,  that 
if  at  this  time,  anything  had  been  done  in  that  direction, 
the  plaintiffs'  goods  would  have  escaped  ^injury  from  the 
water.  The  freight  agent  did  not  go  or  send  any  person 
into  building  "B"  where  the  goods  were  on  first  visiting 
the  freight  house,  and  the  reason  assigned  was,  that  the 
building  was  surrounded  by  water.  About  one  o'clock  ia 
the  morning,  the  water  began  falling,  and  fell  three  feet  in 
half  an  hour.  It  had  then  risen  but  a  little  over  the  floor 
in  building  ''B."  Had  the  men  at  that  time  sent  to  the 
building,  raised  the  plaintills'  box  of  goods  from  the  floor, 
no  injury  would  have  occurred.  Nothing,  however,  of  th^ 
kind  was  done.  The  direction  was  to  place  the  cars  along 
by  the  floors  of  the  freight  house,  and  load  in  the  goods, 
^but  this  was  impracticable  because  the  tracks  were  blocked 
up  with  ice.  Shortly  thereafter  the  water  commenced  rising 
again,  and  continued  to  rise  until  seven  or  eight  o'clock  in 
the  morning,  at  which  latter  time  it  was  about  four  feet  in 
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height  in  building  **B."  During  this  period,  and  while 
they  were  able  to  work  there,  some  of  the  defendants' 
employees  were  engaged  in  raising  the  freight  from  the 
floor  of  the  building.  They  laid  the  plaintiffs'  box  of 
goods  on  a  piece  of  boiler  iron,  placed  across  two  barrels 
standing  on  end;  which,  if  the  same  thing  had  been  done 
before  the  second  rise  of  water,  would  doubtless  have 
avoided  the  injury. 

This  was,  in  substance,  the  case  disclosed,  and  the  ques- 
tion recurs  whether  the  judge  erred  in  holding  the  defend- 
ants liable.  In  other  words,  whether  the  defendants,  as 
carriers,  brought  themselves  within  one  of  the  two  excep- 
tions to  their  legal  liability.  What  is  precisely  meant  by 
the  expression,  **  act  of  God,"  as  used  in  the  case  of  carriers, 
has  undergone  discussion,  but  it  is  agreed  that  the  notion 
of  exception  is  those  losses  and  injuries  occasioned  exclu- 
sively by  natural  causes,  such,  as  could  not  be  prevented  by 
human  care,  skill  and  foresight.  All  the  cases  agree  in 
requiring  the  entire  exclusion  of  human  agency  from  the 
cause  of  the  injury  or  loss.  If  the  loss  or  injury  happen 
in  any  way  through  the  agency  of  man,  it  can  not  be  con- 
sidered the  act  of  God;  nor  even  if  the  act  or  negligence 
of  man  contributes  to  bring  or  leave  the  goods  of  the  car- 
rier under  the  operation  of  natural  causes  that  work  their 
injury,  is  he  excused.  In  short,  to  excuse  the  carrier  the 
"  act  of  God,"  or  vis  dtvina,  must  be  the  sole  and  imme- 
diate cause  of  the  injury.  If  there  be  any  co-operation  of 
man,  or  any  admixture  of  human  means,  the  injury  is  not, 
in  a  legal  sense,  the  act  of  God.  {Afc Arthur  v.  SeqrSj  21 
Wend.  190;  Menntt  v.  Uarl  31  Barb.  38;  affirmed  in  this 
court;  Smztfi  v.  Shepherd^  cited  in  Abbott  on  Shipping; 
The  Trent  Navigation  Company  v.  Wood^  3  E^p.  R  127; 
Forward  v.  Pittard.  1  Term  R.  27;  Campbell  v.  Moore,  1 
Harp.  Law  Rep.  468;  McIIenry  v.  Railroad  Company,  4 
Harrington  R  448;  Sierdett  v.  Hale,  4  Bing.  R  607;  Jfew 
Brunswick  St.  Boat  Company  v.  Tiers,  4  Zabriskic,  697; 
Edwai'ds  on  Bailments,  454;  Angell  on  Carriers,  §  156.) 
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The  goods  were  damaged  in  this  case,  in  consequence  of 
a  freshet  in  the  Hudson  river,  on  the  8th  and  9th  of  Feb- 
ruary.    The  ice  was  broken  up  and  lodged  in  the  channel 
of  the  river,   creating  an  obstruction  to  the  flow  of  the 
water,  juid  setting  it  back  upon  the  lower  part  of  the  city, 
so  that  the  rise  was,  in  part,  at  least,  the  result  of  the 
obstruction.     The  combined  influences  of  the  freshet  and 
obstruction  produced  the   rise  of  water  which  wet  the 
plainti^'  goods.    They  were  natural  causes,  of  which  the 
injury  was  not  the  direct  but  the  remote  consequence. 
Passing  by,  however,  the  question  of  remoteness  of  cause 
and  efiect,  and  attributing  the  damage  directly  to  the  rising 
of  the  water  in  the  river,  was  such  damage  tlie  act  of  God, 
in  the  legal  sense  of  the  term?     On  this  point  I  can  not 
entertain  a  doubt.     There  was  too  much  of  negligence  on 
the  part  of  the  defendants,  and  too  much  of  human  agency 
creating  or  entering  into  the  cause  of  the  disaster,  to  bring 
the  case  within  the  exception  to  the  carrier's  absolute  lia- 
bility, for  the  safety  of  property  which  he  undertakes  to 
cany.    It  was  shown  that  there  was  a  flood — no  unusual 
event  at  Albany — which,  in  the  nature  of  things,  could  not 
have  been  sudden  and  unforeseen,  and  the  goods  in  ques- 
tion being  exposed  to  its  effects,  were  injured.    It  is  said 
to  have  been  an  extraordinary  flood,  the  like  of  which  had 
not  occurred  at  Albany  for  thirty  years  previously.     But 
suppose  this  were  so,  if  the  injury  which  the  flood  occa- 
sioned could  have  been  avoided  or  prevented,  or  if  the  act 
or  negligence  of  the  defendants  contributed  to  bring  the 
property  under  the  operation  of  the  flood,  or  entered  into 
the  cause  of  the  disaster,  the  injury  can  not  be»  considered 
the  act  of  God.     This  can  not  be  done,  in  any  case,  though 
the  iiyury  proceed  directly  from  natural  causes,  where  it 
might  have  been  avoided  by  human  prudence  and  fore- 
sight, or  where  human  agency  creates  or  enters  into  the 
cause  of  mischief.     This  extraordinary  flood  neither  could 
or  would  have  injured  the  goods  of  the  plaintiflS,  had  not 
the  defendants,  by  their  prior  act  or  negligence,  placed 
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them  in  a  situation  to  be  affected  by  it.  And  so,  also,  the 
flood  might  hare  been  foreseen,  its  effects  avcrtedj  and  the 
goods  secured  and  saved  by  the  exercise  of  even  ordinary 
care,  skill  and  foresight  by  the  company,  or  its  servants. 
Had  the  company  received  the  goods  and  deposited  them 
outside  instead  of  inside  of  their  freight  bouse,  and  they 
had  been  injured  by  rain,  this,  in  a  certain  sense,  would 
have  been  an  injury  by  an  act  of  God,  but  no  one  would 
pretend  that  the  company  was  not  liable.  A  carrier  is 
always  liable  for  injuries  resulting  from  his  own  negligence. 
Gin  it  make  any  difference  that  the  goods  were  in  a  freight 
house,  that  the  experience  of  this  freshet  showed  was  loca- 
ted in  a  dangerous  place,  and  the  property  in  it  in  danger 
of  destruction,  in  times  of  high  water?  I  think  not.  If 
the  defendants  misjudged  in  locating  and  erecting  the 
building  for  the  deposit  of  freight  to  be  carried,  and  they 
placed  it  within  the  reach  of  any  possible  effects  of  fresh- 
ets, the  fault  was  their  own.  \t  was  not  ordinary  but 
extraordinary  prtidence  which  they  were  bound  to  exercise 
in  guai^ing  against  the  effects  of  any  freshet  that  might 
possibly  occur.  Had  the  defendants  left  the  goods  in  the 
open  air,  fully  believing  that  it  would  not  rain,  and  they 
had  been  injured  by  a  storm,  no  one  would  doubt  their 
liability;  but  I  think  such  liability  not  more  apparent  than 
when  they  exposed  them  to  the  effects  of  a  freshet  in  a 
freight  house  within  its  reach,  which  they  believed  to  be  a 
safe  place.  Suppose,  however,  the  defendants  were  not 
guilty  of  negligence  in  placing  their  freight  house  so  near 
the  river  as  not  to  have  been  out  of  the  reach  of  this  par- 
ticular flood,  still  it  was  an  act  of  theirs,  and  without 
which,  and  the  further  act  of  putting  the  goods  in  it, 
no  injury  would  have  resulted.  Had  it  not  been  for 
human  intervention,  no  injury  would  have  occurred  by  the 
rise  of  water.  It  is  not  enough  that  the  "  act  of  God," 
which  shall  excuse  the  carrier,  is  a  means,  although  not  the 
direct  and  exclusive  means,  by  which  loss  or  injury  is  pro- 
duced.   In  JSmitfi  V.  Sfiephard,  (cited  in  Abbott  on  Ship- 
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ping,)  where  there  was  so  actual  negligeDce  on  the  side  of 
the  defendant,  the  loss  happened  in  this  way:  Just  before 
the  defendant's  vessel  reached  the  harbor  of  Hull,  a  bank 
there,  formerly  shelving,  had  been  rendered  precipitous  by 
a  great  flood,  where  a  vessel  sunk  by  getting  on  the  bank^ 
having  a  floating  mast  tied  to  her.  The  defei^dant's  vessel 
striking  the  mast,  was  forced  towards  the  bank,  where, 
owing  to  a  change  in  the  bank  occasioned  hj  the  flood,  the 
loss  happened.  The  natural  cause,  the  act  of  God  in 
changing  the  bank,  was  laid  out  of  the  question,  as  not 
being  the  immediate  cause,  and  therefore  furnishing  no 
excuse.  The.  fastening  of  the  mast,  if  not  the  sinking  of 
the  ship  to  which  it  was  attached,  were  the  only  remaining 
eauses,  and  one,  if  not  both,  were  obstructions  placed  there 
by  human  agency.  In  Mc Arthur  v.  Sears  (21  Wend.  190), 
human  agency  intervened  to  produce  the  loss,  and  the  car- 
rier was  held  responsible.  Judge  Ck>W£N,  in  an  able 
opinion,  considers  the  meaning  of  the  phrase  "act  of  God," 
as  applied  to  a  carrier's  liability,  and  reaches  the  conclu- 
sion that  it  is  restricted  to  the  act  of  nature,  and^mplies 
the  entire  exclusion  of  all  human  agency,  whether  of  the 
carrier  or  of  third  persons.  "  No  matter,"  he  says,  "  what 
degree  of  prudence  may  be  exercised  by  the  carrier  and 
his  servants;  although  the  delusion  by  which  it  is  baffled, 
or  the  force  by  which  it  is  overcome  be  inevitable,  yet  if 
it  be  the  result  of  human  means  the  carrier  is  respoti.sible." 
In  Campbell  v.  Morse  (1  Harp,  S.  Law  Kep.  468),  whero 
the  wagon  of  the  defendant,  who  was  a  common  carrier,  in 
which  he  was  carrying  goods  for  hire,  stuck  fast  "in  fording 
a  creek,  and  the  water  rising  suddenly  damaged  the  goods, 
it  was  adjudged  that  the  defendant  was  liable  for  the  dam- 
age  so  occasioned;  for  though  the  rising  of  the  water  was 
caused  by  the  act  of  God,  the  placing  of  the  goods  in  that 
situation  was  the  act  of  man. 

Again:  The  carrier  is  always  liable  for  an  injury  result- 
ing from  his  own  negligence;  and  when  that  intervenes,  he 
cannot  discharge  himself  by  showing  that  it  was  occasioned 
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by  one  of  those  occurrences  which  are  termed  the  act  of  God. 
If,  by  his  negligence,  property  committed  to  him  is  brought 
under  the  operation  of  natural  causes  that  work  its  destruc- 
tion, or  is  exposed  to  such  cause  of  loss,  he  is  responsible. 
So,  also,  if,  but  for  his  neglect,  the  injury  would  have  been 
avoided*  In  the  present  case  it  plainly  appears  that,  but 
for  the  misconduct  and  negligence  of  the  defendants,  no 
injury  would  have  happened  to  the  plaintiffs'  goods.  They 
detained  the  goods. at  Albany,  without  any  reasonable 
excuse,  until  the  flood  came  upon  the  lower  part  of  the  city, 
and  then  exposed  them  to  its  effects.  It  is  not  to  be  pre- 
sumed that  so  extraordinary  a  flood  as  inundated  the 
wharves  and  lower  streets  of  the  city  on  the  8th  and  9th 
February  could  have  not  been  foreseen,  and  its  effects  upon 
the  plaintiffs'  property  avoided.  It  must,  of  necessity, 
have  taken  some  time  for  the  freshet  to  have  accumulated 
force  enough  to  break  up  the  ice,  pile  it  up  on  the  over- 
slaugh, and  inundate  the  city.  That  the  flood  came  sud- 
denly and  without  waniing,  or  that  there  were  no  previous 
indications  of  the  freshet,  is  not  to  be  supposed.  Yet  no 
steps  were  taken  to  avoid  its  injurious  effects  upon  goods 
deposited  in  the  defendants'  freight  houses,  until  the  water 
had  reached  the  streets  surrounding  the  houses.  But  even 
then  it  was  not  too  late  to  have  prevented  the  ibjury.  The 
water  had  not  reached  the  goods  of  the  plaintiffs,  and  if 
then  they  had  been  attended  to,  would  have  been  saved 
from  being  damaged.  The  defendants'  employees  made  no 
effort  in  that  direction.  Their  freight  agent,  after  waiting 
until  the  water  surrounded  the  building  in  which  the  goods 
were,  before  visiting  the  scene  of  the  disaster,  assigns  that 
as  a  reason  for  not  going  himself  or  sending  men  to  raise 
or  remove  the  goods  in  that  building.  He  remained  about 
an  hour  in  another  building  doing  nothing,  when  the  water 
commenced  falling,  and  fell  three  feet  in  half  an  hour. 
Laboiiers  wei*e  then  sent  to  the  building  where  the  plain- 
tiffs' box  was  deposited.  The  goods  had  not  been  dam- 
aged at  this  time,  and  had  the  box  been  raised  from  the 
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floor,  as  it  afterwards  appears  to  have  been,  the  goods 
would  have  escaped  injury.  But  nothing  was  done  to 
secure  them.  About  twenty  minutes  after  one  o'clock  the 
water  commenced  rising  again,  and  continued  to  rise  until 
seven  or  eight  o'clock  in  the  morning.  This  rise  must  have 
been  comparatively  slow,  for  it  took  seven  hpurs  to  raise 
the  water  less  than  a  foot  in  depth  on  the  floor  of  the  build- 
ing where  the  damaged  goods  were.  During  all  this  time, 
and  while  the  water  was  rising,  no  efibii;  was  made  to  secure 
the  goods  against  injury;  at  least  not  until  it  had  occurred. 
Men  did  get  into  the  building  about  the  time  the  water 
commenced  rising  the  second  time,  and  the  rising  water 
should  have  warned  them  to  do  what  was  subsequently 
done  after  the  goods  had  received  the  injury,  namely,  place 
the  box  upon  the  barrels  two  and  a  half  feet  above  the 
floor.  So  that  there  was  opportunity  enough,  if  it  had 
been  improved,  even  after  the  defendants'  employees 
reached  the  freight  houses,  to  have  secured  and  protected 
the  property  in  question  from  injury.  The  defendants,  by 
their  own  act  or  neglect,  detained  or  brought  the  goods 
under  the  operation  of  the  freshet,  or  natural  cause;  they 
negligently  failed  to  foresee  the  freshet  in  time  to  have 
taken  them  beyond  its  reach;  and  after  the  freshet  had 
appeared,  though  there  was  then  sufficient  time  to  secure 
them  against  injury,  neglected  to  do  so.  Under  these  cir- 
cumstances, it  cannot  be  reasonably  pretended  that  the 
defendants,  as  carriers,  were  excused  from  liability.  To 
have  excused  them,  the  damage  must  have  been  exclusively 
the  result  of  an  act  of  God,  and  entirely  free  from  the 
co-operation  of  man,  which  was  not  the  case.  By  the  acts 
or  neglligent  conduct  of  the  defendants,  or  the  admixture 
of  human  means,  the  goods  were  brought  under  the  opera- 
tion of  an  act  of  God,  which  worked  the  injury;  and  even 
the  injury  might  have  been  avoided  by  ordinary  care,  pru- 
dence, and  foresight.  A  carrier  cannot  fold  his  arms  when 
property  is  entrusted  to  him,  and  because  it  is  subjected  to 
natural  causes  that  may  work  its  destruction,  make  no  effort 
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to  save  or  protect  it  from  such  causes  or  agencies,  and  then 
claim  to  be  exempted  from  liabilit3^  An  injury  occurring 
under  the  circumstances  which  this  case  discloses,  is,  in  no 
legal  sense,  an  injury  capsed  by  **  the  act  of  God." 

Another  ground  on  which  the  judge  was  requested  to 
direct  a  verdict  for  the  defcndanls  was,  that  the  box  of 
goods,  at  the  time  the  injury  was  sustained,  was  in  their 
possession  in  the  character  of  warehouse-men,  and  not  us 
common  carriers  of  goods.  There  is  nothing  in  this  point 
The  defendants,  in  their  stipulation,  admitted  that  they 
were  common  earners,  and,  as  such,  the  box  in  question, 
with  two  others,  was  delivered  to  them  at  Albany,  on  the 
5tli  February,  to  be  transported  for  hire  from  that  place  to 
the  city  of  Rochester.  There  was  not  the  shadow  of  proof 
in  the  case  tending  to  show  that  the  goods  were  in  their 
custody  as  warehouse-men  when  the  injury  occurred.  It 
was  attempted  on  the  trial  to  excuse  their  negligence  in 
transporting  the  goods  to  their  place  of  destination,  by 
showing  that  no  bill  of  charges  of  the  Hudson  River  Rail- 
road Company  had  been  furnished,  agreeably  to  a  regula- 
tion of  the  defendants;  but  it  was  not  claimed  or  pretended 
that  the  goods  had  been  delivered  to  them,  or  were  in  their 
custody,  otherwise  than  as  carriers. 

On  the  trial,  the  defendants  were  not  allowed  to  show 
by  their  fi-eight  agent  that  it  was  the  custom  among  for- 
warders at  Albany  to  receive  goods  sent  them  by  other 
forwarders,  to  be  forwarded,  unaccompanied  by  expense 
bills,  and  hold  them  in  store  until  such  bills  were  furnished. 
This  was  not  error.  Any  such  custom  was  entirely  imma- 
terial; and  could  not  affect  the  rights  of  the  parties.  The 
defendants  received  the  goods  into  their  possession  as  car- 
riers, on  the  5th  February,  and  their  liability  as  such  forth- 
with attached,  without  regard  to  any  custom  prevailing 
among  warehouse-men  or  forwarders  at  Albany. 

The  judgment  should  be  affirmed. 


87 
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Davies,  J.  The  defendants,  us  common  carriers,  received, 
at  Albany,  on  the  5th  of  February,  1857,  three  boxes  of 
dry  goods,  in  good  order,  to  be  transported  from  Albany 
to  Eochester,  for  a  consideration  which  was  to  be  paid  on 
delivery.  Two  of  said  boxes  were  forwarded  immediately, 
on  their  arrival  at  Albany  by  the  Hudson  River  Railroad; 
and  the  other,  not  being  accompanied  by  a  bill  of  back 
charges  from  the  Hudson  River  Railroad,  was  detained  by 
the  appellants  at  their  warehouse  in  Albany.  While  so 
detained,  the  contents  of  said  box  were  injured  by  being 
wet  by  a  rise  in  the  Hudson  river,  on  the  7th,  8th  and  9th 
days  of  JFebruary,  1857.  This  box  was  afterwards  shipped 
to,  and  on  or  about  the  17th  day  of  February,  1857, 
received  by  the  respondents,  unaccompanied  by  a  bill  of 
back  charges  from  the  Hudson  River  Railroad  Company. 
Said  goods,  while  so  detained  at  Albany,  were  damaged 
by  the  said  flood,  to  the  extent  of  $100,  The  jury,  under 
the  direction  of  the  court,  found  a  verdict  for  the  plaintiff, 
and  judgment  thereon  was  affirmed  at  the  general  term. 

Two  questions  are  presented  for  consideration  in  this 
case. 

1.  Whether  the  deffendants  are  excusable  for  the  deten- 
tion of  the  box  at  Albany;  if  not>  then  was  it  negligence  iu 
them  so  to  do? 

2.  The  injury  having  happened  to  the  goods  by  an  act 
of  God,  are  the  defendants  responsible  for  that  injury, 
under  the  circumstances  presented  in  this  case? 

The  law  is  well  settled  that  common  carriers,  while 
engaged  in  the  transportation  of  goods  for  hire,  are  not 
responsible  for  injuries  to  them,  caused  by  an  act  of  God, 
or  the  public  enemy.  With  the  exception  of  injuries  thus 
caused,  they  are  liable  for  all  damage  to  goods  entrusted 
to  them,  while  under  their  care  and  control.  For  tho 
reasons  stated  in  the  opinion  in  the  case  of  Read  v.  SpauU 
ding,  decided  at  this  term,  the  carrier,  to  exempt  himself, 
must  show  that  he  was  free  from  fault  at  the  time  the  injury 
or  damage  happened.    He  must  show  that  he  was  without 
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fault  himself,  and  that  no  act  or  neglect  of  his  concurred 
in  or  contributed  to  the  injury.  If  he  has  departed  from 
the  line  of  duty,  and  has  violated  his  contract,  and  while 
thus  in  fault,  and  in  consequence  of  that  fault,  the  goods 
are  injured  by  an  act  of  God,  which  would  not  otherwise 
have  produced  the  injury,  then  the  carrier  is  not  protected. 
In  the  present  case,  it  is  apparent  that  if  the  goods  had  not 
been  detained  at  Albany  until  the  happening  of  the  flood, 
no  injury  to  them  would  have  occurred.  The  question 
then  recurs,  was  such  detention  justifiable,  or  was  it  negli- 
gence on  the  part  of  the  defendants?  They  seek  to  justify 
it,  on  the  ground  that  by  their  regulations,  goods  received 
from  a  connecting  road,  were  not  forwarded  until  the  receipt 
of  a  bill  of  back  charges.  When  the  goods  in  the  preseni 
case  were  delivered  to  the  defendants  by  the  Hudson  Rivei 
Railroad  Company,  who  in  this  respect,  acted  as  the  agents 
of  the  plaintiffs',  to  be  transported  to  Rochester,  and  the 
game  was  received  by  them  for  that  purpose,  it  became  the 
duty  of  the  defendants  immediately  to  send  them  off.  If 
the  Hudson  River  Railroad  Company  delivered  no  bill  of 
back  charges  with  the  goods,  nor  gave  any  notice  that  any- 
such  existed,  the  defendants  should  have  assumed  that  there 
were  none,  and  they  would  have  been  justified  in  deliver- 
ing the  goods  to  the  plaintiffs,  without  any  claim  for  such 
charges.  Clearly  the  Hudson  River  Railroad  Company 
could  have  had  no  claim  upon  the  defendants  for  any  bill 
for  biick  charges.  They  discharged  their  lien  upon  the 
goods  for  such  back  charges,  by  the  delivery  of  the  same 
to  the  defendants,  to  be  carried  and  delivered  to  the  plain- 
tiffs without  any  notice  of  claim  for  any  such  charges;  and 
if  any  existed,  they  would  have  been  remitted  therefor 
to  their  claim  against  the  plaintiffs  personally. 

lam  unable  to  see  any  justification  to  the  defendants, 
for  detaining  the  plaintiffs'  goods  because  the  Hudson  River 
R;iilroad  Company  did  not  present  a  bill  for  back  charges. 
It's  omission  to  do  so,  or  to  give  notice  that  such  charges 
existed,  should  have  been  taken  as  evidence,  by  the  defend- 
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aDts,  that  in  fact  there  were  no  back  charges.  The  ground 
assumed,  that  they  were  justified  in  detaining  the  goods 
until  a  bill  of  back  charges  was  presented,  cannot  be  main- 
tained. The  regulation  of  the  defendants  may  be  reason- 
able enough  as  between  the  two  companies,  but  it  cannoi 
be  permitted  to  affect  the  rights  of  third  parties,  ignonint 
of  its  existence,  and  who  cannot  be  presumed  to  have  con- 
tracted with  reference  to  it.  If  the  defendants  were  not 
excusable  for  the  detention  of  the  box  of  goods  in  Albany, 
to  await  the  rendering  of  a  bill  for  back  charges  by  the 
Hudson  River  Railroad  Company,  then  such  detention  was 
negligence  on  their  part.  Such  negligence  having  con- 
curred in  and  contributed  to  the  injury  to  the  plaintiffs' 
goods,  they  are  precluded  from  claiming  the  exemption 
from  liability  which  the  law  would  otherwise  extend  to 
them.  The  court,  on  the  trial,  properly,  therefore,  refused 
to  give  the  instructions  asked  for  by  the  defendants'  coun- 
sel^ and  the  instructions  and  charge  to  the  jury  were  such 
as,  under  the  facts  proven,  it  was  the  duty  of  the  court  to 
give*  The  judgment  appealed  from  should  be  affirmed, 
with  costs. 

Denio,  Ch.  J.,  was  for  affirmance  on  the  ground  stated 
by  Davies,  J.,  and  lastly  stated  by  Wright,  J.;  but  did  not 
know  that  he  could  concur  with  Wright,  J.,  as  to  what  is 
**  an  act  of  God."  All  the  other  judges  concurred  with  the 
chief  judge,  except  Selden  and  Ingraham,  JJ.,  who  did 
not  sit  in  the  case. 

Judgment  affirmed. 
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LoRETTA  Smith  v.  Jomr  T.  Knaep, 

A  defendant  nuy  be  legally  arretted  on  a  ea.  $a,  issned  after  Judgment  in  a 
caase  in  which  an  order  of  arrest  has  been  obtained  and  an  arrest  made 
before  jadgment,  and  which  order  has  not  been  vacated  before  the  arrest 
on  the  ca.  sa. 

Bat  where  the  order  of  arrest  was  obtained  npon  one  only  of  five  canseA  of 
action  stated  in  the  complaint,  the  first,  and  the  Judgment  was  not  finally 
recovered  on  that,  but  upon  the  fifth  cause  (^faction,  for  which  the  defend- 
ant was  not  liable  to  arrest,  under  the  provisions  of  the  code  of  prpcedure; 
and  the  defendant  having  been  arrested  on  a  ea.  $a.  issued  after  Judg- 
ment, and  imprisoned  thereon;  Htld  that  his  remedy  was  to  move  to  bo 
discharged  from  imprisonment,  and  that,  not  having  done  »o,  his  imprison- 
ment was  regular. 

A  delay  of  more  than  thr^  months  !n  issuing  a  ea.  «a.,  where  the  defend- 
ant, at  the  time  of  rendering  a  Judgment  against  him,  is  in  custody  upon 
process  issued  in  the  cause,  will  entitle  him  to  a  supersedeas. 

The  defendant's  remedy,  in  such  a  case,  is  to  apply  to  a  Judge  for  a  super- 
sedeas on  the  ground  that  he  was  not  charged  in  execution  within  the 
time  limited  by  statute,  or  by  motion  to  the  court.  If  he  does  neither, 
the  imprisonment  will  be  regular,,  and  the  sheriff  liable  on  the  escape  of 
the  prisoner,  either  as  bail  or  in  action  for  the  escape. 

The  plaiiitiff  has  an  election  which  of  these  remedies  he  will  adopt,  and  that 
election  is  manifested  by  the  complaint. 

If  he  proceeds  against  the  sheriff  as  bail,  he  must  set  forth  the  proceedings 
to  and  including  the  escape,  and  allege  that  the  defendant  is  bail,  and  the 
complaint  must  demand  the  appropriate  Judgment.  If  he  elects  to  prose- 
cute for  an  escape,  the  complaint  will  contain  the  same  matters,  but  all 
allegations  as  to  the  character  of  the  defendant  as  bail  should  be  omitted, 
as  wholly  irrelevant  to  flie  cause  of  action  for  the  escape. 

If  the  complaint  makes  no  mention  of  the  defendant  as  bail,  and  there  is 
nothing  in  it  manifesting  an  intention  or  election  to  hold  him  liable  in  that 
character,  it  is  to  be  treated  as  an  action  for  an  escape,  and  the  limitation 
of  one  year  for  bringing  an  action  prescribed  by  §  94  of  the  code  of  proce- 
dure, applies. 

If,  in  an  action  for  an  escape,  it  is  shown  that  the  debtor  was  totally  insol- 
rent,  the  plaintiff  is  not  entitled  to  recover  of  the  sheriff  the  whole 
amount  of  the  Judgment. 

It  is  competent  for  a  defendant,  after  the  entry  of  Judgment,  to  move  to  set 
aside  the  order  of  arrest,  upon  showing  to  the  coui-t  that  the  Judgment 
was  reversed  on  a  cause  of  action  for  which  he  was  not  liable  to  arrest. 
and  hence  that  he  cannot  be  legally  imprisoned  on  a  ea.  $a,  issued  on  such 
Judgment.  But  if  he  suffers  the  order  of  arrest  to  remain  in  force,  it 
must  be  held  to  be  regular,  for  the  purposes  of  an  action  for  an  escape 
from  imprisonment  on  the  ea.  $a. 
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Tms  action  was  brought  by  the  plaintiff  against  the 
defendant  as  late  sheriff  of  Cayuga  county,  for  the  escape 
of  one  James  R  Reynolds,  who  had  been  arrested  by  said 
defendant  by  virtue  of  an  order  of  arrest,  duly  issued,  in  a 
Miif;  brought  by  the  plaintiff  against  9aid  Reynolds.  The 
facts  are  substantially  as  follows,  viz:  In  February,  1854, 
the  plaintiff  commenced  an  action  against  the  above  named 
James  R.  Reynolds,  in  the  complaint  in  which  were  set 
forth  five  separate  causes  of  action.  The  first  was  for  money 
fraudulently  applied  to  the  use  of  said  Reynolds,  while 
acting  as  the  plaintiff's  agent  The  second  was  for  money 
lent  and  advanced.  The  third  for  money  had  and  received. 
The  fourth  for  money  paid,  laid  out  and  expended,  and  the 
fifth  on  a  promissory  note  made  by  the  said  Reynolds  to 
the  plaintiff,  for  the  sum  of  $670. 

The  plaintiff  upon  aflBdavit,  procured  an  order  for  the 
arrest  of  said  Reynolds,  and  he  was  arrested  by  the  defend- 
ant, then  being  sheriff  of  Cajaiga,  on  the  25th  February, 
1854,  and  the  said  Reynolds  was  for  want  of  bail  confined 
in  the  jail  of  said  county. 

Said  Reynolds  on  the  10th  day  of  October,  1854,  pur- 
suant to  notice  duly  served,  made  a  motion  at  a  special 
term  of  the  supreme  court,  held  at  the  court  house  at 
Batavia,  in  the  county  of  Genesee,  to  set  aside  said  order 
of  arrest  upon  affidavits.  The  motion  -^ns  denied  in  Novem- 
ber, 1854,  but  the  order  denying  it  was  entered  as  of  the 
10th  October. 

In  May,  1854,  the  said  Reynolds  put  in  an  answer  to  the 
plaintiff's  complaint,  denying  the  first,  second,  third  and 
fourth  causes  of  action  therein,  and  to  the  fifth  cause  of 
action,  he  alleged,  by  way  of  defense,  that  the  note  thereia 
described,  was  given  as  a  mere  memorandum,  and  not  as 
an  absolute  obligation.  2d.  That  the  action  was  barred  as 
to  it  by  the  statute  of  limitations,  and  3d,  a  set-off  of  $250. 

On  the  17th  October,  1854,  said  Reynolds,  by  his  attor- 
iK ys,  served  on  the  plaintiff's  attorney,  an  offer  of  judg- 
ment fur  the  amount  due  on  the   note   described  in  the 
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complaint,  and  the  oflfer  was  accepted  on  the  same  day. 
On  the  20th  day  of  the  same  month,  judgment  was  duly 
docketed  pursuant  to  the  said  offer,  for  the  amount  therein 
named,  and  costs. 

On  the  14th  November,  1854,  an  execution  was  issued 
and  delivered  to  the  defendant  upon  the  said  judgment^ 
commanding  him  to  collect  of  the,  property  of  the  defend- 
ant Reynolds,  the  sum  of  $1,019.39,  with  interest  from  the 
date  of  the  docketing  of  said  judgment,  that  being  the 
amount  of  said  judgment 

On  the  13th  December,  1854,  the  said  defendant  filed  the 
execution  with  his  return  thereon  endorsed,  that  said  Rey- 
nolds had  no  goods  or  chattels,  lands  or  tenements  in  his 
bailiwick  whereof  he  could  cause  to  be  made  the  amount 
of  said  judgment,  or  any  part  thereof. 

On  the  6th  December,  1856,  an  execution  against  the 
body  of  said  Reynolds  was  issued  and  delivered  to  the 
defendant,  still  being  sheriff  of  said  county  of  Cayuga. 
On  the  28th  March,  1857,  the  defendant  filed  the  said  exe- 
cution in  the  proper  office  with  a  return  thereon,  subscribed 
by  him  as  late  sheriff  of  Cayuga  county,  in  which  he  certi- 
fied and  returned  to  said  process  that  said  Reynolds  had 
been  arrested  by  him  under  a  judge's  order  at  the  com- 
mencement of  the  action,  and  kept  in  close  custody  until 
after  judgment  in  October,  1854,  and  after  execution  against 
his  property  was  received  and  returned  by  hitn  in  1864; 
that  he  then  wrote  to  the  plaintiff's  attorney  for  an  execu- 
tion against  the  body  of  the  defendant,  if  he  was  going  to 
send  one  at  all;  but  never  receiving  an  answer,  he  kept 
said  Reynolds  until  on  or  about  the  1st  May,  1855,  up  to 
which  time  no  execution  was  received  against  him;  and 
about  that  time  Reynolds,  claiming  that  he  was  wrongfully 
Imprisoned,  escaped,  and  was  then  (the  date  of  the  return), 
after  diligent  search  and  inquiry,  not  to  be  found  in  the 
eounty  of  Cayuga.  It  was  also  conceded  that  said  Rey* 
fields  was  insolvent. 

The  foregoing  facts  being  undisputed  on  the  trial,  the 
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court  ordered  a  verdict  for  the  plaintiff  for  the  amount  due 
on  the  judgment  against  Reynolds,  with  interest,  subject  to 
the  opinion  of  the  court  at  general  term  sitting  in  the  eighth 
district.  The  cause  was  there  brought  to  argument,  and 
judgment  wi^s  ordered  for  the  defendant,  with  costs;  and 
it  was  from  that  judgment  that  the  plaintiff  appealed  to 
this  court.     The  case  was  argued  by 

Mr.  CoXi  for  respondent. 

And  points  were  submitted  by 

G.  D,  Lamont^  on  behalf  of  appellants, 

MuLLiN,  J.  This  court  decided,  in  Cowdn  v,  Fretlani 
(2  Seld.  560),  that  a  defendant  was  legally  arrested  on  a 
ca,  sa.  issued  after  judgment  in  a  cause  in  which  an  order 
of  arrest  had  been  obtained  and  an  arrest  made  before 
judgment,  and  which  order,  had  not  been  vacated  before 
the  arrest  on  the  ca.  sa.'  The  action,  in  that- case,  was  on 
contract,  and  the  ground  of  the  arrest  was  fraudulently 
contracting  the  debt. 

In  the  case  now  before  us,  the  action  was  on  contract, 
and  the  ground  of  arrest  was  the  embezzlement  of  the 
plaintiff's  money  by  Reynolds,  while  acting  as  agent  for 
him.  An  order  of  arrest  was  procured,  and  Reynolds  was 
arrested  by  virtue  thereof,  and  such  order  has  not  been 
vacated,  but  was  in  full  force  when  the  ca»  sa.  was  issued 
to  the  defendant.  There  is  no  distinction  between  the 
cases,  and  we  must  hold  that  the  ca.  so.  was  regularly 
issued,  and  Reynolds  liable  to  arrest  thereon,  unless  there 
is  some  other  fact  in  this  case,  not  found  in  the  case  of 
Corwin  v.  Freeland. 

The  first  ground  relied  on  to  distinguish  the  cases  is  that 
in  this  case  the  order  of  arrest  was  obtained  upon  one 
only  of  five  causes  of  action  stated  in  the  complaint,  and 
the  judgn\ent  was  not  finally  recovered  on  that  but  upon 
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the  fifth  cause  of  action,  for  which  Reynolds  was  not 
liable  to  aiTest  under  the  provisions  of  the  code  of  pro- 
cedure. 

It  is  quite  obvious  that  if  a  party  can  be  arrested  on  an 
order  obtained  upon  an  affidavit  stating  a  cause  of  action 
for  which  an  arrest  may  be  made,  and  be  imprisoned  on  a 
ca.  sa.  issued  on  a  judgment  recovered  for  a  cause  of 
action  for  which  an  order  of  arrest  could  not  lawfully 
issue,  the  liberty  of  the  citizen  may  be  taken  from  him 
under  the  forms  of  law,  and  yet  in  defiance  of  the  provi- 
sions of  the  statute  enacted  to  protect  and  secure  it.  Such 
a  practice,  if  sanctioned,  offers  a  premium  for  perjury  and 
fraud.  The  reckless  and  unprincipled  man  can,  at  any 
time,  procure  the  arrest  and  imprisonment  of  a  citizen  if 
he  has  against  him  a  demand  of  fifty  dollars,  arising  on 
contract. 

While  this  would  seem  to  be  the  result  of  the  doctrine 
of  the  case  of  Corwin  v.  Freelandy  yet  I  apprehend  it  is 
no  more  chargeable  with  the  result,  than  is  any  other  legal 
proposition  chargeable  with  unfortunate  consequences  which 
parties  might  by  reasonable  diligence  have  foreseen  and 
avoided.  Within  the  case  of  Coitotn  v.  Freeland^  the 
defendant  may  be  arrested  on  a  ca.  sa.  when  he  was  arrested 
on  an  order  of  arrest,  although  he  may  not  be  liable  to 
arrest,  or  the  order  ever  so  irregularly  obtained,  if  he  will 
not  move  to  set  it  aside  before  judgment.  If  he  is  guilty 
of  laches  in  making  his  motion,  and  is  arrested  on  a  ca.  sa., 
he  ought  not  to  complain  of  the  case  which  settles  the  rule 
of  practice.  But  the  hardship  is,  that  in  this  case  a  motion 
was  made  and  denied,  and  hence  it  is  insisted  that  the  defend- 
ant has  done  all  that  he  could  legally  do  to  protect  himself, 
and  yet  his  imprisonment  has  been  continued  after  judg- 
ment recovered  for  a  cause  of  action  for  which  he  has  not 
been,  and  could  not  be  arrested. 

This  misfortune  is  the  result  of  his  own  laches,  as  I  will 
proceed  to  show. 

The  defendant's   counsel  bases  his  argument  upon  the 
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position  that  under  the  case  of  Corwin  v.  Freelcmd^  no 
opportunity  is  given  to  a  defendant  arrested  on  an  order* 
of  arrest  to  contest  the  legality  of  his  imprisonment  on  a 
ca.  sa.)  that  his  sole  remedy  is  a  motion  before  judgment 
to  set  aside  the  order  of  arrest.  In  this,  I  .think,  he  is 
mistaken.  He  carries  the  doctrine  of  Corwin  v.  Fredand 
beyond  the  facts  of  the  case,  and  further  than  I  apprehend 
it  was  the  intention  of  the  court  to  go.  In  that  case,  no 
motion  h^d  been  made  to  set  aside  the  order  of  arrest,  nor 
to  set  aside  the  ca.  sa,;  hence  the  only  question  for  the 
court  to  decide  was,  whether  the  order  of  arrest  remaining 
in  force,  the  defendant  could  be  legally  arrested  on  a  ca. 
sa.  The  court  held  he  could;  and  this  was  only  giving 
effect  to  section  288  of  the  code,  which  provides  that  no 
execution  against  the  body  shall  issue,  unless  an  order  of 
arrest  has  been  served,  or  unless  the  complaint  contains  ^ 
statement  of  facts  showing  one  or  more  of  the  causes  of 
arrest  required  by  section  179. 

In  the  case  cited,*  the  ground  of  arrest  was  not  alleged 
in  the  complaint,  and  hence  the  right  to  an*est  on  the  ca,  sa, 
depended  on  the  preliminary  arrest  on  an  order  of  arrest. 
The  case  decides  nothing  as  to  the  course  to  be  pursued  in 
order  to  get  rid  of  an  arrest  on  a  ca.  sa.;  nor  does  the  code 
make  any  provision  for  such  a  case.  The  only  section  of 
the  code  that  applies  to  it  is  section  204,  and  it  declares 
that  the  defendant  arrested  may  at  any  time  before  judg- 
ment apply  on  motion  to  vacate  the  order  of  arrest,  or  to 
reduce  the  amount  of  bail.  It  is  the  order  of  arrest  the 
defendant  may  move  to  vacate.  Whether  he  can  move  to 
set  aside  the  ca.  sa,  is  another  and  different  question. 

That  the  defendant  may  do  so  when  it  is  issued  in  viola- 
tion of  the  statute,  or  not  in  conformity  to  its  provisions, 
there  can  be  no  doubt;  but  the  question  is,  has  the  court 
power  to  set  aside  a  ca.  sa.  because  the  party  was  not  liable 
to  arrest,  or  because  a  case  was  not  made  which  justified 
the  issuing  of  that  process,  or  the  proceedings  to  obtain 
tlje  order  were  irregular  ? 
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The  former  practice  affords  us  bat  very  little  light  on 
these  questions,  although  the  proceedings  to  arrest  on  the 
capias  are  substantially  the  same  as  those  to  arrest  on  au 
order  under  the  code,  and  the  proceedings  to  arrest  on  the 
CO.  sa.  are  veiy  similar  to  those  prescribed  by  the  code  to 
arrest  on  execution  against  the  body,  yet  the  questions  that 
arise  in  this  case  could  not  have  arisen  under  the  former 
practice;  at  least  not  under  that  practice  as  it  stood  prior 
to  the  passage  of  the  non-imprisonment  act.  That  statute 
opened  the  way  to  the  difficulties,  which,  it  is  alleged,  the 
codiiiers  have  failed  to  protect  parties  against. 

We  are  left,  therefore,  to  settle  the  practice  in  view  of 
the  consequences  which  experience  has  shown  have  resulted, 
and  are  likely  to  result;  from  the  provisions  of  the  code 
and  the  adjudications  upon  them. 

It  will  not  do  to  hold  that  a  party  may  sue  for  two  or 
more  causes  of  action,  for  one  of  which  only  the  defendant 
may  be  imprisoned,  voluntai*ily  take  judgment  for  the  one 
for  which  the  defendant  may  not  bq  imprisoned,  and  yet  be 
entitled  to  imprison  the  defendant  on  an  execution  on  the 
judgment.  Such  a  result  is  a  fraud  on  the  law,  and  can  be 
reached  only  by  restraining  the  courts  from  exercising  an 
equitable  supervision  over  their  process,  and  over  the 
officers  appointed  to  execute  them. 

When  an  order  of  arrest  is  procured,  the  defendant  has 
an  opportunity  of  contesting  the  facts  on  which  the  order 
of  arrest  was  issued,  but  he  may  be  beaten  on  his  motion, 
and  the  plaintiff  finally  recover  for  a  cause  of  action  not 
only  different  from  that  on  which  the  order  was  obtained, 
but  one  for  which  the  party  could  not,  under  any  circum- 
stances, be  arrested.  Is  the  defendant  in  such  case  fore- 
closed? Must  he  be  consigned  to  jail  because  the  plaintiff 
has  been  corrupt  or  reckless?  It  seems  to  me  that  such 
can  not  be  the  law.  There  is  no  sttitute  authorizing  any 
such  practice,  nor  do  the  provisions  of  the  code,  fairly 
construed,  lead  to  any  such  result. 

Section  179  of  the  code  provides  that  a  defendant  may 
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be  arrested  in  five  specified  cases.  The  "first  three  are  ia 
a^itions  of  tort  according  to  the  former  division  of  actions. 
The  last  two  are  when  the  action  is  not  one  of  tort,  but 
the  defendant  has  been  guilty  of  fraud  in  contracting  the 
debt  or  incurring  the  obligation  for  which  Ihe  action  is 
brought;  or  iji  concealing  or  disposing  of  the  property  for 
the  taking,  detention  or  conversion  of  which  the  action  is 
brought;  or  where  the  defendant  has  removed  or  disposed 
of  his  property,  or  is  about  to  do  so,  with  intent  to  defraud 
his  creditors. 

When  the  action  is  for  either  of  the  causes  of  action 
enumerated  in  the  first  three  subdivisions  of  §  179,  the 
facts  that  authorize  the  arrest  must  be  stated  in  the  com- 
plaint, and  when  a  judgment  is  rendered  in  favor  of  the 
plaintiff  the  right  to  imprison  the  defendant  on  an  execu- 
tion is  conclOsively  established.  But  where  the  action  is 
for  any  other  cause  of  action,  the  facts  cannot  properly  be 
stated  in  the  complaint,  and  reference  must  be  had  to  the 
affidavit  made  to  procure  the  order  of  arrest,  in  order  to 
ascertain  whether  the  case  is  one  in  which  the  defendant 
may  be  arrested  on  a  ca.  aa. 

If  the  complaint  contains  one  or  more  of  the  causes  of 
action,  enumerated  in  the  first  three  subdivisions  of  section 
179,  and  one  or  more  for  which  the  defendant  cannot  by- 
law be  arrested,  the  plaintiff  is  not  entitled  to  an  order  of 
arrest,  or  to  imprison  the  defendant  on  a  ca,  aa.  on  the 
judgment;  because  the  action  is  not  one  in  which  the 
defendant  might  have  been  imprisoned  as  provided  in  sec- 
tion 179  and  section  181,  as  required  by  section  288.  By 
the  term  action,  the  codifiers  intended  all  the  causes  ot 
action  stated  in  the  complaint,  not  part  of  them.  In  Brown 
V.  Treat  (1  Hill,  225),  the  defendants  were  discharged  from 
arrest  on  a  ca.  sa.  in  an  action,  the  declaration  in  which 
contained  counts  in  assumpsit  and  case,  on  the  ground  that 
by  the  joinder  of  causes  of  action  for  which  a  party  might  be 
arrested  with  others  for  which  he  could  not  be  arrested, 
the  right  to  imprison  for  either  was  gone.    Judge  Cowen 
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put  his  decision  on  a  different  ground,  but  Judge  Bboksok 
in  Suydam  v.  Smith  (7  Hill,  182),  considers  the  ground 
taken  by  Justice  Cowen  as  not  tenable.  He  nevertbeless 
approves  the  decision,  putting  it  on  the  ground  I  have  sug- 
gested, which  is'doubtless  the  true  one.  {Miller  v.  Scherder^ 
2  Comst.  262.)  If  an  order  of  arrest  is  obtained  on  w 
a£Sdavit  setting  forth  a  single  cause  of  action,  and  the 
complaint  contains  othei-s  for  which  the  party  cannot  be 
arrested,  the  order  is  irregular,  and  should  be  set  aside  on 
motion,  or  the  plaintiff  required  to  amend  his  complaint  by 
striking  out  all  the  causes  of  action,  except  that  on  which 
the  order  of  arrest  was  obtained. 

If  a  motion  to  set  aside  the  order  is  not  made  before 
judgment,  the  defendant  may  be  imprisoned  on  a  ca.  sa» 
issued  on  a  judgment.  But  if  the  judgment  is  recovered 
for  a  cause  of  action  for  which  the  defendant  is  not  liable 
to  arrest,  he  may  then  move  to  set  aside  the  ca.  sa.y  or  to 
be  discharged  from  imprisonment  on  that  ground;  because 
it  was  manifestly  the  intention  of  the  codifiers  to  authorize 
the  arrest  and  imprisonment  of  a  defendant  on  a  ca.  sa,, 
only  when  the  judgment  is  for  a  cause  of  action  for  which 
he  might  have  been  arrested.  It  is  not  necessary  that  thia 
liability  should  appear  in  the  record;  it  is  enough  that  an 
order  of  arrest  was  procured;  as  the  granting  of  the  order 
is  considered  an  adjudication  that  the  case  is  one  in  which 
the  defendant  might  be  arrested.  Such  I  understand  to 
be  the  views  of  Justice  Hoo£BOOm,  in  Humphrey  v.  Brown. 
(17  How.  Pr.  481.)  In  Pope  v.  Jfewcomb,  the  general 
term  of  the  fifth  district  decided  that  a  defendant  might 
move  after  judgment  to  be  discharged  from  arrest  on  a  ca. 
sa.,  on  the  ground  that  the  affidavit  on  which  the  order  of 
arrest  was  gi'^ited  was  fatally  defective.  The  motion  had 
been  made  before  Justice  Allen  and  denied,  and  the  case 
came  before  the  general  term  on  appeal  from  his  order. 
The  court  were  of  opinion  that  the  case  of  Corwin  v.  Free- 
land  did  not  reach  the  question.  That  it  was  the  right  of 
the  defendant  to  apply  to  be  relieved  from  imprisonment 
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^B  a  ca.  sa.,  although  he  may  have  applied  to  set  aside  the 
order  of  arrest  and  his  motion  had  been 'denied;  that  the 
requirement  of  the  code,  that  the  motion  be  made  before 
judgment,  applied  only  to  the  motion  to  set  aside  the  order 
of  arrest,  and  that  it  was  the  right  of  a  defendant  to  con- 
test the  right  to  imprison  him  on  a  ca.  aa.^  whatever  might 
have  been  the  merits  of  the  application  to  set  aside  the 
order  of  arrest.  That  every  court  of  general  jurisdiction 
had  power,  unless  restrained  by  some  positive  statute,  to 
regulate  and  control  its  process  and  officers  so  as  to  pro- 
mote the  ends  of  justice,  and  to  protect  the  liberty  of  the 
citizen. 

In  this  case,  there  had  not  only  been  an  order  of  arrest 
in  full  force  at  the  time  the  ca.  sa.  was  issued — which  of 
itself  justified  the  imprbonment  on  the  ca.  so. — but  the 
complaint  brought  the  case  within  the  3d  subdivision  of 
section  179  of  the  code.  The  first  cause  of  action  being 
for  money  embezzled  by  the  defendant  as  the  plaintiff's 
agent,  furnishing  thereby  an  additional  ground  on  which  to 
justify  his  imprisonment. 

The  remedy  of  Eeynolds  was  to  mov6  to  discharge  him 
from  imprisonment  after  judgment,  and  not  having  done  so, 
his  imprisonment  was  regular. 

The  delay  of  the  judge  to  issue  a  ca.  sa.  entitled  the 
defendant  to  a  supersedeas.  (3  B.  S.  5th  ed.  870,  §  38.) 
That  section  provides  that  when  any  defendant,  at  the  time 
judgment  shall  be  rendered  against  him  in  any  court  of 
record,  shall  be  in  the  custody  of  a  sheriff  or  other  officer, 
upon  proeess  in  the  suit  in  which  judgment  shall  have  been 
rendered,  the  plaintiff  shall  charge  such  defendant  in  exe- 
cution therein  within  three  months  after  the  last  day  of  the 
next  term  following  that  in  which  the  judgment  shall  have 
been  obtained.  The  next  section  provides  that  if  the  plain- 
tiff is  not  so  charged,  he  is  entitled  to  a  supersedeas,  to  be 
allowed  by  a  judge  of  the  court  in  which  the  judgment 
was  rendered.  If  these  prpvisions  are  in  force  (as  to  which 
there  may  be  some  doubt,  in  view  of  section  283  of  the 
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code,  which  gives  to  the  party  in  whose  favor  the  judgment 
is  entered  four  years  from  the  entry  of  such  judgment  within 
which  to  issue  executionsi  as  provided  in  the  9th  title,  of 
which  said  section  283  is  a  part),  the  defendant's  remedy 
was  to  apply  to  a  judge  for  a  supersedeas,  on  the  ground 
that  he  was  not  charged  within  the  time  limited,  or  by 
motion  to  the  court.  Having  done  neither,  the  imprison- 
ment was  regular. 

If  I  am  right  in  holding  that  if  the  imprisonment  was 
irregular,  it  was  the  duty  of  the  defendant  Keynolds  to 
get  rid  of  it  by  motion,  and  that  not  doing  so,  the  arrest 
and  detention  were  valid,  it  follows  that  the  defendant 
became  liable  on  the  escape  of  the  prisoner,  either  as  bail 
or  in  an  action  for  the  escape.  The  order  of  the  court 
held  Reynolds  until  he  was  charged  on  the  ca.  sa.^  and  the 
imprisonment  being  lawful,  the  sheriff  became  liable  for 
an  escape. 

Section  201  of  the  code  provides  that  if  a  defendant 
escape  after  being  arrested  on  an  order,  the  sheriff  shall 
himself  be  liable  as  bail.  The  common  law  gave  an  action 
against  the  sheriff  for  an  escape,  and  the  existence  of  such 
an  action  is  recognized  by  §  94,  which  limits  the  time  for 
bringing  such  an  action  to  one  year. 

The  plaintiff  has  an  election  which  of  these  remedies  he 
will  adopt,  and  that  election  is  manifested  by  the  com- 
plaint. If  he  proceeds  against  the  sheriff  as  bail,  he  must 
set  forth  the  proceedings  to  and  including  the  escape,  and 
allege  that  the  defendant  is  bail;  and  it  must  demand  the 
appropriate  judgment.  If  he  elects  to  prosecute  for  an 
escape,  the  complaint  will  contain  the  same  matters,  but 
all  allegations  as  to  the  character  of  the  defendant  as  bail 
would  be  omitted,  as  wholly  irrelevant  to  the  cause  of 
action  for  the  escape. 

The  complaint  in  this  case  makes  no  mention  of  the 
defendant  as  bail;  there  is  not  a  word  in  it  manifesting  an 
intention  or  election  to  hold  him  liable  in  that  character. 
I  am  of  the  opinion,  therefore,  that  it  is  to  be  treated  as  an 
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action  for  an  escape,  and  that  the  limitation  prescribed  by 
section  94  for  bringing  the  action,  to  one  ygar  applies. 
The  only  evidence  as  to  the  time  of  the  escape  is  contained 
in  the  return  of  the  sheriff  to  the  ca,  sa.^  and  by  it  the 
escape  occurred  on  or  about  the  1st  May,  1855,  and  the 
action  was  not  commenced  until  the  19th  November,  1857*. 
I  am,  therefore,  of  the  opinion  that  the  action  was  barred. 

It  being  shown  that  Reynolds  was  totally  insolvent,  the 
plaintiff  was  not  entitled  to  recover  the  whole  amount  of 
the  judgment  against  Reynolds.  In  actions  for  escape  from 
impri/50ument  on  mesne  process,  it  was  always  competent 
to  give  in  evidence  the  circumstances  of  the  debtor,  in 
order  to  limit  the  recovery  to  what  the  plaintiff  had  actually 
lost.  (Graham's  Practice,  419,  and  cases  cited;  Russell  v. 
Turner,  7  J.  R.  189.) 

We  cannot  bay  how  much  the  plaintiff  was  entitled  to 
recover,  but  we  can  say  that  on  the  evidence  it  was  impos- 
sible that  the  plaintiff  could  have  lost,  by  reason  of  the 
escape,  his  whole  debt. 

I  have  omitted  to  allude  to  the  proposition  in  the 
respondents  points,  that  the  plaintiff,  by  accepting  the 
offer  of  judgment  on  the  note,  ceded  away  his  right  to 
have  the  action  considered  as  an  action  of  tort,  and  there- 
fore he  was  not  liable  to  imprisonment. 

Up  to  the  recovery  of  judgment  he  waa  held  on  the 
order  of  arrest,  which  must  be  now  treated  as  regular.  It 
was  so  held  to  be  on  motion,  after  hearing  the  pailies. 
If  it  became  void  or  irregular,  it  was  by  reason  of  the  entry 
of  the  judgment  on  the  note  instead  of  on  the  count  for 
embezzlement.  But  the  statute  does  not  make  the  right 
to  continue  the  imprisonment  after  judgment  and  before 
the  ca,  sa,  issues  depend  on  the  judgment  It  rests  exclu- 
sively on  the  order,  and  that,  I  suspect,  must  be  held  to  be 
regular  for  the  purposes  of  this  case.  It  would  have  been 
competent  for  the  defendant  to  have  moved  after  the  entry 
of  judgment  to  set  aside  the  order  of  arrest,  showing  to 
the  court  that  the  judgment  was  recovered  on  a  cause  of 
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action  for  which  he  could  not  have  been  arrested;  and 
hence  that  he  could  not  be  legally  imprisoned  on  a  ca,  so. 
on  such  judgment  The  court  would  have  granted  the 
motion.  But  the  misfortune  is  that  Reynolds  suffered  the 
order  of  arrest  to  remain  in  force — thus  legalizing  his 
imprisonment — and  took  his  remedy  by  means  of  an  escape 
instead  of  by  motion.  He,  and  not  the  law,  is  to  blame 
for  the  consequences  of  his  mistake. 

I  am  in  favor  of  affirming  the  judgment  of  the  general 
term,  on  the  ground  that  the  action  is  barred  by  the  statute 
of  limitations.  But,  if  my  brethren  shall  differ  with  -me 
on  this  point,  I  am  then  in  favor  of  reversing  the  judgment 
and  ordering  a  hew  trial  on  the  ground  that  the  measure 
of  damages  was  erroneous. 

Davies,  J.,  read  an  opinion  in  favor  of  reversal  and  judg- 
ment on  the  verdict  All  the  other  judges  being  for  affiim- 
ance,  judgment  affirmed. 
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Silas  L.  Merrill  t;.'  Moses  H.  Grinnell  and  Hobert  R 

MiNTUlW. 

The  baggage  of  a  paBsenger,  entrusted  to  one  whose  business  it  is  to  trans- 
port persons  and  their  baggage,  and  with  whom  the  owner  has  embarked, 
is  under  the  same  protection  as  the  goods  which  are  entrusted  to  a  com- 
mon carrier  of  goods. 

A  proper  sum  of  money,  for  traveling  expenses,  contained  in  the  trunk  of  a 
passenger,  is  to  be  considered  as  a  part  of  his  personal  baggage,  and  may 
be  recovered  for,  as  such. 

The  amount  must  be  measured  not  alone  by  the  requirements  of  the  transit 
over  a  particular  part  of  the  entire  route  to  which  the  line  of  one  dlass 
of  carriers  extends,  but  must  embrace  the  whole  of  the  contemplated 
Journey ;  and  includes  such  an  allowance  for  accidents  or  sickness,  and 
for  sojourning  by  the  way,  as  a  reasonably  prudent  man  would  consider 
It  necessary  to  make. 

Whether  the  amount  claimed,  in  the  case  of  a  loss,  is  reasonable  or  excessive 
in  a  particular  instance,  must  depend  upon  the  character  of  the  journey 
and  the  special  circumstances  of  the  case. 

It  should  be  limited  to  money  taken  for  traveling  expenses  properly  so 
called. 

The  question  as  to  the  reasonableness  of  the  amount  of  money  carried  by  a 
passenger  in  his  trunk,  for  his  traveling  expenses,  is  one  to  be  determined 
by  the  jury,  or  by  a  referee ;  and  if  it  has  been  passed  upon  by  a  referee,  in 
a  given  case,  his  decision  should  not  be  disturbed. 

Opinions  of  witnesses  may  be  received  as  to  the  value  of  chattels,  and  a 
witness  who  has  been  in  this  country  five  years  may  be  allowed  to  testify 
as  to  the  value  of  the  contents  of  a  trunk,  from  knowledge  acquired  since 
he  came  to  this  country,  and  to  prove  that  he  has  made  inquiries  here  as 
to  the  value  of  articles  of  that  kind. 

A  right  of  action  against  a  common  carrier  to  recover  the  value  of  property 
entrusted  to  him,  is  assignable;  and  the  assignee  may  sue  in  his  own 
name. 

The  liability  of  a  carrier,  for  the  baggage  of  a  passenger.  Is  the  same  as  for 
freight.    He  is  liable  as  insurer  for  both. 

Appeal  by  the  plairUifffrom  an  order  of  the  Supreme  Oowrt 
awarding  a  new  trial,  whence  judgment  had  been  given 
against  the  defendants  on  the  report  of  a  referee. 

The  action  was  brought  to  recover  the  value  of  a  trunk 
and  its  contents,  consisting  of  clothing,  money  and  some 
other  things,  which  it  was  alleged  one  Eugene  Strachwitz 
delivered  to  the  defendants,  as  common  carriers,  on  the 


Jane,  1864.]  Hbeeill  ik  ObinnilIn  595 


SUtemeAt  of  caae. 


high  6eas  between  Liverpool  and  Now  York,  on  board  their 
ship  Liverpool,  to  be  carried  from  the  citv  of  Liverpool 
to  New  York,  for  a  reasonable  compensation;  which  duty^ 
it  was  alleged,  they  neglected  to  perform;  so  that  the 
trunk  and  contents  were  wholly  lost  to  Strachwitz,  the 
owner.  The  plaintiff  was  the  assignee  of  the  demand^ 
under  a  transfer  executed  by  Strachwitz.  The  answer 
admitted  that  the  defendants  were  the  owners  of  the  ves- 
sel, but  traversed  the  other  allegations  by  a  statement  of 
want  of  knowledge  sufficient  to  form  a  belief.  The  case 
was  first  tried  in  November,  1855,  when  the  plaintiff  was 
non-suited.     The  last  trial  was  in  August,  1857. 

The  conclusions  of  fact  of  the  referee  affirmed  that^  the 
defendants  were  the  owners  of  the  ship  Liverpool,  and 
were  engaged  as  carriers  in  the  business  of  transporting 
« emigrants  from  Liverpool  to  New  York;  that  Strachwitz 
was  an  emigrant  passenger  on  the  ship  from  Liverpool  to 
New  York,  leaving  the  former  port  about  the  first  of 
August,  and  arriving  at  New  York  the  15th  of  September^ 
1852;  that  he  purchased  a  ticket  of  one  Eickerts,  an  agent 
of  the  defendants  at  Hamburgh,  for  the  transportation  of 
himself  and  his  baggage  from  Hamburgh  to  New  York,  via 
Hull  and  Liverpool,  for  thirty-six  dollars;  that  his  baggage 
consisted  of  a  black  leather  tinink  and  its  contents,  and 
some  other  articles;  that  at  the  time  of  purchasing  said 
ticket  said  Rickets  saw  said  trunk  and  inquired  of  Strach- 
witz whether  it  contained  valuables,  and  was  informed  that 
it  did;  that  Strachwitz.  with  a  number  of  other  emigrants, 
went,  under  the  charge  of  a  servant  of  Rickerts,  on  k 
steamer  from  Hamburgh  to  Hull  and  on  the  railroad  from 
Hull  to  Liverpool,  using  said  ticket  as  evidence  of  his 
right  to  passage;  that,  at  Liverpool,  the  ticket  was  ex*» 
changed  by  direction  of  the  servant  of  Rickerts,  without 
additional  pajrment,  for  another,  which  was  received  by 
the  officers  of  the  Liverpool  in  full  payment  of  the  trans- 
portation of  Strachwitz  and  his  baggage  from  Liverpool 
to  New  York;  that  on  Strachwitz's  coming  on  board,  th^ 


596  Merrill  v.  Grinnell.  [Ct.  of  Ap. 


Statement  of  case. 


officers  of  the  ship  took  possession  of  the  trunk  and  its 
contents,  lashing  said  trunk  to  the  center  of  the  steerage, 
where  at  times  said  Strachwitz  had  access  to  it  and  at  other 
times  had  not;  that  said  trunk  and  its  contents  were,  with- 
out his  fault,  stolen  on  the  voyage  and  lost  to  him;  that 
duriug  the  voyage  and  on  arrival  at  New  York,  Strachwitz 
demanded  the  trunk  of  the  mate  and  other  officers  of  the 
ship,  but  they  neglected  and  omitted  to  deliver  it,  and  he 
has  never  received  it.  The  referee  set  out  a  list  of  the 
contents  of  the  trunk,  with  a  valuation  of  the  several 
items.  Among  them  were  $800  in  money,  in  gold,  six 
dozen  of  shirts,  and  other  clothing  in  large  quantities,  two 
swords  valued  together  at  $68,  and  some  other  articles, 
making,  in  all,  the  value  of  $1,991.27.  The  referee  further 
found  that  said  Strachwitz,  just  before  his  departure  from 
Hamburgh,  was  an  officer  in  the  Prussian  miliUiry  service; 
that  the  articles  of  wearing  apparel  mentioned  in  the  list 
were  in  quality  and  number  such  as  were  accustomed  to  be 
possessed  and  owned  by  persons  in  his  condition  in  life  by 
the  custom  of  the  country  where  he  resided,  and  that  the 
other  articles  were  suitable  for  a  person  in  his  station  in 
life;  that  said  Strachwitz  left  Liverpool  with  the  intention 
of  proceeding  to  San  Francisco,  California,  and  that  he 
placed  said  gold  coin  in  said  trunk  to  defray  the  expenses 
of  the  Journey. 

The  referee  found  that  Strachwitz  had  assigned  his 
demand  against  the  defendants  to  the  plaintiff  for  a  valu- 
able consideration;  and,  as  a  conclusion  of  law,  determiiied 
that  the  plaintiff  was  entitled  to  recover  the  value  of  the 
trunk  and  property,  with  interest  from  the  time  of  the 
arrival  of  the  vessel  in  New  York,  the  amount  being 
$2,346.91. 

The  findings  were  duly  excepted  to  by  the  defendants' 
counsel. 

It  appears  by  the  case  that  certain  exceptions  were  taken 
in  the  course  ot  the  trial,  and  that  the  defendants  also  ex- 
cepted to  the  refusal  of  the  referee  to  non-suit  the  plaintiff. 
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It  further  appears  by  the  opiDJon  of  the  supreme  court 
that  the  new  trial  was  granted  on  the  sole  ground  that  a 
passenger  was  not  entitled  to  recover  for  money  carried  in 
a  trunk  which  was  stolen.  The  order,  however,  declared 
that  the  reversal  was  on  account  of  error  of  fact  as  well  as 
of  law. 

The  plaintiff  appealed  from  the  order  of  the  general 
term,  giving  the  usual  stipulation  required  in  such  case& 

J.  H.  Reynolds^  and  John  C.  Strong^  for  the  appellant. 

J.  Larocquey  for  the  respondent. 

Denio,  Ch.  J.  The  case  is  presented  by  the  record  in  a 
form  which  requires  us  to  review  the  conclusions  of  fact  as 
well  as  the  determination  of  matters  of  law.  The  ques* 
tions  are  therefore  substantially  the  same  as  those  which 
would  arise  upon  a  motion  to  set  aside  a  verdict  or  report, 
as  being  against  the  weight  of  evidence  and  against  law. 

The  defendants'  counsel  insists,  in  the  outset,  that  the 
whole  cause  of  the  plaintiff  is  false  and  fabricated;  that 
be  was  not  a  passenger  on  the  defendants'  vessel  upon  the 
voyage  mentioned,  and  did  not  lose  any  property  in  the 
manner  claimed.  The  evidence  certainly  presents  some 
circumstances  of  a  remarkable,  and,  at  the  first  view,  of  a 
suspicious  character.  S^rachwitz  himself  is  the  only  wit- 
ness who  gives  any  evidence  of  his  possession  of  the  pro- 
perty in  question,  of  his  departure  from  Gennany,  or  as  to 
his  presence  on  the  vessel  during  any  part  of  the  voyage 
described  by  him;  and  he  was  not  able  to  produce  any 
document  or  paper,  of  any  kind,  showing  his  connection 
with  the  vessel  or  any  of  its  officers,  or  the  other  passen- 
gers. In  addition  to  this,  the  defendants  produced  what 
they  claimed  to  be  a  correct  list  of  the  passengers  in  the 
vessel  J  upon  that  voyage;  which  was  to  a  certain  extent 
verified  by  the  master,  as  a  witness,  on  the  trial,  and  which, 
although  it  embraced  more  than  five  hundred  names,  did 
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not  contain  that  of  Strachwitz,  nor  any  one  resembling  it^ 
or  which  might  be  mistaken  for  it  Moreover,  the  master, 
who  was  examined  on  behalf  of  the  defendants,  denied 
having  seen  Strachwitz  during  the  voyage,  or  at  its  termi- 
nation, or  at  any  time  until  shortly  before  the  trial.  With 
all  these  disadvantages,  he  was  able  to  convince  the  intel- 
ligent referee,  before  whom  the  issue  was  tried,  of  the 
integrity  of  his  statements,  and  of  the  general  truth  of  his 
narrative,  His  account  was  substantially  as  follows:  He 
said  he  was  a  native  of  Namslau,  in  Prussia;  ^at  after 
receiving  a  good  education  he  commenced  life  as  a  common 
soldier,  in  the  Prussian  service,  though  he  was  the  son  of 
noble  parents,  his  father  being  a  baron  and  a  person  of  con- 
siderable property;  that  he  was  raised  to  the  rank  of  lieu- 
tenant, and,  at  the  commencement  of  the  year  1852,  was 
stationed  at  Spandau  with  a  part  of  his  regiment;  and 
that  he  there  engaged  in  a  duel  with  his  captain,  who  was 
wounded,  which  circumstance  compelled  him  to  leave  the 
country;  for  which  purpose,  with  the  assistance  of  some 
friends,  he  proceeded  to  Hamburgh  by  the  way  of  Lans- 
dorff  and  Berlin,  with  the  purpose  of  embarking  for  San 
Francisco.  The  money  and  clothing  which  he  claims  to 
have  lost,  were  furnished  by  his  relatives  or  on  their  credit. 
That  there  was  no  vessel  going  from  Hamburgh  to  Oli- 
fornia,  and  he  was  advised  to  sail  for  New  York,  which  he 
concluded  to  do;  that  he  was  taken  by  a  waiter  in  the 
hotel  where  he  lodged  to  the  office  of  one  Eickerts,  who 
represented  himself  as  authorized  to  sell  tickets  for  pass- 
age from  Hamburgh  to  New  York;  that  he  purchased  a 
ticket  for  New  York,  for  which  he  paid  |36;  that  Eickerts 
changed  his  money^  which  was  in  Prussian  currency,  into 
American  coin,  and  furnished  him  with  a  bag  in  which  to 
put  it;  that  RicKerts  saw  the  witness's  trunk,  and  that  the 
conversation  respecting  it  took  place  as  mentioned  in  the 
findings.  There  were  other  Germans  who  were  also  going  to 
New  York,  and  Eickerts  sent  a  servant  with  them  and  the 
witness,  and  they  proceeded  in  a  steamer  to  Hull,  and 
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thence  by  rail  to  Liverpool — his  tiokett  purchased  of  Rick- 
erts,  serving  him  instead  of  payment  of  the  fare.  At 
Liverpool,  this  ticket  vras,  by  direction  of  the  servant, 
exchanged  for  one  for  the  ship  Liverpool,  which  was  done 
at  an  office  on  shore;  that  he  then  embarked  on  the  ship; 
and  that  before  sailing  the  passengers  were  assembled  on 
the  deck  and  required  to  show  their  tickets,  after  which 
they  passed  into  a  space  formed  by  stretching  a  rope 
across,  and  from  thence  passed  into  the  steerage.  The  wit- 
ness said  he  showed  the  ticket  he  had  received  at  Liver- 
pool, passed  into  the  open  space,  and  was  not  required 
otherwise  to  pay  for  his  passage;  that  the  ticket  was  given 
up  to  the  officer  of  the  ship;  that  during  the  voyage  an 
Irish  passenger  had  his  coat  stolen,  and  search  for  it  was 
made,  and  the  witness,  among  others,  was  obliged  to  open 
his  trunk,  and  it  was  examined  in  the  presence  of  the  doc- 
tor, the  second  mate,  and  the  ship's  boy,  and,  he  said,  they 
seemed  to  be  surprised  at  its  contents.  The  following 
morning,  early,  the  witness  missed  the  trunk.  It  was  pre- 
sent, and  he  had  been  sitting  on  it,  till  he  retired.  He 
complained  to  the  first  mate,  and  demanded  his  trunk  #f 
him,  and  some  search  was  made  among  the  sails,  and  in  the 
boxes  of  the  sailors  and  steerage  passengers,  but  no  vestige 
of  the  trunk  or  its  contents  was  found,  except  a  leathern 
segar  box  which  had  been  in  the  trunk;  and  nothing  had 
been  heard  of  it  since. 

On  the  arrival  of  the  vessel  in  New  York,  he  said  he 
endeavored  to  conoonunicate  with  one  of  the  small  boats 
which  surrounded  the  vessel,  but  they  were  not  permitted 
to  come  near  enough.  A  steamboat  came  alongside,  and 
the  doctor  and  passengers  went  ashore.  The  captain  at 
the  same  time  went  ashore  in  a  small  boat  The  witness 
was  requested  to  leave  the  vessel,  but  he  declined  to  go 
unless  they  would  give  him  his  trunk,  but  he  was  finally 
forced  on  board  the  steamboat,  and  taken  ashore.  He 
applied,  in  the  first  instance,  to  Mr.  Schmidt,  the  Prussian 
consul,  who  advised  him  to  go  to  a  lawyer,  which  he  did, 
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taking  along  a  person  who  could  speak  English  and  Ger- 
man, but  the  lawyer  required  him  to  advance  ten  dollars, 
which,  having  lost  everything,  he  was  unable  to  do.  Finally 
the  German  society  gave  him  a  railroad  ticket  to  Buffalo, 
whither  he  went  in  three  days  after  his  arrival,  and  he  has 
not  been  in  the  city  since.  Since  then  he  has  had  employ- 
ment for  some  time  as  a  private  tutor  in  the  family  of  a 
farmer,  and  after  a  time  he  was  introduced  to  the  plaintiff's 
attorney,  and  wrote  or  studied  in  his  office  as  a  clerk.  It 
was  thought  advisable,  he  said,  that  he  should  transfer  his 
claim  to  some  other  person,  on  account  of  his  having  to  be 
a  witness,  and  the  plaintiff , was  suggested'  as  a  proper  per- 
son. He  is  a  relative  of  the  wife  of  the  plaintiff's  attor- 
ney. He  sold  it  to  the  plaintiff  for  1 1,500,  and  received 
his  note,  which  is  still  upaid. 

The  foregoing  is  only  an  outline  of  the  testimony  of 
Strachwitz,  who  was  examined  and  cross-examined  at  very 
great  length,  upon  many  facts  and  circumstances  of  his 
peraonal  history  not  material,  except  as  to  his  credibility. 
His  testimony  appears  to  me  to  contain  a  natural  and  not 
improbable  narrative  of  the  events  as  to  which  he  was 
examined.  It  was  either  true  in  substance  or  ingeniously 
contrived. 

But  he  was  confronted  with  the  alleged  list  of  passen- 
gers, and  the  absence  of  his  name  among  those  recorded 
there  is  a  circumstance  of  great  weight  against  him,  if  the 
paper  is  truly  a  list  of  the  passengers,  as  it  was  claimed  to 
be.  But  I  think  it  is  not.  The  document  is  headed: 
"Report  and  manifest  of  the  cargo  laden  on  board  the 
Liverpool,  whereof  William  P.  Gardner  is  master,"  Ac 
It  contains  five  hundred  and  one  names,  and  opposite  many 
of  the  names  is  the  words  one  box,  two  boxes,  &c.,  specify- 
ing the  number,  and  amounting,  in  one  instance,  to  as  many 
as  seventeen  boxes.  Where  no  entiy  of  boxes  is  placed 
opposite  a  name,  there  is  a  mark  (")  such  as  in  inventories 
and  bills  of  parcels  generally  indicates  that  the  number  is 
the  same  as  the  lojst  preceding  entry.    But  such  does  not 
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seem  to  be  the  precise  meaning  of  this  list     The  mark 
usually  denoting  iteration  means  here  that  the  persons, 
opposite  whose  name  it  is  placed,  have  a  certain  connection 
with  the  boxes,  last  entered,  as  belonging  to  the  same  . 
family  or  party.    Thus,  taking  one  case  for  an  example, 

the  entry  is: 

« 
Edward  McCormiok,  two  boxes. 
Eliza  "  " 

Sarah  *•  ** 

Margaret  **  " 

The  family  name  of  all  the  parties  thus  set  down  as  the 
owners  of  one  or  more  boxes,  are  not  always  the  same, 
but  the  instances  of  tbat  are  sufficiently  frequent  to  show 
the  general  intention  of  the  entries.  There  are  two 
instances  where  the  marks  of  iteration  are  omitted,  but  it 
is  easy  to  see  that  this  was  a  mere  error  of  transcribing  or 
printing,  the  identity  of  name  showing  that  they  formed 
the  same  family  group  as  in  the  other  cases.  The  purpose 
of  the  paper  was  not,  therefore,  I  believe,  to  have  a  list 
of  all  the  passengers*  names,  but  an  account  of  the  parcels 
imported,  and  the  names  of  the  emigrants  claiming  those 
parcels.  This  is  apparent  from  the  heading  of  the  docu- 
ment which  I  have  already  referred  to,  which  entitles  it 
"a  report  and  manifest  of  the  cargo^'*  Ac,  without  any 
reference  to  the  names  of  the  pjissengers.  The  master's 
oath,  which  is  required  to  be  delivered  at  the  same  time 
with  the  manifest,  and  .which  was  given  in  evidence  upon 
the  trial  of  this  case,  omits  any  mention  of  passengers, 
and  in  no  manner  affirms  anything  on  that  subject.  But 
if  the  provisions  of  law  were  observed  as  to  this  ship,  in 
regard  to  the  importation  of  emigrants,  there  was  a  dis- 
tinct manifest  of  passengers  altogether  different  from  the 
vague  paper  which  was  given  in  evidence.  For  an"act  of 
congress,  approved  March  2,  1809,  (3  Stat,  at  Large,  488,) 
contains  an  explicit  direction  which,  on  account  of  its 
important  bearing  upon  this  branch  of  the  case,  I  transcribe: 
''  \  4.  And  be  it  further  enacted  that  the  captain  or  master 
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of  any  ship  or  yessel  arriving  in  the  United  States,  or  any 
of  the  territories  thereof,  from  any  foreign  place  whatever, 
at  the  same  time  that  he  delivers  a  manifest  of  the  cargo, 
and  if  there  be  no  caigo,  then  at  the  time  of  making  report 
or  entry  of  the  ship  or  vessel,  pm^uant  to  the  existing 
laws  of  the  United  States,  shall  also  deliver  and  report  to 
the  collector  of  the  district  in  which  such  ship  or  vessel 
shall  arrive,  a  list  or  manifest  of  all  the  passengers  taken  on 
board  of  the  said  ship  or  vessel  at  any  foreign  port  or 
place;  in  which  list  or  manifest  it  shall  be  the  duty  of  the 
said  master  to  designate  pai*ticularly  the  age,  sex  and  occu- 
pation of  the  said  passengers  respectively,  the  country  to 
which  they  severally  belong,  and  that  of  which  it  is  their 
intention  to  become  inhabitants;  and  shall  further  set  forth 
whether  any  and  what  number  have  died  on  the  voyage, 
which  report  and  manifest  shall  be  sworn  to  by  the  said 
master  in  the  same  manner  as  is  directed  by  the  existing 
laws  of  the  United  States  in  relation  to  the  manifest  of  the 
cargo;  and  that  the  refusal  or  neglect  of  the  master  afore- 
said to  comply  with  the  provisions  of  this  section  shall ' 
incur  the  same  penalties,  disability  and  forfeitures  as  are  at 
present  provided  for  a  refusal  or  neglect  to  report  and 
deliver  a  manifest  of  the  cargo  aforesaid."  It  seems  to 
me  highly  improbable  that  the  duty  prescribed  by  this 
provision  was  omitted  in  the  present  case  where  so  lai*ge  a 
number  of  foreigners  were  brought  into  the  country.  The 
government,  it  is  known,  assumes  to  obtain  statistics  of  the 
emigrations  of  persons  by  sea  into  the  United  States,  and 
for  that  purpose  provides  statistical  tables  showing  the 
nationality  and  the  place  of  embarking  and  other  particu* 
lars  in  regard  to  the  emigrants  arriving  upon  our  shores* 
None  of  these  things,  it  is  obvious,  are  shown  by  the  imper- 
feet  paper  which  wius  produced  by  the  counsel  for  the  defend* 
ants.  That  paper  had,  however,  an  appropriate  office  quite 
distinct  from  that  of  furnishing  a  manifest  of  passengers,  as 
may  be  seen  by  a  reference  to  other  provisions  of  the  revenue 
laws.    The  ^*  wearing  apparel  and  other  personal  baggage, 
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and  the  tools  and  implements  of  a  mechanical  trade/'  of  per> 
sons  -who  arrire  in  the  United  States  by  sea,  are  declared 
free  and  exempted  from  duty,  but  an  entry  is  to  be  made 
of  them  before  a  permit  for  landing  can  be  granted;  but 
the  collector,  instead  of  requiring  a  formal  entry,  may  send 
an  inspector  or  surveyor  on  board  to  examine  the  passen- 
gers'  baggage  and  make  report  of  it  (Act  of  1799, 1  Stat 
at  Large,  p.  627,  §  46.)  In  practice,  I  believe,  one  of  these 
officers  makes  a  cursory  examination  of  the  trunks  and 
boxes  of  the  passengers,  and  allows  them  to  be  taken  on 
shore  without  any  formal  entry.  But  there  is  a  clause  in  • 
the  oath  which  the  master  is  i*equired  to  makt,  on  deliver- 
ing  his  manifest  to  the  collector,  to  this  effect:  **  that  nopaeh 
age  tohataoever  of  any  goods,  wares  or  merchandize  hav« 
been  unladen,  landed,  taken  out,  or  in  any  manner  whatso- 
ever removed  from  on  board,  except  such  as  are  more  particu* 
larly  described  and  declared  in  the  abstract  or  account  ker^ 
with"  Ac.  (Id.  §  30.)  The  oath  of  the  master,  which  was 
given  in  evidence,  contains  this  clause  in  the  precise  lan- 
guage oi  the  act  of  congress.  Where,  therefore,  goods, 
which  would  include  passengers'  baggage,  have  been  taken 
on  shore  upon  the  summary  examination  of  an  inspector, 
without  a  formal  entry,  it  is  necessary  for  the  master  to 
deliver,  with  his  manifest  of  cargo,  this  abstract  or  account 
The  names  of  passengers  having  baggage,  and  a  statement 
of  the  boxes  or  parcels  in  which  it  was  contained,  would 
perhaps  sufficiently  answer  this  requirement.  A  compliance 
with  this  provision  was,  I  am  inclined  to  think,  the  purpose 
of  the  paper  which  is  claimed  to  be  a  manifest  of  passen- 
gers.  It  was  an  account  of  this  part  of  the  cargo,  which 
had  been  delivered  without  other  authority  than  the  sum- 
mary examination  of  an  inspector,  and  which  was  excepted 
out  of  the  otherwise  gerferal  oath  of  the  master,  that  noth- 
ing had  been  removed. 

Now,  when  this  vessel  arrived  in  New  York,  Strachwitz 
had  no  trunk  to  be  removed,  if,  as  he  testifies,  it  had  been 
stolen  on  the  voyage.    If  the  officers  of  the  ship  had 
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acknowledged  the  loss,  they  might  properly  enough  have 
included  his  name  and  inserted  an  entry  of  his  trunk  on 
the  list  as  a  packsige  which  had  been  removed.  But  they 
had  not  done  this;  but,  on  the  contrary,  had  repudiated  his 
claims  and  forced  him  off  the  vessel  without  giving  him 
any  satisfaction  respecting  his  property.  He  was  in  their 
view  simply  a  passenger  who  had  no  trunk  or  box  of  which 
an  account  was  required.  His  name,  upon  their  theory, 
had  no  place  on  the  list  of  passengers  having  baggage,  and 
it  would  naturally  have  been  omitted.  Its  absence,  there- 
fore, affords  no  presumption  that  he  was  not  a  passenger. 
If  the  defendants  had  produced  the  manifest  of  passengers 
authenticated  according  to  the  act  of  congress,  it  would,  as 
a  cotemporary  document  required  by  law  to  be  made,  have 
been  presumptive  evidence  against  the  plaintiff  upon  the 
question  of  Strachwitz  having  been  a  passenger.  It  would 
not,  of  course,  have  been  conclusive,  as  it  would  not  have 
been  in  the  power  of  the  master  to  conclude  him  by  an  ea: 
parte  statement  and  affidavit. 

There  was  no  satisfactory  verification  of  the  statement 
arising  out  of  the  testimony  of  the  master.  Only  a  part 
of  it  was  in  his  handwriting,  and  what  he  did  write  was 
upon  the  information  of  others.  He  does  not  profess  to 
have  seen  or  known  anything  of  the  steerage  passengers. 
Nor  does  he  say  anything,  of  his  personal  knowledge,  re- 
specting the  presence  or  absence  of  Strachwitz.  If  he  was 
able  to  say  positively  that  there  was  no  complaint  that  a 
trunk  had  been  missed  during  that  voyage,  it  would  be 
something.  But  all  he  can  say  is  that  he  does  not  know 
of  the  doctor  and  mate  making  search  for  lost  baggage,  but 
he  declares  that  it  was  very  common  to  have  such  searches. 
He  cannot  recollect  the  name  of  the  doctor  or  second  mate. 

Upon  the  whole  I  do  not  find  anything  in  the  document 
produced,  or  in  the  testimony  of  the  master  which  should 
materially  impair  the  credit  to  be  given  to  the  oath  of 
Strachwitz.  I  have  already  said  it  was  not  confirmed  by 
any  other  witness,  or  by  any  document.    But  for  some  con- 
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8]dei*atioD8  which  I  am  about  to  mention  I  should  say  the 
case  depended  wholly  upon  his  testimony. 

There  are  however  iu  the  testimony  some  coincidences 
which  tend,  I  think,  to  confirm  to  some  extent  the  evidence 
of  Strachwitz.  H^  was  the  first  witness  sworn,  and  his 
direct  examination  brought  out  a  brief  statement  of  his 
ejnbarkation  and  arrival  iu  New  York  and  the  loss  of  his 
trunk,  and  a  description  of  its  contents.  He  was  cross- 
examined  by  the  defendants'  counsel  apparently  for  the 
purpose  of  finding  matter  upon  which  he  could  be  contra- 
dicted. It  was  a  perfectly  legitimate  method  of  testing  his 
credibility.  It  correctly  assumed  that  it  would  be  diificult 
for  him  to  describe  the  incidents  of  a  voyage  if  he  was  not 
on  board  the  vessel,  and  that  one  who  commanded  the  ship 
could  readily  confute  him,  if  his  story  was  a  fabrication 
from  beginning  to  end,  as  it  was  claimed  to  be.  He  was 
cross-examined  upon  this  sensible  system,  and  seems  to 
have  been  required  to  mention  any  noticeable  incidents 
which  occurred  during  the  voyage.  Among  others,  he 
stated  this:  that  he  saw  the  captain's  steward  cruelly  beaten 
by  the  hands  and  heels  of  the  captain.  There  is  no  reason 
to  suppose  that  such  a  circumstance  would  be  an  ordinary 
or  common  event  in  a  packet  ship.  Strachwitz  presumed  to 
swear  to  it,  with  a  knowledge  that  the  master  was  present 
and  was  to  be  examined.  It  was  a  matter  personal  to  him 
and  one  not  likely  to  be  forgotten.  It  was  a  thing  which 
Strachwitz  could  not  have  known  unless  he  was  on  board. 
What  the  master  says  on  his  examination,  after  having 
heard  this  testimony  of  Strachwitz,  is  this:  '*!  believe  I 
had  a  difficulty  with  my  steward.  •  •  Very  likely  I 
ordered  or  inflicted  personal  chastisement  of  this  steward, 
but  I  do  not  recollect  it;  probably  I  did  it  if  he  deserved 
it  I  will  swear  nothing  about  it."  Question — **  Will  you 
swear  that  you  did  not  do  it  by  kicking."  Answer — "I 
will  swear  nothing  about  it."  In  a  subsequent  part  of  his 
examination  the  master  stated  that  he  went  to  Canada  three 
or  four  weeks  after  the  ship  reached  New  York.     He  said 
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he  did  not  know  that  he  was  prosecuted  by  the  steward, 
but  he  said  at  last  ''I  went  perhaps  partly  on  account  of 
such  prosecution."  Now  the  degree  of  severity  with  which 
the  .steward  was  punished,  if  he  was  punished,  or  whether 
he  deserved  to  be  punished,  is  immaterial  to  the  present 
question.  The  point  is  whether  Strachwitz  was  able  to 
state  a  circumstance  of  an  unusual  nature  transpiring  op 
board  the  ship,  which  is  shown  by  the  defendant's  testi* 
mony  to  have  actually  taken  place.  If  he  could  do  so,  he 
must  probably  have  been  present;  and  I  think  he  did. 

Again,  Strachwitz  testified  that  during  the  voyage  a 
sailor  was  obliged  to  run  round  the  deck  in  a  circuit.  At 
the  four  corners  were  placed  officers  of  the  ship  with 
pointed  sticks,  and  stabbed  him  as  he  passed,  three  or 
four  black  fellows  with  ropes,  and  knots  in  them,  follow- 
ing him,  striking  with  the  ropes  until  he  fell  down,  and 
the  captain  struck  him  in  the  mouth  with  his  heels.  When 
interrogated,  the  master  said  he  heard  that  a  man  was  run 
round  the  ship,  stabbed  and  struck,  but  did  not  see  it 
Such  a  thing,  then,  occurred  during  the  voyage.  That  is 
sufficient  to  identify  the  transaction.  The  compelling  a 
man  to  run  round  the  ship,  and  to  be  beaten  and  stabbed, 
could  not  often  occur,  unless  shipmasters  .are  more  brutal 
than  is  generally  supposed.  It  did  occur,  or  was  said  and 
believed  to  have  occurred  on  this  voyage  according  to  the 
testimony  of  the  master.  Strachwitz  says  he  saw  it,  which 
he  could  not  have  done  unless  he  were  present  It  is  not 
to  be  supposed  that  he  invented  such  a  story  in  pure  wan* 
tonness  and  that  it  turned  out  to  be  true.  Whether  the 
captain  saw  it  the  took  part  in  it,  as  Strachwitz  says,  or 
not,  is  not  important.  That  is  a  question  of  veracity 
between  the  two  witnesses,  not  material  to  the  main  issue; 
but  the  substantial  identity  of  the  transaction  which,  by  the 
master's  admission,  was  said  to  have  taken  place,  and  which 
Sti*achwitz  says  he  saw,  proves,  or  very  strongly  tends  to 
prove,  that  Strachwitz  was  a  passenger  on  that  voyage. 
There  are  two  other  occurrences  about  equally  pertinent, 
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and  several  where  the  facts  might  have  occurred  on  any 
voyage,  and  which,  therefore,  Strachwitz  might  have 
invented.  The  two  instances  which  I  have  mentioned 
present  some  of  those  undesigned  and  unpremeditated 
coincidences  which  show  the  truth  of  a  narrative  more 
satisfactorily  than  a  considerable  amount  of  positive  evi- 
dence. If  Strachwitz  was  not  a  passenger,  his  statement 
of  these  transactions,  which  are  shown  to  have  taken 
place,  must  have  been  a  pure  invention.  That  they 
turned  out  to  be  true,  if  not  literally,  in  such  a  sense,  at 
least,  as  to  substantially  correspond,  shows  that  Strachwitz'i 
story  was  nota  fiction,  but  was  true  so  far  as  he  asserted  that 
he  came  to  this  country  on  that  ship  and  on  that  voyage. 

There  is  one  other  circumstance  to  be  adverted  to  before 
closing  this  part  of  the  case.  These  persons,  Strachwitz 
and  the  Piaster,  saw  but  little  of  each  other  on  board  the 
ship,  if  the  former  was  actually  there.  The  ina]()ility  of 
tile  master  to  recognize  Strachwitz  proves  nothing,  as  he 
may  never  have  noticed  him  on  board.  But  the  master 
held  a  position  which  would  render  it  probable  that  his 
person  would  be  known  and  remembered  for  some  time  by 
every  passenger.  It  is  conceded  that  these  persons  had 
not  seen  each  other  from  the  time  of  the  arrival  of  the  ves- 
sel in  New  York,  until  about  the  close  of  the  first  trial, 
almost  three  years  afterwards.  Mr.  Babcock,  a  witness  for 
the  defendants,  who  was  their  counsel  on  the  first  trial, 
swears  that  immediately  upon  his  coming  into  the  room 
.  Strachwitz  exclaimed  that  is  captain  Gardner  of  the  ship 
Liverpool.  There  is  no  evidence  that  he  had  been  other- 
wise informed  of  his  identity  with  the  master. 

Some  discrepancies  were  shown  upon  immaterial  matters 
between  the  statements  of  Strachwitz  made  on  the  first  and 
the  second  trial,  but  they  were  not  of  a  nature  in  ray  opinion 
to  shake  his  credit 

In  determining  disputed  questions  of  fact,  left  doubtful 
upon  the  actual  evidence,  it  is  sometimes  useful  to  inquire 
upon  which  party  the  onus  rests  to  clear  up  the  difficulty 
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and  dispel  the  doubt;  and  tjhe  general  rule  is  that  it  is  upon 
the  pai'ty  who  possesses  to  the  greatest  extent  the  means 
of  doing  so.  If  I  am  right  in  supposing  that  there  exists 
in  the  collector's  office  an  authenticated  list  of  passengers, 
sworn  to  by  the  master  according  to  law,  the  defendants, 
whose  officers  prepared  and  delivered  it  at  the  custom 
house  are  the  parties  who  should  have  procured  and  pro- 
duced it.  They  had  sufficient  notice  that  the  plaintiff  would 
give  prima  fade  evidence  that  Strachwitz  was  a  passenger, 
for  he  had  sworn  to  it  on  the  first  trial.  They  proposed 
to  attack  that  evidence  and  to  convict  the  witness  of  per- 
jury and  fraud.  They  were  bound,  I  think,  to  obtain  and 
give  in  evidence  the  manifest  of  passengers.  It  was  scarcely 
fair  to  leave  that  behind  and  rely  upon  the  other  paper 
which  does  not  profess  to  have  been  made  up  for  that  pur- 
pose. Then  they  called  as  a  witness  an  officer  of  the  ship, 
who,  though  first  in  rank,  had  the  least  to  do  with  the 
steerage  passengers,  and  who  was  not  at  all  likely  to  have 
known  Strachwitz  if  he  really  came  over  in  the  steerage; 
and  they  called  no  one  who  was  at  all  conversant  with  that 
class  of  the  passengers.  The  plaintiflf*,  it  is  true,  could  have 
sent  a  commission  to  Germany  and  might  possibly  have 
shown  the  circumstances  of  his  departure  froni  that  country, 
and  thus  have  corroborated  him.  So  it  is  probable  that 
sufficient  exertion  would  have  enabled  the  plaintiff  to  find 
some  of  the  German  passengers,  twelve  or  thirteen  in  num- 
ber, who  came  over  at  the  same  time  and  might  have  remem- 
bered Strachwitz.  It  does  appear  from  Strachwitz'a  testi- 
mony that  he  had  made  ineffectual  enquiries  for  one  of  those. 
If  he  was  honest  and  was  really  a  passenger,  as  he  says,  he 
could  not  know  and  would  not  be  likely  to  suspect  that  his 
statement  that  he  was  on  board  would  be  questioned.  The 
first  trial  had  not  gone  far  enough  to  disclose  that,  as  the 
plaintiff  was  nonsuited  on  his  own  evidence. 

I  conclude  that  there  was  other  evidence  readily  obtain- 
able by  the  defendants,  if  they  are  right  in  the  controversy, 
wtiich  they  have  neglected  to  produce. 
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Upon  a  careful  examination  of  the  testimony,  I  am  of 
opinion  that  the  referee  came  to  a  correct  conalusiou  upon 
the  main  questions  of  fact.  That  Strachwitz  sailed  in  th« 
ahip  Liverpool  on  the  voyage  mentioned  I  do  not  at  all 
doubt  That  his  trunk  contained  all  the  valuable  things 
ivhich  he  mentioned,  wo  have  only  his  testimony,  given,  Z 
admit,  under  circumstances  which  ci*ente  a  suspicion  of 
interest  on  his  pait.  But  the  referee  has  believed  him,  and 
I  see  no  ground  for  reversing  that  determination*  He  had 
some  advantages  which  we  dp  not  possess.  The  cases  are 
rare  in  which  it  would  be  proper  to  set  aside  the  determi*^ 
nation  of  the  primary  tribunal  upon  a  question  of  fact 
depending  upoo  the  credibility  of  a  witness  not  impeached 
or  successfully  contradicted. 

Whatever  doubt  may  formerly  have  been  entertained,  ft 
has  been  settled,  for  a  considerable  time,  that  the  baggage 
of  a  passenger,  entrusted  to  one  whose  business  it  is  to 
transport  persons  and  their  baggi^e,  and  with  whom  th4 
owner  has  embarked,  is  under  the  same  protection  as  the 
goods  which  are  «ntnistcd  to  a  common  carrier  of  goods. 
{Pw>M  V.  Meyers^  16  Wend,  591.)  That  case  having  beett 
determined  by  the  court  for  the  correction  of  errors,  no 
further  authority  is  needed  than  the  opinions  of  the  mem* 
bers  of  the  court  and  the  prior  cases  on  which  they  rely. 
The  only  question  upon  which  any  uncertainty  remains  is, 
whether  a  proper  sum  of  money,  for  traveling  expenseilt 
Oootained  in  the  trunk  of  the  passenger,  is  to  be  considered 
as  a  part  of  his  pensoual  baggage;  and  this  is  less  clear 
than  the  former  proposition  upon  the  cases  m  this  stat^ 
Assuming  it  not  to  have  been  adjudged,  but  to  depend  upon 
the  reason  of  the  thing  and  upon  legal  analogies,  I  am  of 
opinion  that  it  should  be  regarded  as  a  part  of  the  baggage 
The  reason  why  property  of  any  kind  is  included  in  th^ 
contract  of  carriers  of  peroons,  is  that  it  is  the  univer- 
sal, or  very  usual,  concomitant  of  a  journey,  whether  by 
land  or  water,  for  the  traveller  to  take  traveling  conveni- 
ences along  with  him«    In  the  infancy  of  society,  and  no^ 
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among  barbarous  people,  persons  may  perform  journeys 
without  a  change  of  raiment,  and  may  rely  upon  charity  or 
rapine  for  the  means  of  subsistence.  But  this  is  all  different 
now  with  us;  and  men  who  engage  in  the  business  of  trans- 
porting persons  from  one  part  of  the  country,  or  of  the 
world,  to  another,  must  make  provisions  for  carrying  also 
whatever  may  be  reasonably  necessary  to  the  traveller, 
under  ordinary  circumstances,  for  the  prosecution  of  the 
journey,  or  they  will  be  wholly  without  employment. 
Nothing,  of  course,  can  be  n)ore  essential  to  this  end  than 
an  adequate  supply  of  money  for  traveling  expenses;  and 
the  amount  must  necessarily  be  measured,  not  alone  by  the 
requirements  of  the  transit  over  a  particular  part  of  the 
entii'e  route,  to  which  the  line  of  one  class  of  carriers 
extends,  but  must  embrace  the  whole  of  the  contemplated 
journey,  and  include  such  an  allowance,  for  accidents  or 
sickness,  and  for  sojouruings  on  the  way,  as  a  reasonably 
prudent  man  would  consider  it  necessary  to  make.  Whether 
the  amount  claimed  in  the  case  of  a  loss  would  be  reason- 
able or  excessive  in  a  particular  instance,  would  depend 
upon  the  character  of  the  journey  and  the  special  circum- 
stances of  the  case.  It  is  very  clear  that  it  would  not 
include  funds  carried  for  the  purpose  of  transportation  or 
remittance,  or  for  investment  in  another  locality.  It  should 
be  limited  to  money  taken  for  traveling  expenses  properly 
80  called.  When  thus  limited,  the  principle  does  not 
involve  any  departure  from  the  rule  that  the  liabilities  of 
the  carrier  are  imposed  in  respect  to  the  compensation 
paid,  but  is  in  strict  accordance  with  that  principle. 

The  rule,  as  I  have  stated  it,  though  not  affirmed  by 
express  adjudications  in  this  state,  is  not  controverted  by 
any  adjudged  case  in  the  superior  courts,  but  is  more  con- 
sonant with  the  general  indications  of  judicial  opinion 
than  the  one  which  would  exclude  money  from  the  cate- 
gory of  traveling  conveniences.  In  Hawkins  v.  Hoffman 
(6  Hill,  586),  Judge  Bronson  expressed  a  doubt  whether  a 
reasonable  sum  for  traveling  expenses,  carried  in  a  passea* 
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ger's  trunk,  could  be  included  in  his  baggage.  The  case 
did  not  involve  any  such  question,  and  the  remark  was 
quite  incidental  and  wholly  obiter.  The  journey  which 
was  under  consideration  was  a  short  inland  one,  and  the 
judge's  idea  was  that  money  for  expenses  was,  in  such  case, 
usually  carried  on  the  person  of  the  traveler.  I  think  the 
i-emark  scarcely  accords  with  common  experience  in  the 
case  of  long  journeys,  and  it  certainly  does  not,  where  the 
voyage  is  by  sea  and  extends  from  one  hemisphere  to 
another,  as  was  the  fact  in  the  present  instance.  In  The 
Ch*ange  County  Bank  v.  Brown  (9  Wend.  85),  Nblson,  J., 
in  the  same  incidental  way,  had  intimated  that  a  reasonable 
sum  for  traveling  expenses  could,  in  such  cases,  be  recov- 
ered for.  In  Weed  v.  The  Saratoga  <&  Schenectady  Rail- 
road  Company  (19  Wend.  534),  a  sum  of  $285,  contained 
in  a  traveler's  trunk,  was  recovered  for,  under  a  charge  in 
which  the  reasonableness  of  the  amount  was  submitted  to 
the  jury;  and  Judge  Cowen  prepared  and  delivered  an 
opinion  for  denying  a  motion  for  a  new  trial,  expressly 
approving  of  the  manner  in  which  the  question  respecting 
the  money  had  been  left  to  the  jury.  The  other  judges 
did  not  express  any  opinion  upon  that  point;  but  a  new 
trial  was  granted  for  another  cause,  namely,  that  the  money 
did  not  belong  to  the  passenger,  but  to  another  person  for 
whom  he  was  the  bailee.  In  Taylor  v.  Monnot^  in  the 
superior  court  of  New  York  (4  Duer,  116),  the  question 
under  consideration  arose  collaterally.  The  action  was 
brought  against  the  keeper  of  a  hotel,  by  a  lodger  whose 
portmanteau  had  been  broken  open  and  $353.54  in  money 
contained  therein  stolen.  The  law  was  assumed  to  be  that 
a  traveler,  whose  trunk  had  been  lost,  could  be  a  witness, 
from  necessity,  in  his  own  action  against  the  party  liable 
to  respond,  as  to  the  contents  of  the  trunk,  on  the  ground 
that  no  other  person  would  be  likely  to  know  the  same; 
but  only  in  respect  to  personal  baggage;  and  hence  the 
question  arose  whether  the  money  in  question  came  under 
that  denomination,  the  OAvner,  who  was  the  witness,  being 
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upon  a  journey  from  Europe.  It  was  held  by  the  court, 
juppn  a  full  examination  of  the  precise  question  we  are  now 
considering,  that  it  did.  In  Massachusetts  the  question  is 
-definitely  settled  by  the  case  of  Jordan  v.  The  Fall  River 
JRailroad  Company  (5  Cush.  69).  The  sum  of  $325,  placed 
jn  the  trunk  of  a  traveler,  which  was  lost  upon  a  very  short 
journey,  was  recovered.  The  judgment  was  sustained  by 
the  court.  Similar  decisions  have  been  made  in  Ohio, 
Tennessee,  Illinois  and  Indiana,  and  in  the  court  of  com- 
mon pleas  of  the  city  of  New  York.  (9  Humphrey,  61; 
Hid.  419;  10  Ohio,  145;  Davisy.  Michigan  Central  Rail- 
road Co,,  22  111.  278;  Doyle  v.  Eeyaer,  6  Ind.  242;  Duffy 
y.  Thompson,  4  E.  D.  Smith,  178.) 

I  am  of  opinion  that  the  report  of  the  referee  in  this 
case  was  not  impeachable  for  including  the  $800  in  coin 
contained  in  Strachwitz's  trunk.  He  necessarily  passed 
upon  the  reasonableness  of  the  amount,  and  I  see  no  ground 
for  questioning  his  judgment. 

What  remains  to  be  said  relates  to  certain  specific  excep- 
tions taken  on  the  trial. 

8trachwitz,  when  called  as  a  witness,  was  objected  to, 
and  the  only  ground  specified,  in  the  first  instance,  was  thai 
no  sufficient  notice  of  his  examination  had  been  given.  As 
section  399  of  the  code  stood  when  the  trial  took  place,  no 
notice  was  necessary  unless  the  person  proposed  to  be 
examined  was  either  a  pai-ty  to  the  action  or  a  person  for 
whose  immediate  benefit  the  action  was  brought.  The 
proposed  witness  was  not  a  party,  and  there  was  then  no 
ground  for  saying  that  the  action  was  brought  ibr  his 
benefit.  But,  immediately  afterwards,  the  defendants' 
pounsel  proposed  to  examine  him  preliminarily  "  as  to  his 
interest  as  a  witness.*'  The  objection  of  interest,  on  the 
question  of  competency,  having  been  abolished,  there  was 
no  propriety  in  such  a  preliminary  examination.  It  waa 
not  proposed  to  show  that  the  action  was  for  his  immediate 
benefit.  The  language  in  which  the  offer  was  n^ade  would 
not  suggest  such  an  idea. 
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The  defendants'  counsel  excepted  to  the  ruling  of  the 
referee,  by  which  Strachwitz  was  allowed  to  testify  as  to 
the  value  of  the  trunk  from  knowledge  acquired  since  he 
came  to  this  country;  and  to  proof,  by  him,  of  the  fact 
that  he  had  made  enquiries  here  as  to  the  value  of  articles 
of  that  kind.  Opinions  of  witnesses  are  received  upon 
questions  as  to  the  value  of  chattels.  The  witness  had 
been  in  this  country  five  years,  at  the  time  of  the  trial.  I 
think  he  was  competent  to  speak  of  the  value  of  the  trunk 
here,  and  that  there  was  no  error  in  allowing  him  to  stat# 
the  means  of  knowledge  which  he  had  acquired. 

The  quantity  of  linen  clothes  which  Strachwitz  swore 
was  in  his  trunk,  was  much  larger  than  gentlemen  in  this 
country  are  accustomed  tO'  carry  on  »  journey  however 
remote,  or  to  possess.  The  circumstance-  tended!  in  some^ 
degree  to  discredit  his  testimony.  To  obviate  this,  ti&e 
plaintifi*  was  permitted  to  prove  a  custom  prevailing  in 
Germany,  by  which  large  quantities  of  suck  clothing  were 
accustomed  to  be  kept  by  indtvidii&Is.  The  re&son  of  thJs' 
is  said  to  be  that  the  washing  is  done  much  less  frequently 
than  with  us,  and  hence  the  quantity  of  linen  kept  for  use 
must  necessarily  be  increased.  I  think  it  was  competent 
thus  to  account  for  what  seemed  peculiar  in  the  contents 
of  the  trunk. 

The  objection  based  upon  the  alleged  discrepancy  be^ 
tween  the  complaint  and  the  case  as  proved',  was  not 
well  taken.  Whether  the  duty  alleged  to  be  violated  was  to 
carry  the  trunk  as  freight,  under  the  ordinary  contract  with 
a  common  carrier  or  as  the  baggage  of  a  passenger,  the 
obligations  of  the  defendants  were  precisely  the  same.  I 
am  of  opinion  that  under  the  former  rules  of  pleading  the 
evidence  would  have  been  admissible,  as  the  obligation 
would  have  been  correctly  stated-,  and  the  consideration 
alleged  only  in  a  general  way.  But  if  I  am  mistaken  in 
that,  the  fault  was  simply  a  variance  in  stating  the  consid^ 
eration.  The  present  practice  requires  such  variances  to  fte 
disregarded  unless  an  affidavit  is  made  according  to  tEa 
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code.    {CcUlin  v.  Grunterj  1  Kern.  368.)    It  did  not  present 
the  case  of  a  failure  of  proof. 

There  was  sufficient  evidence  of  the  agency  of  Rickerts. 
The  officers  having  charge  of  the  defendants'  vessel  recog- 
nized the  ticket  which  Strachwitz  presented  on  board. 
That,  although  not  the  one  which  was  received  from  Kick- 
erts,  was  a  ticket  which  was  obtained  by  an  exchange  of 
the  other,  effected  through  the  agency  of  Rickerts,  by  tliB 
person  he  employed  to  accompany  the  emigrants  from 
Hamburgh.  There  is  not  the  slightest  evidence  that  he 
was  himself  engaged,  on  his  own  account,  in  any  business 
of  transporting  passengers  to  America.  The  inference 
from  the  testimony  is  that  he  professed  to  be  authorized 
to  contract  for  passages  in  behalf  of  the  several  carriers 
between  Hamburgh  and  New  York.  The  defendants' 
officers  recognized  the  engagement  he  had  made  with 
Strachwitz. 

It  was  objected  on  the  argument  that  the  demand  was 
not  assignable.  There  was  no  such  point  made  on  the 
ti'ial;  but  it  would  not  have  been  tenable  if  made.  The 
assignability  of  such  causes  of  action  has  frequently  beeu 
affirmed  in  this  court.  {McJTee  v.  Judd,  2  Kern.  622; 
Waldron  v.  Willard,  17  N.  Y.  466.) 

There  is  no  ground  for  saying  that  a  fraud  was  committed 
by  Strachwitz  in  concealing  or  misrepresenting  the  con- 
tents of  the  trunk.  He  answered  truly  the  enquiries  of 
Rickerts,  so  far  as  they  called  for  information  on  that,  sub- 
ject. Besides,  if  I  am  right  in  supposing  that  the  property 
and  money  in  the  trunk  fell  within  the  fair  meaning  travel- 
ers' baggage,  it  is  precisely'what  the  defendants  undertook 
to  carry,  and  they  cannot  pretend  that,  they  were  deceived 
into  attempting  to  carry  something  more. 

There  were  some  other  points  made  on  the  motion  for 
a  non-suit  which  do  not  call  for  any  particular  remark.  I 
•think  neither'of  them  were  well  taken. 

My  conclusion  on  the  whole  case  is  that  the  report  of  the . 
referee  was  right,  and  that  the  supreme  court  fell  into  an 
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error  in  ordering  a  new  trial.  The  order  appealed  from 
should,  therefore,  be  l-eversed,  and  the  judgment  entered 
on  the  report  of  the  referee  be  affirmed. 

MuiiUN,  J.  A  new  trial  was  granted  bj  the  court  below 
solely  on  the  ground  that  the  referee  gave  judgment  in 
favor  of  the  plaiutiff  for  the  $800  in  gold,  found  to  have 
been  in  the  trunk  at  the  time  of  its  loss.  Gsover,  J.,  puts 
himself  exclusively  on  this  ground.  And,  although  Mab- 
viN,  J.f  discusses  several  other  questions,  and  expresses 
doubts  whether  the  referee  did  not  err  in  deciding  some 
of  them,  yet  he  finally  concurs  with  Justice  Grover  for 
reversal  upon  the  ground  taken  by  him.  This  being  so,  we 
must  consider  all  the  other  questions  raised  on  the  trial  to 
have  been  decided  in  favor  of  the  appellant,  and  they  are 
not  before  us  for  review  on  this  appeal. 

A  contract  by  a  common  carrier  of  passengers,  to  carry 
a  passenger  fi'om  one  place  over  his  line  or  route  to  another, 
obliges  the  carrier  not  only  to  carry  the  passenger, but  a 
reasonable  amount  of  personal  baggage,  although  nothing 
is  received  or  paid  for  this  carriage  of  the  baggage  in  addi- 
tion to  that  paid  for  the  carriage  of  the  passenger.  (Angell 
on  Carriers,  §  107,  108,  109;  Hawkins  v.  Hoffman j  6  Hill, 
586;  Powel  v.  Myers,  26  Wend.  591;  Orange  Co.  Bank 
V.  Broum,  9  Wend.  85;  Camden,  &  Amboy  li.  R.  Co. 
V.  Burke,  13  id.  611;  HoUisteny.  Mwlen,  19  id.  239;  Cole 
V.  Goodwin,  id.  251.) 

The  liability  of  the  carrier  for  the  baggage  of  a  passen- 
ger is  the  same  as  for  freight.  He  is  liable  as  insurer  for 
bott.  (Parsons'  Mercantile  Law,  226,  227;  2  Kent's  Com. 
602;  HoUister  v.  Nowlea,  19  Wend.  234;  Cole  v.  Goodmn, 
id.  251.) 

A  carrier  may,  by  notice,  limit  his  liability  for  goods 
sent  by  him  to  an  amount  to  be  named  by  him,  unless  the 
contents  of  a  box,  bale,  or  parcel,  if  they  exceed  such 
sum,  be  disclosed  to  him  to  the  end  that  he  may  demand 
such  additional  sum  for  his  risk  as  may  be  agreed  upon. 
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(Augell  on  Carriers^  ^  232  to  236;  Clay  v.  William,  1  H. 
Black,  289.) 

In  the  absence  of  an  express  agreement  or  notice  limiting 
liability,  a  carrier  of  freight  is  liable  for  property  delivered 
to  him  for  carriage  without  regard  to  the  kind  or  value. 
TfiL  2  Kent's.  Com.  603,  it  is  said:  The  common  carrier  is 
anawerable  fpr  the  loss  of  a  box  or  parcel  of  goods  though 
he  be  ignorant  of  the  contents,  or  though  those  contents  be 
ever  so  valuable,  unless  he  made  a. special  acceptance.  But 
tjie  rule  is  subject  to  a  reasonable  qualification;  and^  if  the 
owner  be  guilty  of  any  fraud  or  imposition  in  respect  to 
the  carrier,  as  by  concealing  the  value  or  nature  of  the 
article,  or  deludes  him,  by  his  own  carelessness  in  treating 
the  parcel  aa  a  thing  of  no  value,  he  cannot  hold  him 
liable'  for  the  loss  of  the  goods. 

Had  the  trunk  in  question  been  delivered  to  the  defend- 
ants to  be  carried  as  freight,  they  would,  have  been  most 
clearly  liable  for  its  contents.  There  was  no  notice  limit- 
ing their  liability,  or  requiring  passengers  to  disclose  the 
contents  of  their  trunks.  On  the  evidence  there  is  no 
ground  whatever  for  imputing  to  Strachwit:&  fraud  or  coa- 
ceulment.  The  defendants'  agent,  Kickerts,  inquired  of  S. 
whether  the  trunk  was  valuable,  and  he  was  told  that  it 
was.  This  was  all  S.  was  called  on  to  say,  unless  fui'ther 
inquiries  were  put  to  him,  and  enough  was  said  to  inform 
the  defendants  that  if  parcels  were  to  receive  attention  in 
proportion  to  their  value,  the  trunk  in  question  needed 
such  care,  or  if  the  defendants  were  entitled  to  demand  an 
additional  price  for  the  increased  risk,  that  the  truuk  was 
one  which  justified  such  charge.  But  neither  Bickerts,  nor 
any  officer  of  the  ship  made  any  further  demand  as  to  the 
contents  of  the  trunk  or  their  value,  nor  was  any  further 
sum  for  its  carriage  demanded.  S.  it  seems  to  me  said  and 
did  all  that  could,  be  reasonably  required  of  him  to  protect 
the  defjEindants. . 

The  trunk  is  to  be  treated  as  the  baggage  of  Straohwitz, 
and  not  merely  aa  freights   And  being  baggage  the  defend- 
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ants  become  liable  only  for  such  as  a  traveler  usually  carries 
-with  him  for  bis  persoual  convenience.    This  embraces  such 
articles  as  it  is  usual  for  persons  to  carry  with  them  whether 
from  neoes«aty  or  for  convenience  or  amusement     Tools 
used  by  the  passenger  in  his  trade;  {Davis  v,  Cayygai& 
Susquehanna  R.  It.  Co.,  10  How.  Pr.  330;)  gems;  {Same 
and  Van  Ham  v.  Kevmit,  4  E.  D.  Smith,  463;)  a  watch 
and  such  jewelry  as  is  usually  worn  about  the  person 
( McCormick  v.  Hudson  River  R.  R.  Co.,  4  E.  D.  Smith 
181;)  money  for  traveling  expenses.     {Duff)/ Y.Thompson 
4  E.  D.  Smith,  178;  Orange  Co.  Bank  v.  Broim,  9.  Wend 
85;  Grrant  v.  2fewton,  1  E.  D.  Smith,  96;  Angell  on  Car- 
riers, §  115;  Jordan  v.  Fail  River  R.  R.  Co.,  5  Cush.  69 
Parsons'  Mercantile  Law,  225;  Weed  v.  Saratoga  R.  R.  Co., 
19  Weni  534.) 

The  case  last  cited  is  the  only  one  in  the  supreme  court 
that  can  be  said  to  hold  the  carrier  liable  for  money  con- 
tained in  the  trunk  of  a  passenger.  In  Orange  Co.  Rank 
V.  Brown,  9  Wend.  86,  it  was  said  by  Justice  Nelson  that 
money  is  not  a  part  of  a  passenger's  baggage,  beyond  such 
sum  as  is  reasonably  necessaiy  for  his  expenses.  Even  this 
doctrine  was  repudiated  by  I^bonson,  J.,  in  Hawkins  v. 
Hoffman,  6  Hill,  686. 

The  common  pleas  of  New  York,  in  Duffif  v.  Thompson 
«tiA  Grant  v.  Newton,  cited  supra,  has  held,  in  conformity 
with  the  dicta  in  the  9  Wend.  86  and  the  19  Wend.  534, 
that  money  for  necessary  expenses  may  be  recovered  for 
as  part  of  a  passenger's  baggage. 

In  Massachusetts,  Ohio,  Pennsylvania,  Illinois  and  seve- 
ral other  states,  the  liability  of  the  carrier  is  well  settled, 
and  has  been  for  several  years. 

Tho  question  is  distinctly  presented  by  this  appeal,  and 
if  it  has  not  yet  been  decided  in  this  state,  it  is  our  duty 
now  to  finally  dispose  of  it. 

Baggage  is  defined  by  Webster  to  mean  "the  clothing 
and  other  conveniences  which  a  traveler  carries  with  him  on 
a  journey."    It  is,  of  coursoj  impossible  to  enumerate  the 
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articles  that  constitute  what  is  called,  in  the  definition, 
clothing;  and  it  is  still  more  diflSicult  to  specify  what  shall 
pass  under  the  name  of  "  other  conventenceaJ^  The  poor 
man  and  the  rich  carry  baggage,  and  each  pay  the  same 
fare  to  the  carrier;  but  the  baggage  of  the  two  men  differ 
i^aterially  in  the  number  and  quality  as  well  as  in  value. 
While  the  risk  incurred  by  the  comply  for  the  loss  of  the 
baggage  of  the  one  may  be  $100,  in  the  other  it  may  bo 
five  times  that  sum,  To  attempt  to  limit  the  amount  of 
baggage  for  which  a  company  shall  be  liable  would  be 
productive  of  great  annoyapce  to  the  largest  class  of  per- 
sons who  travel  in  our  stages,  and  on  our  steamboats  and  rail- 
way cars.  The  sum  must  necessarily  be  a  mean  between 
two  extremes  in  value;  and  while  it  may  be,  and  doubt- 
less would  be,  more  than  sufiicient  to  cover  the  baggage  of 
one  class  of  passengers,  it  would  fall  much  below  the  value 
of  that  of  another  class.  If  those  whose  comfort  requires 
the  conveyance  of  a  large  amount  of  baggage  cannot  -  have 
it  transported  without  the  annoyance  of  reporting  its  value 
and  paying  to  each  carrier  an  additional  sum  for  the  excess 
over  the  amount  to  which  a  passenger  is  limited,  other  and 
competing  modes  of  carriage  would  be  created,  and  in  tho 
end  the  carrier  would  suffer  more  than  he  would  gain  by 
the  attempt  to  lessen  his  risk  by  annoying  or  taxing  the 
traveler. 

Carriers  and  courts  have,  as  I  think,  wisely  left  this 
question  an  open  on6;  and  the  result  is,  I  apprehend,  less 
loss  to  the  carrier  than  Ke  would  incur  by  limiting  his  lia- 
bility and  annoyance  to  the  passenger. 

The  value  of  the  baggage  which  a  carrier  obligates  him- 
self to  carry  being  unlimited,  the  only  other  linutations 
are  whether  it  is  necessary  for  the  passenger  on  the  journey, 
in  the  course  of  which  the  caiTier  is  employed. 

This  necessity  depends  on  the  pecuniary  circumstances 
and  the  tastes  and  habits  of  the  passenger,  and  it  varies 
with  the  state  of  society  in  which  ho  lives.  What  is  neces- 
sary to  a  man  of  wealth  and  of  refined  tastes  and  habits, 
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may  be  wholly  useless  to  a  person  of  different  tastes  and 
habits;  or,  if  he  has  the  taste,  they  may  be  beyond  his 
means.  Necessity,  then,  as  applied  to  this  subject,  is  a 
relative  term,  and  must  determine  in  view  of  all  the  facia 
and  circumstances  of  the  case. 

Again:  the  baggage  must  be  such  as  is  necessary  for  the 
particular  journey  that  the  passenger  is,  at  the  time  of  the 
employment  of  the  carrier,  actually  making.  It  would  be 
a  most  unreasonable  extension  of  the  rule  to  hold  that  a 
person  going  to  a  distant  country  to  reside  may  fill  his 
trunk  with  sufficient  clothing  to  last  him  a  couple  of  years, 
and  hold  the  railroad  or  steamboat  company  liable  for  the 
value,  as  baggage  for  the  journey.  It  would  be  equally 
severe  to  limit  the  quantity  of  clothing  a  young  lady  going 
to  a  watering  place  may  carry  as  baggage,  to  that  necessary 
to  enable  her  to  wear  to  and  at  her  place  of  destination. 
She  requires,  according  to  her  views  of  necessity  and  in 
conformity  with  the  habits  and  tastes  of  the  society  in  which 
she  mOTes,  as  much  as  would  be  required  by  another  and 
less  fashionable  person  for  use  for  a  year. 

The  question  is,  in  each  case,  for  a  jury,  under  proper 
instructions  from  the  court 

That  which  will  constitute  baggage  is,  as  already  sug- 
gested, impossible  to  enumerate.  The  articles  which  will 
pass  under  the  denomination  of  "  other  conveniences  "  are 
as  various  as  the  tastes,  occupations  and  habits  of  travelers. 
The  sportsman  who  sets  out  on  an  excursion  for  amusement 
in  his  department  of  pleasure  needs,  in  addition  to  his 
clothing,  his  gun  and  fishing  apparatus;  the  musician  his 
favorite  instrument;  the  man  of  letters  his  books;  the  me- 
chanic his  tools.  In  all  these  cases,  and  in  a  vast  number 
of  others  unnecessary  to  enumerate,  the  articles  carried  are 
necessary  in  one  sense  to  the  use  of  the  passenger.  He  can- 
not attain  the  object  he  is  in  pursuit  of  without  them,  and 
the  object  of  his  journey  would  be  lost  unless  he  wjis  per- 
mitted to  carry  them  with  him.  Yet,  under  pretense  of 
carrying  these  articles,  it  bv  no  means  follows  that  the  car* 
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rier  is  bound  to  carry  a  box  of  gana,  a  pianoforte,  or  organ, 
a  Ubraiy,  or  the.  tools  aad  machinery  of  a  machine  shop. 
I  believe  there  is  no  difference  of  opinion  in  regard  to  the 
liability  of  a  carrier  for  the  loss  of  SHch  articles  as  are  above 
enumerated,  forming  part  of  the  baggage  of  a  passenger. 

A  watch  and  such  articles  of  jewelry  as  are  commonly 
worn  upon  the  person,  are  not  as  essential  to  the  passenger 
as  clothing  or  the  articles  above  mentioned.  But  they  are 
things  usually  carried  on  the  person,  and  to  some  ei/tentas 
necessaiy  as  the  other.  A  watch  is  indispensable  to  a 
traveler.  Why  may  they  not  be  carried  in  a  trunk  with 
the  rest  of  the  passenger^s  baggage?  I  think  experience  has 
shown  that  such  property  is  safer  in  a  trunk  than  on  the 
person  while  traveling.  To  hold  that  they  may  not  be 
carried  in  a  trunk,  without  notice  to  the  carrier  and  paying 
extra  compensation  therefor,  is  to  subject  the  passenger  to 
mmecessary  annoyance  and  to  add  but  very  little,  practi* 
cally,  to  the  burthen  of  the  carrier. 

These  considerations  apply,  in  all  their  force,  to  money 
carried  in  a  trunk  or  other  package  as  a  part  of  the  travel- 
er's baggage.  It  must  be  carried  in  some  way — ^it  is  indis- 
pensible.  Why  may  it  not  be  carried  in  a  trunk?  Limited 
as  it  must  be  in  amount  to  a  sum  sufficient  to  defray  the 
expenses  of  the  journey,  why  is  it  any  less  a  part  of  the 
baggage  than  jewelry?  If  the  one  may  be  carried  in  a 
trunk  at  the  risk  of  the  carrier  because  it  is  safer  when  so 
carried,  or  because  it  may  be  considered  as  in.  some  degi'ee^ 
necessary,  why  may  not  the  other?  It  is  vastly  more  neoes- 
sary,  and  its  safety  much  more  important. 

To  compel  a  traveler  to  carry  his  money  on  his  person, 
(and  he  will  be  compelled  to  do  so  if  the  carrier  is  not 
liable  for  it  as  part  of  his  baggage,)  is  to  increase  the 
danger  he  incurs  of  violence  to  his  person,  and  to  convert 
our  public  conveyances  into  convenient  places  for  the  pick- 
pocket and  the  robber  to  carry  on  their  callings. 

If  mon^y  may  be  carried  as  part  of  the  baggage  of  a  pass- 
enger, the  next  question  is,  how  much  may  be  so  carried? 
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The  cases  in  which  it  has  been  held  that  money  may  be 
thus  curried  all  concur  in  limiting  the  amount  to  such  sum 
as  is  reasonably  necessaiy  to  defray  the  expenses  of  the 
journey.  (Parsons'  Merc.  Law,  225;  Angell  on  CarrierSi 
§115;  Wieed  v.  Saratoga  Railroad  Company^  19  Wend. 
534:  Orange  County  Bank  v.  Brown,  9  Wend.  85;  Judson 
V.  Fall  River  Railroad  Co..  5  Cush.  69.) 

The  amount  of  money  which  may  be  thus  carried  will 
depend  on  the  length  of  the  journey,  and,  to  some  extent, 
on  the  wealth  of  the  traveler.  It  is  quite  obvious  that  a 
man  going  from  New  York  to  China  would  require  more 
money  than  if  he  were  going  to  £ngland  only,  and  that  a 
much  larger  sum  would  be  required  to  defray  the  expenses 
of  a  millionaire  than  a  poor  Irish  or  German  emigrant.  In 
regard  to  amount,  the  jury  must  be  guided  by  consid- 
erations similar  to  those  which  would  govern  them  in 
determining  what  would  be  necessary  clothing  in  a  given 
•case. 

lu  the  case  before  us.  Strachwitz  testifies  that  he  intended 
when  he  left  Germany  to  go  to  California,  and  procured 
the  $800  in  gold  to  defray  his  expenses.  Of  this  sum  he 
paid  but  $36  for  his  passage  from  Hamburgh  to  New  York- 
He  purchased  a  ticket  for  the  steerage,  with  the  lowest  and 
poorest  of  his  fellow  passengers.  At  the  same  time  he 
represents  himself  as  of  noble  birth — an  officer  in  the  Pinia- 
sian  service,  fleeing  from  his  countiy  because  he  had  fought 
a  duel  with  his  superior  officer — and  without  knowing 
whether  his  antagonist  was  living  or  dead,  nor  does  it  seem 
that  he  has  even  yet  learned  his  fate.  This  story  east 
suspicion  over  his  whole  evidence,  but  it  was  for  the  referee 
alone  to  say  how  far  such  a  strange  tale  should  bear  on  his 
evidence.  He  has  credited  him.  He  therefore  finds  that 
the  money  was  obtained  in  order  to  defray  his  expenses  te 
California,  and  I  am  not  able  to  say  that  the  amount  was 
unreasonable. 

I  will  now  proceed  very  briefly  to  consider  the  objections 
that  have  been  urged  against  holding  that  a  earner  is  liable 
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for  money  carried  in  a  passenger's  trunk  for  the  sol©  pur- 
pose of  defraying  his  expenses.    It  is  asserted 

1.  That  the  carrier  receiving  pay  for  the  carriage  of  the 
passenger  only,  does  not  receive  compensation  in  propor- 
tion to  the  risk  ho  runs,  and  of  the  extent  of  which  he  has 
neither  knowledge  nor  means  of  knowledge.  If  he  is 
liable  that  liability  may  be  to  the  extent  of  thousands  of 
dollars,  while  the  compensation  actually  received  may  be 
but  a  few  cents. 

I  admit  the  hardship  of  the  rule,  where  a  loss  for  a  large 
amount  is  incurred.  But,  while  the  hardship  should  be 
fully  appreciated,  it  cannot  control  the  question  of  liability. 
When  an  express  company  redeives  a  box  of  jewelry  or  of 
fipecie,  to  be  carried  a  few  miles,  the  risk  is  enormous,  but 
it  does  not  influence  very  much  the  price  charged.  Yet 
the  carrier  is  an  insurer,  liable  for  losses  occasioned  other- 
wise than  by  the  act  of  God  or  the  public  enemy.  The 
carrier  establishes  his  charge  for  the  transportation  of  pas- 
sengers and  freight  with  knowledge  of  the  general  princi- 
ples of  law  which  regulate  the  business  in  which  he  is 
engaged;  and,  although  he  cannot  know  the  full  extent  to 
which  these  principles  may  be  carried,  he  must,  neverthe- 
less, take  upon  himself  the  risk.  He  has  a  further  protec- 
tion, and  that  is,  in  certain  cases,  to  limit  his  liability  for 
property  carried,  unless  the  value  is  disclosed  to  him  and 
an  increased  price  paid,  if  demanded,  on  its  carriage.  If 
he  will  not  thus  protect  himself  when  he  may,  I  can  per- 
ceive no  reason  why  courts  should  limit  or  change  a  whole- 
some and  necessary  rule  of  law  in  order  to  protect  him. 

When  he  contracts  to  carry  a  passenger,  he  knows  that, 
by  virtue  of  that  contract,  he  is  bound  to  carry  his  baggage 
without  additional  compensation  therefor,  and  that  he  is 
liable  for  its  value  if  lost.  If  he  will  not  require  the  pas- 
senger to  disclose  its  value,  he  should  not  complain  if  the 
risk  assumed  is  greater  than  the  fare  paid  compensates. 
There  is  in  law  a  sufficient  consideration  for  the  agreement 
to  carry,  and  that  is  all  that  is  required  by  the  law. 
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2.  It  is  further  objected  that  money  is  no  part  of  the 
l>^g^6  that  a  traveler  usually  has  with  him,  and  it  ought 
not  to  be  so  considered.  This  is  begging  the  question.  In 
practice  money  is  carried  by  travelers  in  trunks,  and  the 
reason  why  the  carrier  should  be  held  liable  for  it,  as  part 
of  the  baggage,  I  have  already  given. 

3.  It  is  said  to  be  unjust  to  a  carrier,  who  carries  a  pas- 
senger a  few  miles  only,  to  subject  him  to  liability  for 
money  deposited  in  his  tioink  to  defray  the  expenses  of  a 
protracted  and  expensive  journey,  while  his  compensation 
for  bis  carriage  is  a  mere  trifle. 

The  injustice  is  not  chargeable  to  the  law,  but  to  himself. 
If  he  contracts  to  carry  the  passenger  and  his  baggage 
without  inquiring  as  to  ks  value,  and  thereby  inform  him- 
self whether  an  additional  compensation  should  be  de- 
manded, he  should  be  held  to  the  strict  and  literal  per- 
formance of  his  contract  as  made. 

4.  It  is  said  that  the  courts  of  this  state  have  never  held 
and  should  not  now  hold  a  carrier  liable  for  money  as  part 
of  a  traveler's  baggage,  whatever  may  be  the  rule  in  other 
states. 

I  cannot  assent  to  this  proposition.  The  very  fact  that 
such  is  the  law  in  our  sister  states,  is  a  very  strong  reason 
for  its  adoption  in  this  state,  if  it  is  not  already  a  part 
of  our  law.  It  would  be  unreasonable  that  carriers  in 
other  states  should  be  liable  for  money  as  part  of  the  bag- 
gage of  a  citizen  of  this  state  and  we  refuse  the  citizens  of 
such  states  the  same  protection  in  this.  It  is  one  of  those 
regulations  of  trade  and  business  that  the  public  good  de- 
mands should  be  yniform;  and  it  would  be  ungracious  and 
uni^eighborly  to  refuse  to  conform  to  the  rule  because  our 
courts  have  not  heretofore  adopted  it. 

I  do  not  find  that  any  specific  objections  were  taken  before 
the  referee  to  the  allowance  of  the  value  of  any  item  of 
clothing  or  other  article  in  the  trunk,  except  the  money. 
In  the  absence  of  any  such  exception,  we  are  not  called  to 


624  Merrill  v.  Orinnell.  [Ct.  of  Ap. 

OpiBiOB  of  JfULLIV.  f . 

aaj  whether  the  allowance  of  the  referee  was  or  was  Dot 
erroneous. 

With  the  questions  of  fact  we  have  nothing  to  do.  While 
the  rule  entered  by  the  general  term  dcclai*es  the  reversal 
to  be  for  errors  of  &ct  and  law,  I  conclude  the  errors  of 
fact  alluded  to  relates  to  the  $800.  The  opinions  of  the 
learned  judges  suggest  no  other.  And  thus  construing  the 
rule,  I  think  the  fiiidii^  was  not  exclusively  of  fact  but  one 
of  fact  and  law,  which  the  general  term  cn*ed  in  i^versing. 
If  it  could  be  held  that  the  judgment  was  revei^sed  upon 
the  facts,  there  is  undoubtedly  sufficient  evidence  to  justify 
the  reversal.  But  as  I  do  not  think  that  such  was  the 
intention  of  the  court  below,  I  am  of  opinion  the  judgment 
should  be  reversed  and  a  now  trial  ordered;  costs  to  abide 
event. 

All  the  judges  being  for  reversal,  except  HoGEnooM,  J., 
who  did  not  vote,  and  Davies,  J.,  who  did  not  dissent, 
judgment  reversed. 
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John  A.  McKown  v.  Wilson  Hunter. 

Whatever  the  plaintiff  may  prove,  in  an  action  for  malicious  prosecution, 
the  defendant  is  at  liberty  to  disprove. 

The  essential  elements  of  the  action  are  malice  and  want  of  probable  cause. 
These  it  belongs  to  the  plaintiff  affirmatively  to  prove,  or  to  introduce 
evidence  in  regard  to  them  from  which  they  may  be  legitimately  inferred. 

The  defendant  is  at  liberty  to  show  both  the  absence  of  malice  and  tlie 
existence  of  probable  cause;  and  no  evidence  .pertinent  to  either  issue 
should  be  excluded. 

Hence,  where  the  defendant  in  such  an  action  is  examined  as  a  witness,  on 
the  trial,  he  may  be  allowed  to  testify  that  at  the  time  he  made  a  com- 
plaint against  the  plaintiff,  for  perjury,  he  helieved  the  evidence  given  by 
the  plaintiff,  on  a  former  trial,  was  material;  and  that  he,  at  the  time  of 
making  such  complaint,  believed  that  the  plaintiff  was  guilty  of  the  charge 
made  against  him. 

The  action  ^vas  for  malicious  prosecution,  in  making  a 
complaint  against  the  plaintiff,  before  an  Albany  police 
justice,  on  a  charge  of  perjury.  The  cause,  in  which  the 
plaintiff  was  alleged  to  have  testified  falsely,  was  tried  at 
the  Albany  circuit,  on  the  23d  of  January,  1857.  The 
action  was  on  a  bond  of  Joseph  Hunter,  the  defendant's 
son,  for  the  support  of  his  wife  according  to  his  means. 
The  defendant  was  a  surety  in  the  bond,  and  on  his  under- 
taking to  protect  him,  William  Wilcox  also  became  a 
surety.  Two  actions  were  brought  on  the  bond,  one  against 
each  of  the  sureties.  The  suit  against  Wilcox  was  ti'ied, 
and  the  plaintiff  was  sworn  on  that  trial.  One  defense 
was  that  by  agreement  the  money  was  to  be  .paid,  from 
time  to  time,  on  being  called  for  by  the  plaintiff,  in  behalf 
of  Mrs.  Hunter,  at  the  place  of  business  of  the  defendant 
Wilcox,  and  that  it  was  called  for  but  twice,  and  in  each 
instance  paid.  On  two  successive  Saturdays  the  plaintiff 
called,  and  in  each  instance  he  got  the  money.  He  swore 
on  the  trial,  for  the  purpose  of  putting  the  surety  Wilcox 
in  default,  that  on  the  ensuing  Saturday  night  he  again 
called  for  money  at  his  place  of  business;  that  Wilcox  told 
40 
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him  he  had  none  for  him;  that  ho  remained  there  three- 
quarters  of  an  hour,  and  that  during  all  that  time  Wilcox 
stood  at  one  end  of  his  stall  and  Schwartz  at  the  other. 
The  defendant  had  handed  three  dollars  to  Wilcox  that 
day  to  -pay  the  plaintiff*,  and  Wilcox  had  it  ready  to  pay 
him  if  ho  called.  On  the  testimony  of  the  plaintiff  judg- 
ment was  obtained  against  Wilcox,  on  the  bond.  Tho 
defendant  was  informed  by  Wilcox  that  the  plaintiff  had 
sworn  false  to  defeat  him,  and  that  he  intended  to  make 
complaint  against  him.  The  defendant  told  Wilcox; — who 
had  become  surety  on  his  engagement  to  save  him  harm- 
less— that  as  he  was  the  party  injured,  he  ought  to  make 
the  complaint.  The  defendant  heard  McKown  testify. 
He  was  informed,  not  only  by  Wilcox  but  by  Schwartz, 
that  what  McKown  had  sworn  to  was  false.  He  consulted 
Mr.  Shafer  and  Mr.  Hungerford,  who  were  his  counsel, 
and  also  counsel  for  Mr.  Wilcox  on  the  trial,  and  they  both 
advised  him  that  the  testimony  of  McKown  had  controlled 
the  judgment,  and  that,  in  their  opinion,  it  amounted  to 
perjury.  The  defendant  and  Wilcox  appeared  before  Jus- 
tice Parsons,  and  stated  the  facts;  and  he  told  them  that 
if  those  facts  were  proved,  it  was  perjury,  and  advised 
them  to  make  the  complaint  before  Justice  Cole,  his  asso- 
ciate. The  defendant  made  his  complaint  in  writing,  and 
Wilcox  and  Schwartz  were  both  examined  by  the  justice, 
before  the  warrant  was  issued.  The  officer  did  not  arrest 
the  plaintiff,  who  was  an  attorney,  but  he  was  voluntarily 
examined.  He  called  Mr.  Courtney  as  a  witness,  who  tes- 
tified to  his  opinion  that  the  testimony  of  McKown  in  the 
bond  suit  was  immaterial.  Justice  Cole,  at  the  close  of 
the  examination,  stated  "that  McKown  had  undoubtedly 
sworn  to  a  lie,  but  he  did  not  think  it  material  to  the  issue; 
but  he  would  forward  the  papers  to  the  grand  jury."  Mr. 
Courtney,  being  district  attorney,  subpoenaed  McKown  to 
Appear  befope  the  grand  jury,  but  no  bill  was  found. 

The  present  action  was  founded  solely  on  the  proceeding 
bcfoi'e  the  police  magistrate,  and  the  complaint  alleged  that 
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the  pvoeeciition  was  terminated  by  the  plaintiff's  acquittal 
and  discharge  by  the  magistrate. 

The  plaintiff,  for  the  purpose  of  showing  malice  and  bad 
faith  in  maJcing  the  accusation  before  the  magistrate,  proved 
the  subsequent  declarations  of  Mr.  Courtney  and  Justice 
Cole,  that  the  false  testimony  was  immaterial.  He  proved 
by  one  La  Grange  that  the  defendant,  before  the  suit  on  the 
bond,  had  charged  the  plaintiff  with  swearing  false  on 
another  occasion,  and  had  declared  his  intention  to  prose- 
cute him.  He  also  proved  that  the  defendant,  ill  the 
interim  between  the  trial  of  the  bond  suit  and  the  com- 
plaint, imputed  to  him  the  perjury  charged  before  the 
magistrate,  and  stated  that  he  could  prove  it,  arid  it  wotild 
Bend  him  to  the  state's  prison.  The  court  excluded  tho 
testimony  of  the  defendant,  offered  in  reply,  that  he 
believed  the  testimony  of  the  plaintiff  to  be  material;  and 
also  excluded  proof  that,  when  ho  made  the  charge,  he 
believed  the  plaintiff  to  be  guilty  of  the  offense  charged. 
This  evidence  the  court  held  to  be  incompetent  and  imma- 
terial. 

The^  jury  found  a  verdict  for  the  plaintiff  for  $100,  oil 
which  judgment  was  entered;  and,  on  appeal,  the  same  was 
affirmed  at  the  general  term.  From  the  latter  judgment 
the  defendant  appeals  to  this  court. 

John  K.  Porter,  for  defendant  (appellant). 

John  H.  Reynolds^  for  plaintiff  (respondent). 

HoGEBOOM,  J.  This  18  an  action  for  malicious  prosecu- 
tion, and  its  essentia]  elements  are  the  want  of  probable 
cause  and  malice.  (Vanduzor  v.  Linderman,  10  Johns. 
106.)  These  it  belongs  to  the  plaintiff  affirmatively  to 
prove,  or  to  introduce  evidence  in  regard  to  them  from 
which  they  may  be  legitimately  inferred.  {McOormick  v. 
Bisson,  7  Cow.  715;  Murray  v.  Long,  1  Wend.  140;  Bulh- 
ley  V.  SmitlKi  2  Duer,  261;  Van  Latham  v.  Rowan,  17  Abb. 
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Pr.  Eep.  238,  248.)  Whatever  the  plaintiff  may  proye,  the 
defendant  is  at  liberty  to  disprove.  He  is,  therefore,  at 
liberty  to  show  both  the  absence  of  malice  and  the  existence 
of  probable  cause,  and  no  evidence  pertinent  to  either  issue 
should  be  excluded.  The  defendant  was  sworn  on  the  trial, 
and  was  asked  whether,  he  believed  the  evidence  given  by 
the  plaintiff  (on  which  the  defendant  attempted  a  prosecu- 
tion against  him  for  perjurj')  was  material,  and  whether  he, 
the  defendant,  believed,  at  the  time  he  made  the  complaint 
against  the  plaintiff  for  perjury,  that  the  defendant  was 
guilty  of  the  charge  made  against  him?  Both  of  these 
questions  were  overruled,  and,  I  think,  erroneously.  They 
tended  directly  to  repel  the  imputation  of  malice,  and 
perhaps,  to  some  extent,  the  want  of  probable  cause.  If 
answered  in  the  affirmative,  and  reliance  was  placed  upon 
the  testimony  by  the  jury,  they  would  tend  very  much  to 
exculpate  the  defendant;  or,  at  all  events,  to  mitigate  the 
damages.  How  much  weight  the  jury  would  give  to  such 
testimony,  coming  from  the  mouth  of  the  defendant  him- 
self, was  a  question  exclusively  for  them.  The  testimony, 
I  think,  was  competent,  within  the  cases  of  Seyniour  v. 
Williams  (4  Kernan,  567);  Ghnffin  v.  Marquai-dt  (21  N.  Y. 
Eep.  121),  and  Forbes  v.  Waller  (25  N.  Y.  Rep.  430,  439). 

In  the  first  of  these  cases  it  was  held  that  on  an  issue  of 
fact  whether  an  assignment  of  property  was  made  to  defraud 
creditors,  it  was  competent  to  inquire  of  the  assignor,  who 
was  a  witness,  whether,  in  making  the  assignment,  he  in- 
tended  to  defraud  creditors,  and  thus  to  repel  the  imputation 
of  actual  fraud. 

In  GHffin  v.  Marquart^  testimony  of  the  assignor  that  he 
made  the  assignment  for  the  purpose  of  gaining  time  to 
pay  his  creditors  and  protect  his  indorsers,  was  held  ad- 
missible for  the  purpose  of  establishing  a  fraudulent  intent. 

In  Forbes  v.  Waller  it  was  held  proper  to  prove  by  the 
assignor  his  object  and  intent  in  making  the  assignment, 
and  to  prove  by  him  that  it  was  to  prevent  a  sacrifice  of 
his  property.    These  cases  go  very  far  to  establish  the 
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general  principle  that  where  the  motive  of  a  witness  in 
performing  a  particular  act  or  making  a  particular  declara- 
tion becomes  a  material  issue  in  a  cause,  or  reflects  impor- 
tant light  upon  such  issue,  he  may  himself  be  sworn  in 
regard  to  it,  notwithstanding  the  difficulty  of  furnishing 
contradictory  evidence,  and  notwithstanding  the  diminished 
credit  to  which  his  testimony  may  be  entitled  as  coming 
from  the  mouth  of  an  interested  witness. 

It  is  suggested  that  as  the  jury  had  before  them  the 
affidavit  of  the  defendant  when  he  made  his  complaint 
against  the  plaintiff  for  perjury,  the  defendant  had  thereby 
the  benefit  of  all  the  evidence  to  establish  probable  cause 
and  the  absence  of  malice,  which  he  could  supply  by  his 
own  oral  testimony  before  the  jury.  But  this  is  not  so. 
For  in  the  first  place  those  conclusions  could  only  be  infe- 
rentially  drawn  from  that  affidavit,  and  in  the  next,  palce, 
the  defendant  had  the  right,  when  he  was  on  the  stand,  to 
have  the  benefit  of  all  the  inferences  which  could  be  lesitU 
mately  made  in  his  favor  before  the  jury  from  testifying  to 
these  facts  in  a  direct  and  positive  manner  before  them, 
aided  by  such  impressions  as  would  be  made  upon  the  jury 
by  his  appearance,  manner,  and  mode  of  testifying. 

As  we  are  clearly  of  opinion  that  a  material  error  to  the 
prejudipe  of  the  defendant  was  committed  on  the  trial,  by 
the  exclusion  of  this  evidence,  it  is  unnecessary  to  examine- 
any  of  the  other  questions  made  in  the  case. 

The  judgment  must  be  reversed  and  a  new  trial  granted,, 
with  costs  to  abide  the  event. 

Davies,  J.,  read  an  opinion  for  affirmance.  All  the  other 
judges  being  for  reversal,  judgment  reversed. 
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When  a  carrier  is  entrusted  with  goods  for  transportation,  and  thej  aro 
iiVJured  or  lost  on  the  transit,  the  law  holds  him  responsible  for  the  injiirj. 
He  is  only  exempted  by  showing  that  the  injury  was  caused  by  an  act  of 
God  or  the  public  enemy.  And  to  avail  himself  of  such  exemption,  be 
must  show  that  he  was  himself  free  from  fault  at  the  time. 

dis  act  or  neglect  must  not  concur  and  contribute  to  the  injury.  If  be 
departs  from  the  line  of  his  duty  and  violates  his  contract,  and  while  thus 
In  fault,  and  in  consequence  of  th'at  fault,  the  goods  are  injured  by  the  act 
of  God,  which  would  not  otherwise  have  caused  the  injury,  he  is  not  pro- 
tfocted. 

Q^hus,  where  there  was  an  unreasonable  delay  on  the  part  of  a  carrier,  in 
forwarding  goods,  and  while  they  were  in  a  railroad  depot,  at  an  inter- 
mediate point,  they  were  wetted  and  injured  by  an  extraordinary  flood, 
caused  by  the  damming  up  of  the  water  in  the  channel  by  ice  and  setting 
^he  same  back  upon  the  freight  depot;  Held,  that  the  goods  having  been 
exposed  to  the  peril  by  the  fault  and  neglect  of  the  carrier,  he  was  not 
excused 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
of  Neu)  Yoi'k. 

TiBE  action  was  brought  against  the  defendant  as  pro- 
prietor of,  or  person  doing  business,  under  the  name  and 
style  of  **  Spaulding's  Express  Freight  Line,"  to  recover 
for  the  injuiy  and  damages  done  to  five  cases  of  goods 
which  he  agreed  to  transport  or  forward  from  the  city  of 
New  York  to  Louisville,  in  the  state  of  Kentucky.  They 
formed  part  of  eighty-four  cases  of  straw  goods  which  were 
delivered  to  the  defendant  in  the  city  of  New  York  on  the 
27th  day  of  January,  1857.  The  answer  alleged  that  the 
defendant  was  a  forwai*der  only,  and  not  a  common  carrier; 
it  denied  any  negligence  or  unreasonable  delay,  and  averred 
that  whatever  injury  the  goods  sustained  was  caused  by  an 
extraordinary  flood;  and  that  all  that  human  foresight  and 
skill  could  do  was  done  to  avoid  damage  and  guard  against 
said  flood.  The  average  time  occupied  in  the  carriage  of 
goods  from  New  York  to  Louisville  was  about  fifteen  days, 
and  it  appeared  that  seventy-nine  of  the  cases  ap  received 
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arrived  at  Louisvilla  in  twelve  or  fourteen  days  from  the 
time  of  their  delivery  to  the  defendant  in  New  York.  It 
also  appeared  that  the  five  damaged  cases  reached  Albany 
on  Saturday,  the  7th  of  February,  1857,  and  were  stored  in 
a  warehouse  of  the  N.  Y.  Central  Eailroad  Company,  and 
were  damaged  on  the  night  of  the  8th  and  morning  of  tiMt 
9th,  by  water,  occasioned  by  an  unprecedented  flood  in  thoi 
Hudson  River,  to  the  amount  of  $081.83.  It  was  admitted 
that  Albany  by  the  route  of  the  Harlem  Bailroad  was  160' 
miles  from  New  York,  and  freight  cars  were  iiinning  oa 
that  road  from  New  York  to  Albany  daily.  The  defend- 
ant moved  for  a  non-suit,  on  the  trial,  on  the  ground  (among, 
others)  that  the  damage  to  the  goods  was  caused  by  the- 
act  of  God,  and  that  the  defendant  was  not  therefore  liable- 
The  judge  refused  to  non-suit,  and  directed  a  verdict  for 
the  plaintifEs  for  $681.83,  the  full  amount  of  the  damage- 
done  to  the  goods,  including  interest.  The  defendant  ex- 
cepted  to  the  rulings  of  the  judge,  and  the  exceptions  were 
directed  to  be  heard,  in  the  first  instance,  at  the  general 
term.  Judgment  was  ordered  in  favor  of  the  plaintifis,  by 
the  general  term,  upon  the  verdict,  with  costs,  upon  the. 
ground  of  *'  unreasonable  and  unexcused  delay  in  the  trans* 
portation,  and  actual  injury  resulting  (herefrom^  (See  5 
Bosw.  395  S.  C.)  The  defendant  thereupon  appealed  to 
this  court. 

S.  T.  Fairchild^  for  the  appellant* 

I.  If  the  delay  between  New  York  and  Albany  was  inex- 
cusable, the  defendant  would  be  liable  for  such  damagies 
as  are  naturally  and  directly  attributable  to  the  delay,  and 
for  no  other — as  interest  on  value — additional  premium  oa 
insurance,  if  paid — and,  it  may  be,  deterioration  in  value  or 
price,  caused  by  delay.  (Angell  on  Can-iers,  p.  490;  Black 
V.  Baxendale,  1  W.  H.  &  G.  410.) 

n.  If  the  delay  was  "unavoidable,"  the  defendant 
would  not  be  liable  for  any  damages  caused  by  the  delaji. 
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because,  by  the  escpress  terms  of  the  contract,  the  plain- 
tiffs  **  assumed  the  risk  of  damage  from  unavoidable 
delays." 

III.  It  would  have  been  useless  and  irrelevant  for  the 
defendant  to  give  evidence  of  the  facts  which  would 
have  shown  the  delay  to  have  been  unavoidable,  because 
the  damages  for  which  the  action  was  brought  and  for 
which  the  verdict  aqd  judgment  have  been  rendered  were 
not  caused  by  the  delay,  but  by  the  flood.  Judge  Wood- 
BUFP,  in  giving  his  opinion  in  the  ease,  admits  that  the 
flood  caused  the  actual  injury,  and  that  the  delay  did  not 
cause  the  flood,  but  because  no  excuse  was  shown  for  the 
delay,  he  holds  that  the  defendant,  therefore,  forever  after- 
wards lost  all  protection  from  liability  for  damages,  though 
caused  by  the  act  of  God.  He  admits  that  the  only  case 
which  he  cites  bearing  upon  the  question,  (MoiTison  v. 
DavtSj  20  Penn.  Rep.  171,)  is  against  the  doctrine  which 
he  lays  down,  and  he  cites,  to  sustain  his  doctrine,  seven 
cases  which  have  no  relevancy  to  the  question,  viz:  6 
Bing.  716;  12  Conn.  410;  4  Whart.  204;  3  Sjuid.  610;  1 
Conn.  492;  Harp.  S.  C.  262,  468.  The  first  four  of  these 
seven  cases  were  cases  where  the  damages  occun'ed  at  a 
time  when  the  carrier  had  deviated  from  the  voyage  on 
which  he  had  agreed  to  carry,  and  for  which  the  owner  of 
the  property  had  effected  insurance.  Deviation  is  not  only 
a  voluntary  act  but  it  involves  a  change  of  risk  and  peril 
in  the  voyage  which  is  manifest  before  it  is  entered  upon. 
Not  so  with  delay.  The  carrier,  by  an  unnecessary'  devia- 
tion, assumes  the  risk  not  only  of  any  damages  that  may 
happen  consequent  upon,  but  also  of  all  subsequent  to 
deviation,  so  long  as  it  continues.  The  law  making  a  car- 
rier responsible  for  loss  arising  subsequent  to  deviation 
seems  to  be  founded  upon  good  policy,  for  by  the  law  of 
insurance  an  insurer  is  released  from  liability  by  such  devia- 
tion, and  if  the  carrier  be  not  held,  the  owner  has  no  way 
to  protect  himself  against  his  loss  but  by  taking  out 
another  insurance  against  deviation,  and  thus  incurring 
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additional  expense  for  which  he  can  have  no  recovery. 
Aside  from  the  question  of  insurance,  the  owner  might  not 
be  willing  to  subject  his  goods  to  the  peril  of  a  voyage 
different  from  the  one  he  intended  them  to  take,  and  it 
might  well  be  that  he  would  select  a  different  vessel  for 
such  a  voyage,  as  the  court  suggested  in  6  Wheat.  204. 
There  would  seem  to  be  reasons  ample  for  setting  aside 
the  maxim  Causa  p*oxima  non  remoCa  8pectatui\  in  the  case 
of  deviation — or  rather  the  maxim  does  not  npply,  for  it  is 
a  question  whether  the  carrier  has  put  himself  in  the  posi- 
tion of  the  owner  as  to  any  accident,  and  the  law  holds 
that  he  has,  having  volun'tarialy  assumed  some  of  the  func- 
tions of  the  owner  over  the  goods,  against  the  consequences 
of  which  the  owner  has  no  protection  if  he  cannot  look  to 
the  carrier. 

The  other  three  cases  were  cases  where  the  damages  were 
caused  by  negligence,  want  of  ordinary  care  in  the  carriers, 
and  they  were  held  liable  for  that  reason.  Such  cases  do 
not  apply  in  this  case,  as  it  was  admitted  that  '*  there  was 
no  negligence  or  omission  of  duty  on  the  part  of  the  defend- 
ant in  not  anticipating  the  occurrence  of  the  flood;  and 
from  the  time  it  was  apparent  there  would  be  a  rise  of 
water  the  goods  could  not  have  been  prevented  from 
being  wet  as  they  were."  No  more  do  the  cases  based 
npon  deviation  apply  to  this  case,  for  the  law  of  devia- 
tion rests  upon  reasons  peculiar  to  itself — and  unless 
there  be  some  positive  law  by  which  the  carrier  is  held 
liable  for  all  loss  subsequent  to  delay,  or  some  public 
policy,  by  which  he  ought  to  be  held  for  such  loss,  then  he 
is  released  from  liability  for  all  damage,  except  such  as  is 
the  natural  consequence  of  his  delay,- namely  interest  on 
the  value  of  the  goods — perhaps  deterioration  in  price,  and 
if  the  owner  be  insured,  the  additional  premium  he  must 
pay. 

IV.  The  proximate  cause  of  the  damage  in  this  case  was 
the  unprecedented  flood,  and  the  defendant  is  therefore 
exempt  from  liability  under  the  maxim,  In  jure  non  remota 
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causa^  sed  jproxima  spedatur.  It  were  infinite  for  the  law 
to  judge  the  causes  of  causes,  and  their  impulsions  one  of 
another;  therefore  it  coutenteth  itself  with  the  immediate 
cause;  and  judge th  of  acts  by  that,  without  looking  to  any 
further  degree.  The  policy  of  the  law  makes  the  common 
carrier  responsible  for  everything  but  acts  of  God  and  the 
public  enemies.  **  For  else  these  carriers  might  have  an 
opportunity  of  undoing  all  persons  that  had  any  dealings 
with  them  by  combining  with  thieves,  &c.,  and  yet  in  doing 
it  in  such  a  clandestine  manner  as  would  not  be  possible  to 
be  discovered.  And  this  is  the  reason  the  law  is  founded 
upon  in  that  point."  (Lord  Holt,  2  Eaym.,  909.)  Story 
(on  Bailments,  §  490,)  says:  **  He  is  treated  as  an  insurer 
as  to  all  but  the  excepted  perils,  upon  that  distrust  which 
an  ancient  writer  has  called  the  sinew  of  wisdom."  In  ^  491 
he  quotes,  Ch*  J.  Best,  **  to  give  due  security  to  property 
the  law  has  added  to  that  responsibility  of  a  carrier  which 
immediately  arises  out  of  his  contract  to  carry  for  a  reward, 
namely,  that  of  taking  all  reasonable  care  of  it,  the  respon- 
sibility of  an  insurer.  From  his  liability  as  an  insurer,  the 
carrier  is  only  to  be  relieved  by  two  things,  both  so  well 
known  to  all  the  country,  when  they  happen,  that  no  per- 
son would  be  so  raarh  as  to  attempt  to  prove  that  they  had 
happened  when  they  had  not,  namely  the  act  of  God  and 
the  King^s  enemies."  In  §  492,  he  says,  **In  questions 
therefore  as  to  the  liability  of  a  carrier  the  point  ordinarily 
is  not  so  much  whether  he  has  been  guilty  of  negligence  or 
not  as  whether  the  loss  comes  within  either  of  the  excepted 
cases."  He  says  also,  that  a  carrier  may  by  his  negligence 
be  liable  for  even  such  a  loss,  as  if  a  bargeman  should 
rashly  shoot  a  bridge  in  tempestuous  weather.  Against 
the  excepted  perils  the  carrier  must  use  ordinary  care. 
Story,  J.,  in  Waters  v.  Louisville  Insurance  Co.  (11  Pet 
223),  says:  **  It  is  a  well-established  principle  of  the  com- 
mon law  that  in  all  cases  of  loss,  we'  are  to  attribute  it  to 
the  proximate  cause,  and  not  to  any  remote  cause.  Causa* 
j)roxirna  non  remola  sjpectatur^  and  this  has  become  a  maxim 
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not  only  to  govern  other  cases  but  to  govern  cases  arisiug 
under  policies  of  insurunce.'^  llow  can  it  be  said  with  any 
propriety  that  the  defendant  was  negligent  in  not  avoiding 
the  flood,  or  that  he  colluded  with  the  Harlem  Riiilroad 
Company  for  delay  in  transporting  the  goods  so  that  they 
should  reach  Albftny  just  in  time  for  the  flood?  The  only 
cases  directly  in  point,  that  I  can  find,  are  Mcmnson  v. 
Davis  (20  Peun.  171);  Denny  v.  N.  Y.  Central  R.  R.  Co. 
(13  Gray,  481.)  In  both  these  cases  this  doctrine  is  main- 
tained.. **  But  the  ordinary  consequence  of  the  fault  charged 
in  this  case  is  the  loss  of  time,  and  the  penalty  js  measured 
accordingly,  even  though  a  concurrence  of  other  extraordi- 
nary circumstances  has  greatly  increased  the  extent  of  the 
loss.  The  law  does  not  make  the  delay  an  element  in  test- 
ing the  inevitableness  of  the  final  disaster.^'  (20  Penn.  171.) 
In  this  case  the  plaintifib  could  have  protected  themselves 
against  loss  by  continuing  their  insurance,  and  have  had 
proper  remedy  against  the  carrier  for  the  additional  expense. 
No  one  can  say  it  might  well  be  the  plaintifls  would  have 
chosen  a  different  means  of  conveyance  for  their  goods  after 
the  delay  of  ten  or  eleven  days,  when  every  thing  connected 
with  the  means  of  transportation  was  in  the  same  apparent 
condition  as  when  the  goods  were  delivered  to  the  defend- 
ant. Neither  ordinary  nor  extraordinary  care  could*  have 
foreseen  such  a  flood  as  occurred  when  **  the  water  rose 
suddenly  some  four  feet  higher  than  it  had  ever  risen 
before."  The  judge,  in  4  Whart.  204,  said  there  was  one 
of  two  proper  courses  for  the  master  to  pursue:  "To 
remain  in  safety  at  the  mouth  of  the  canal,  or  in  some  con- 
venient and  safe  place  in  the  neighborhood,  mitil  the 
obstructions  were  removed;  or  he  should  have  returned 
and  informed  the  owners  and  shippers  of  the  impructica- 
bility  of  proceeding  through  t^Je  canal."  But  if  delay 
devolves  upon  the  carrier  the  same  responsibility  as  devia- 
tion, then  in  that  case  there  was  but  one  proper  course  for 
the  master:  to  return  to  the  owners  for  instructions.  If 
the  owner,  after  every  such  loss,  were  allowed  to  seek 
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whether  the  •carrier  had  been  guilty  of  neglect  or  delay  in 
any  previous  part  of  the  journey,  "  it  would  induce'  an 
infinite  number  of  questions  as  to  the  quantum  of  care 
which,  if  used,  might  have  prevented  the*  loss."  (5  B.  A 
Aid.  174.)  The  following  authorities  show  what  is  meant 
by  act  of  God:  Story  on  Bailments,  §*511;  Angell  on 
Carriers,  §*  154;  CoggsY.  Bernard  (1  Eaym.  909);  Forward 
V.  PiUard  (1  T.  R  33). 

Causa  proxima  is  illustrated  by  the  following  authorities: 
Story  on  Bailments,  §  515;  Rusk  v.  Royal  Ex.  Ass.  Co. 
(2  B.  &  Aid.  72);  Green  v.  Elmslee  (Peake's  N.  P.  C.  212); 
Livrie  V.  Jansen  (12  East,  647);  Walker  v.  Maitland 
(5  B.  &  Aid.  174);  Patapsco  his,  Co.  (3  Peters,  222); 
Columbia  Ins,  Co.  (10  Petci-s,  507);  Waters  v.  Merchants* 
Ins.  Co.  (11  Peters);  Rice  v.  Homer  {T2  Mass.  230);  Wil- 
liams V.  Suffolk  Ins.  Co.  (3  Sumner,  270);  Saddler  v. 
Dixon  (8  M.  &  W.  895);  Redman  v.  Wilson  (14  M.  &  W. 
476);  Marble  v.  Worcester  (4  Gray,  395). 

No  law  commands,  no  public  policy  requires,  that  the 
common  carrier,  a  necessary  and  invaluable  public  servant, 
should  be  held  liable  for  a  loss  occurring  under  the  circum- 
stances  which  caused  the  damage  for  which  the  judgment 
in  this  case  was  rendered. 

G.  M,  Sjpeir,  for  the  respondents. 

I.  The  defendant  was  a  common  carrier  and  liable  as 
such  under  the  bill  of  lading  or  contract,  and  not  a  mere 
forwarder,  whose  duty  consisted  only  in  receiving  and 
delivering  the  goods  to  others  to  be  carried.  {Blossom  v. 
Griffin,  3  Kern.  569;  Mercantile  Ins.  Co.  v.  Chase,  1  E.  D. 
Smith  115;  Fairchild  v.  Slocum,  19  Wen.  329;  Wilcox  v. 
Parmelee,  3  Sand:  S.  C.  R.  610. 

1.  The  term  to  be  forwarded  by  Spaulding's  lExpress 
to  the  place  named  in  the  bill  of  lading,  to  wit :  "to  R.  A. 
&  Co.,  Louisville,  Ky.,  via  Indianapolis,"  is  controlled  by 
the  nature  and  extent  of  the  undertaking.    The  defendant 
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was  bound  to  deliver  the  goods  at  Louisville  whether  the 
term  used  was  **  carry"  or  "forward."  Besides,  the  com- 
peusation  received  of  $1.78  per  100  lbs.,  was  the  price  for 
the  whole  service.  {Mmchamp  v.  Lancaster  Rail  R.  Co.f  8 
Mees.  &  Wels.,  421.) 

2.  The  fact  proved,  ''  that  the  defendant  had  no  interest 
in  or  control  over  any  of  the  routes  or  railroads  mentioned 
in  the  said  bill  of  lading  over  which  the  said  goods  were 
transported,"  does  not  relieve  him  from  his  responsibility. 
He  undertook  to  deliver  the  goods,  and  it  thereby  became 
his  duty  to  provide  the  means. 

3.  The  bill  of  lading  does  not  specify  any  routes  or  rail- 
roads. It  simply  states  that  the  goods  should  be  carried 
via  Indianapolis. 

4.  The  provision  that,  in  case  of  loss  from  any  cause  from 
which  Spaulding's  Express  should  be  liable,  they  shall  have 
the  benefit  of  any  insurance  thereon,  and  in  case  of  loss  on 
the  lakes,  the  freight  and  charges  to  or  at  Buffalo  should 
be  paid  by  the  owner  is  wholly  inconsistent  with  the  claim 
that  his  duty  was  performed,  and  his  liability  terminated 
by  a  mere  deliveiy  of  the  goods  to  other  persons  to  be 
carried. 

IL  The  injury  to  the  goods  resulted  from  the  unreason- 
able and  inexcusable  delay  in  their  transportation,  through 
the  negligence  and  fault  of  the  defendant. 

1.  The  defendant  received  all  the  goods  at  the  same 
time,  to  wit,  on  the  27th  of  January,  1857,  in  New  York, 
and  all  the  cases,  excepting  five,  which  were  damaged, 
reached  their  place  of  destination  in  twelve  or  fourteen 
days  after  they  were  received  in  New  York,  that  is  to  say, 
they  reached  Louisville  on  the  8th  or  10th  of  Febiniary. 

2.  The  five  damaged  cases  reached  Albany  on  the  7th 
of  February,  when  they  ought  to  have  been  with  the 
undamaged  goods  at  Louisville.  The  proof  is  that  the 
average  usual  time  of  conveyance  from  New  York  to  Louis- 
ville is  from  ten  to  fifteen  days,  and  there  is  nothing  m 
the  case  to  show  that  the  undamaged  goods  were  carried 
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through  by  any  UDUsual  speed.  It  is  plain,  therefore,  that 
if  the  defendant  had  performed  his  duty  -these  five  cases 
would  have  reached  Louisville  at  the  same  time  with  the 
others. 

3.  The  distance  between  Albany  and  New  Yoi-k  by  the 
Harlem  Railroa^l  is  160  miles,  and  freight  cars  were  run- 
ning on  that  road  daily;  and  there  is  no  explanation  offered 
by  the  defendant  for  this  gross  negligence  in  the  perform- 
ance of  his  duty. 

III.  The  defendant,  as  common  carrier,  must  be  without 
fault  himself,  in  order  to  claim  exemption  from  liability  for 
damage  done  to  goods  in  his  hands  in  course  of  transporta- 
tion, though  injured  by  what  is  deemed  the  act  of  God. 
He  omitted  to  perform  his  plain  duty,  and  violated  his  con- 
tract to  carry,  by  an  unreasonable  detention.  The  delay 
did  not  cause  the  flood,  but  did  expose  the  goods  to  the 
peril.  From  the  moment  his  faulty  negligence  began,  he 
became  an  insurer  against  the  consequences  therefrom,  both 
ordinary  and  extraordinary.  (Davis  v.  Qarrett,  6  Bing. 
716;  Bell  v.  Reedy  4  Binney,  127;  Hart  v.  Allen,  2  Watts, 
114;  Williains  v.  Grant,  1  Conn.  R  492;  Crosby  v.  Fitch, 
12  Conn.  R  410.) 

IV.  The  clause  in  the  contract  that  "  no  risk  should  be 
taken  over  two  hundred  dollars  on  any  single  package," 
has  reference  to  perils  which  occur  without  the  actual  fault 
of  the  defendant,  and  does  not  exempt  him  from  liability 
from  losses  resulting  from  his  actual  negligence.  {Cole 
V.  Goodwin,  19  Wend.  251;  Gould  v.  Bill,  2  Hill,  623; 
Hollister  V.  Nowlen,  19  Wend.  234.) 

1.  The  intention  of  insertiufir  the  clause  was  to  cjuard 
against  liability  upon  small  packages  of  goods  of  great  value, 
and  to  diminish  the  risk  of  insurance  without  a  correspond- 
ing compensation  for  transportion. 

2.  The  seventeen  packages  were  enclosed  in  a  rough 
open  box,  through  which  they  could  be  seen.  The  defend- 
ant received  one  dollar  and  seventy-eight  cents  for  every 
one  hundred  pounds.     He  received  pay,  therefore,  for 
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seventeen  packages  instead  of  one,  and  the  defendant  knew 
he  was  receiving  seventeen  packages. 

Davies,  J.  It  is  conceded  that  there  was  unreasonable 
delay  on  the  part  of  the  defendant  in  the  carriage  of  the 
goods  from  the  city  of  New  York  to  the  city  of  Albany. 
The  eighty-four  cases  were  delivered  together  6n  the  27th 
of  January,  and  it  was  the  duty  of  the  defendant  to  trans- 
port or  forward  the  same  without  unnecessary  delay.  If 
they  had  all  been  forwarded  together,  the  whole  would 
have  reached  Louisville  about  the  time  that  those  five  cases 
reached  the  city  of  Albany.  Then  it  is  also  conceded  that 
the  goods  were  injured  by  an  act  of  God,  which  ordinarily 
would  excuse  the  carrier.  The  law,  upon  well  known 
motives  of  policy,  has  determined  that  a  carrier  shall  be 
responsible  for  the  loss  or  injury  to  property  entrusted  to 
him  for  transportation,  though  no  actual  negligence  exist, 
unless  it,  the  loss  or  injury,  happen  in  consequence  of 
the  act  of  God,  or  the  public  enemy.  {Wibert  v.  TJie 
Neio  York  <&  Erie  Railroad  Company,  2  Kernan,  245.) 
The  defendant  seeks  to  avail  himself  of  this  well  recog- 
nized rule  of  law  to  relieve  himself  from  liability  in  the 
present  action;  and  there  would  be  no  question  that  it 
would  be  adequate  for  such  purpose  if  the  defendant  had 
been  free  from  fault  himself,  and  if  his  negligence  had  not 
contributed  to  the  injury  complained  of.  It  is  a  well 
settled  rule  that,  when  the  law  creates  a  duty  or  charge, 
and  the  party  is  disabled  from  performing  it,  without  any 
default  in  himself,  and  has  no  remedy  over,  the  law  will 
excuse  him.  {Haimony  v.  Bingham,  2  Kern.  99.)  It  is  to 
be  observed  that  the  foundation  of  this  exemption  is,  that 
the  party  claiming  the  benefit  and  application  of  it  must  be 
without  fault  on  his  part.  If  these  goods,  therefore,  had 
been  forwarded  from  New  York  to  Albany  with  reasonable 
diligence,  and  the  injury  had  happened  to  them,  as  it  did. 
by  an  act  of  God,  then  the  defendant  would  have  been 
excused  and  exempted  from  liability  for  the  damages  to 
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the  goods  so  entrusted  to  him.  This  principle  or  distinc- 
tion is  fully  recognized  by  al)undant  authority,  and  is 
founded  alike  upon  sound  sense  and  good  nionils.  In 
Davis  V.  Gart'ett  (6  Bing.  716),  tl»  plaintiff  put  on  board 
the  defendant's  barge,  lime,  to  be  conveyed  from  the  Med- 
way  to  London.  The  master  of  the  barge  deviated 
unnecessarily  from  the  usual  course,  and,  during  the  devi- 
ation, a  tempest  wetted  the  lime,  and,  the  barge  taking  fire 
thereby,  the  whole  was  lost.  The  defendant  claimed  that, 
the  lime  having  been  destroyed  by  the  act  of  God,  he  >vas 
exempt  from  all  liability  for  its  loss.  But  the  court  thought 
otherwise;  and  Tindal,  C.  J.,  in  delivering  the  opinion, 
observed  that  no  wrong-doer  can  be  allowed  to  apportion 
or  qualify  his  own  wrong;  and  that,  as  a  loss  had  actually 
happened  whilst  his  wrongful  act  was  in  openifion  and 
force,  and  which  was  attributable  to  his  wrongful  act,  he 
could  not  set  up,  as  an  answer  to  the  action,  the  bare  possi- 
bility of  a  loss  if  his  wrongful  act  had  never  been  done. 
It  might  admit  of  a  different  constniction  if  he  could  show 
not  only  that"  the  same  loss  miffht  have  happened,  but  that 
it  must  have  happened  if  the  act  complained  of  had  not 
been  done.  There  is  no  evidence  of  this  character  in  the 
present  case,  nor  any  suggestion  that  the  injury  in  the 
present  instance  would  have  occurred  if  the  goods  had  been 
sent  forward  without  any  unreasonable  delay.  It  is  appa- 
rent that  if  they  had  been  they  would  not  have  been 
injured  in  the  particular  manner  they  were.  If  the  five 
cases  injured  had  gone  on  with  the  other  seventy-nine  cases, 
and  no  reason  is  suggested  why  they  could  not,  it  is  reason- 
able to  assume  they  would  have  reached  their  ultimate 
destination  without  injury. 

In  the  case  of  Buson  y.  The  Charleston  Steamboat  Co.  (1 
Harp.  262),  where  goods  were  laden  on  board  a  steamboat 
which  grounded  from  the  reflux  of  the  tide,  in  consequence 
of  which  she  fell  over,  and  the  bilge  water  rose  into  the 
cabin  and  injured  a  box  of  books  belonging  to  the  plaintiff, 
the  defendants  were  held  liable  for  the  loss.     The  court 
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regarded  the  defendants  as  guilty  of  negligence,  in  not 
selecting  a  proper  place  for  the  grounding  of  the  vessel, 
and  in  not  removing  the  books  when  the  water  came  into 
the  cabin,  and  said  that  the  injury  was  not  an  unavoidable 
consequence  of  the  grounding,  but  the  consequence  of  neg- 
ligence in  grounding.  So  also,  in  Campbell  v.  Muse^  (1 
Harp.  468.)  The  wagon  of  the  defendant,  in  which  he 
was  carrying  goods  for  hire,  stuck  fast  in  fording  a  creek, 
and  the  water  iising  suddenly  damaged  the  goods,  it. was 
held  that  the  defendant  was  liable  for  the  damffges  so  occa- 
sioned. The  court  say,  that  it  is  manifest  that  if  the 
defendant  had  gone  through  the  creek,  without  stopping, 
no  injury  would  have  resulted;  his  halting  there,  and  not 
the  rise  in  the  creek  was  the  cause  of  injury,  and  if  such 
circumstance  were  to  operate  as  a  relief  from  liability,  the 
carriers  of  this  description  would  be  always  exempted.  In 
Bell  V.  Reed^  (4  Binuey,  127,)  the  supreme  court  of  Penn. 
held  that  a  carrier's  vessel  must  be  seaworthy,  or  he  must 
answer  for  the  loss  or  injury  to  goods  carried  in  her,  al- 
though the  loss  does  not  proceed  from  the  unseaitrorthiness. 
Hart  V,  Allen  (2  Watts,  114),  contains  a  very  critical  review 
of  the  case  in  4  Binney,  and  Gibson,  Ch.  J.,  says,  that  it 
was  held  in  that  case,  that  to  render  a  carrier  liable  for  an 
act  of  Providence,  it  is  necessary  that  his  own  carelessness 
should  have  co-operated  with  it  to  precipitate  the  event. 
And  in  thid  latter  case,  it  was  held  that  the  first  inquiry 
was,  to  test  the  liability  of  the  carrier  whether  the  captain 
and  crew  of  the  vessel  carrying  the  goods  had  competent 
skill  and  ability  to  navigate  the  vessel;  and  if  they  had  not, 
whether  the  want  of  it  contributed  in  any  degree  to  the 
actual  disaster.  In  Hand  v.  Boynes  (4  Whar.  204),  the 
carrier  was  held  liable  for  loss  of  goods,  caused  by  an  act 
of  God,  on  the  ground  that  he  had  deviated  from  the  direct 
and  usual  route,  and  was  therefore  in  fault  at  the  time  the 
injnry  happened* 

In  Williama  v.  Grant.  (1  Conn,  Rep.  487),  Swift  Ch.  J. 
thus  clearly  defines  the  rule  of  law  applicable  to  a  case  of 
41 
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thi6  kind.  He  says:  "  Under  the  term  act  of  God  are  oom* 
prehended  all  misfortunes  and  accidents  ariiing  from  iner* 
itable  necessity  which  haman  prudence  conld  not  foresee  or 
prevent;  and  in  cases  of  this  description,  carriers  may  be 
liable  for  a  loss  arising  from  an  inevitable  necessity  existing 
at  the  time  of  the  loss,  if  they  had  been  guilty  of  a  previous 
negligence  or  misconduct  by  which  the  loss  may  have  been 
occasioned.''  Gouu),  J.,  said :  '*  It  is  a  condition  precedent 
to  the  exoneration  of  the  carriers,  that  they  should  have 
been  in  no  Qefault,  or  in  other  words,  that  the  goods  of  the 
bailee  should  not  have  been  exposed  to  the  peril  or  acci- 
dent which  occasioned  the  loss,  by  their  own  misconduct, 
neglect  or  ignorance.  For  though  the  immediate  or  proxi- 
mate cause  of  a  loss,  in  any  given  instance,  may  have  been 
what  is  ter]!ned  the  act  of  God,  or  inevitable  accident,  yet 
.if  the  carrier  unnecessarily  exposes  the  property  to  such 
accident,  by  any  culpable  act  or  omission  o(  his  own,  he  is 
not  excused."  Crosby  v.  Fitch  (12  Conn.  410),  holds  the 
same  doctrine.  These  cases  therefore  clearly  establish  the 
rule  that  t])e  carrier  cannot  avail  himself  of  the  exoeption 
to  his  liability  which  the  law  has  created,  unless  he  has  been 
free  from  negligence  or  fault  himself.  The  policy  of  the 
law  is  to  hold  carriers  to  a  stiict  liability;  and  this  policy 
for  wise  and  just  purposes  ought  not  to  be  departed  from. 
But  when  the  injury  occurs  from  a  cause  which  the  carrier 
could  not  guard  against  nor  protect  himself  from,  in  such 
an  event  the  law  excuses  him,  but  it  only  does  it  when  he 
himself  is  not  in  fault  and  is  free  from  all  negligence. 

There  are  two  cases  which  seem  to  maintain  a  contrary 
doctrine  and  which  will  now  be  adverted  to.  One  is  that 
of  Morrison  v.  Davis  (20  Penn.  R  171).  In  that  case 
goods  were  carried  in  a  canal  boat  on  the  Pennsylvania 
canair  and  were  injured  by  the  wrecking  of  the  boat  caused 
by  an  extraordinary  flood,  and  it  was  held  that  the  carriers 
were  not  rendered  liable  merely  by  the  fact  that  when  the 
boat  was  started  on  its  voyage  one  of  the  horses  attached 
to  it  was  lame,  and  that  in  consequence  thereof  such  delay 
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occurred  as  prevented  the  boat  £rom  paaaing  the  plaoe  where 
the  accident  happened,  beyond  which  place  it  would  have 
been  safe,  and  the  general  proposition  was  decided  that 
carriers  are  answerable  for  the  ordinary  and  proximate 
consequences  of  their  negligence,  and  not  for  those  which 
are  remote  and  extraordinary.  The  court  in  its  opinion 
assumed  that  the  immediate  cause  bad  the  character  of  an 
ineyitable  accident,  but  that  this  cause  could  not  have 
affected  the  boat  had  it  not  been  for  the  remote  fault  of 
starting  with  a  lame  horse.  And  the  general  rule  was 
declared  to  be  that  a  man  is  answerable  for  the  consequencea 
of  a  fault  only  so  far  as  the  same  are  natural  and  proximate, 
and  as  may  on  this  account  be  foreseen  by  ordinary  forecast, 
and  not  for  those  which  arise  from  a  conjunction  of  the 
faults  with  other  circumstances  that  are  of  an  extraordinary 
nature,  and  it  was  held  that  the  true  measure  of  liability 
was  indicated  by  the  maxim»  causa  prazima,  non  remota 
^ectaiur. 

The  other  case  is  that  of  Denny  r.  Jfew  Twk  Central 
Railroad  Oompany  (13  Gray,  481),  where  it  was  held  that 
the  proprietors  of  a  railroad,  who  negligently  delayed  the 
transportation  of  goods  delivered  to  them  as  common  cac- 
riers,  and  then  to  transport  them  safely  to  their  destina- 
tion, are  not  responsible  for  injuries  to  the  goods  by  a 
flood  while  in  their  depot  at  that  plaoe,  although  the  goods 
would  not  have  been  exposed  to  such  injury  but  itx  the 
delay.  The  jury  found  specially  that  the  defendants  were 
wanting  in  that  degree  of  care  and  diligence  which  the  law 
required  of  them  in  seasonably  transporting  the  plaintiff's 
wool  from  the  Suspension  Bridge  to  Albany,  and  that  the 
wool  was  injured  by  reason  of  the  want  of  such  care  and 
diligence,  and  that  the  defendants  were  wanting  in  that 
degree  of  care  which  the  law  required  of  them  in  attempt- 
ing to  save  the  plaintiff's  wool  from  the  injury  which  it 
received  at  the  place  where  it  w^s  deposited  by  them  on 
its  arrival  at  Albany.  In  the  opinion  of  the  court  the  caaq 
was  considered  only  upon  the  first  lading,  the  verdict  of 
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the  jury  upon  the  second  having  been  set  aside  as  against 
the  weight  of  evidence.  And  the  court  held  the  jury  only 
to  affirm  that  the  defendants  failed  to  exercise  due  care  and 
diligence  in  the  prompt  and  seasonable  transportation  of 
the  wool,  and  that  by  reason  of  this  failure,  and  the  conse- 
quent detention  of  the  wool  at  Syracuse,  it  was  injured  by 
the  rise  of  the  water  in  the  Hudson,  and  thereby  sustained 
damages  to  which  it  would  not  have  been  exposed  if  it  had 
arrived  at  Albany  as  soon  as  it  should  have  done,  because 
in  that  event  it  would  have  been  taken  away  from  the 
defendants'  freight  depot  and  carried  forward  to  Boston 
before  the  occurrence  of  the  flood.  The  decision  was  put 
in  the  case  upon  the  ground  that  the  defendants  were 
responsible  only  for  the  proximate  and  not  for  the  remote 
consequences  of  their  actions.  And  the  court,  arriving  at 
the  conclusion  that  the  defendants  were  not  liable,  placed 
much  stress  upon  the  fact  that  the  duty  of  the  defendants, 
as  carriers,  had  terminated  at  the  time  the  injury  hap- 
pened. Tney  had  made  the  delivery  required  of  them, 
and  they  were  sought  to  be  charged  because  they  had 
not  made  it  earlier.  At  the  time  of  the  flood,  thei'efore, 
they  were  not  in  charge  of  the  wool  as  common  carriers. 
All  their  duties  and  responsibilities  as  such  had  ceased, 
except  that  they  were  liable  for  such  damages  as  the  owners 
had  sustained  by  reason  of  their  delay  in  the  delivery  of 
it.  The  court  say  that  the  rise  in  the  waters  of  the  £[ud« 
son,  which  did  the  mischief  to  the  wool,  occurred  at  a 
period  subsequent  to  this,  that  is,  the  termination  of  their 
duty  as  carriers,  and  consequently  was  the  direct  and  proxi- 
mate cause  to  which  that  mischief  is  to  be  attributed. 
The  negligence  of  the  defendants  was  remote;  it  had  ceased 
to  operate  as  an  active,  efficient  and  prevailing  cause  as 
soon  as  the  wool  had  been  carried  on  beyond  Syracuse,  and 
could  not,  therefore,  s.ibject  them  to  responsibility  for  an 
injury  to  the  plaintiff's  property  resulting  from  a  subse- 
quent inevitable  accident  which  was  the  proximate  cause  by 
which  it  was  produced. 


June,  1864.]  Bead  v.  SpAtrLDiNO.  645 

Opinion  of  Datiu,  J. 

—  f  ■  ■■ 

In  the  case  at  bar,  the  property  was  yet  in  the  custody, 
care  and  control  of  the  carrier.  His  duty  in  relation  to  it 
had  been  only  in  part  performed,  and  although  the  injury 
would  not,  doubtless,  have  happened  but  for  the  negligence 
of  the  defendant,  yet  it  can  hardly  be  said  that  such  negli- 
gence was  so  remote  that  it  did  not  contribute  to  the  injury. 
A  similar  objection  was  urged  in  the  case  of  Davfa  v.  Gar- 
reU  {mpra)y  where  it  was  urged  that  there  was  no  natural 
or  necessary  connection  between  the  wrong  of  the  master 
in  taking  the  barge  out  of  its  proper  course  and  the  loss 
itself,  for  that  the  same  loss  might  have  been  occasioned 
by  the  very  same  tempest  if  the  barge  had  proceeded  in 
her  direct  course.  But  the  court  held  the  objection  unten- 
able, and  said  the  same  answer  might  be  attempted  to  an 
action  against  a  defendant  who  had  by  mistake  forwarded 
a  parcel  by  the  wrong  conveyance  and  a  loss  had  thereby 
ensued,  and  yet  the  defendant  in  that  case  would  undoubt- 
edly be  liable.  These  cases  in  Pennsylvania  and  Massa- 
chusetts would  seem  to  establish  the  exemption  of  the 
defendant  from  liability  in  the  present  action.  If  they  are 
to  be  regarded  as  holding  that  doctrine  they  are  certainly 
in  conflict  with  numerous  adjudged  cases,  and  would  greatiy 
relax  the  rules  as  to  the  responsibility  of  common  carriers, 
and  in  this  state,  where  with  one  exception,  these  rules 
have  been  rigidly  adhered  to,  they  ought  not  to  be  fol- 
lowed. When  the  carrier  is  entrusted  with  goods,  and  they 
are  injured  or  lost  on  the  transit,  the  law  holds  him  respon- 
sible for  the  injury.  He  is  only  exempted,  by  showing 
that  the  injury  was  caused  by  an  act  of  God  or  of  the  pub- 
lic enemy.  And  to  avail  himself,  of  such  exemption,  he 
must  show  that  he  was  free  from  fault  at  the  time.  In  the 
language  of  the  superior  court,  *'  a  common  carrier,  in  order 
to  claim  exemption  from  liability  for  damage  done  to  goods 
in  his  hands  in  course  of  transportation,  though  injured  by 
what  is  deemed  the  act  of  God,  must  be  without  fault  him- 
self ;  his  act  or  neglect  must  not  concur  and  contribute  to 
the  injury.    K  he  departs  from  the  line  of  duty  and  vio- 
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l]ates  his  contract,  and  while  thus  in  flstult,  and  in  conse- 
quence of  the  fault,  the  goods  are  injui^d,  by  the  act  of 
God,  which  would  not  otherwise  have  caused  th^  injury, 
he  is  not  protected.^  For  these  reasons  I  am  of  the  opinion, 
that  the  judgment  of  the  superior  court  should  be  affirmed. 
JoHNSOK,  J.,  was  for  revet^a).  All  the  oth^  judges 
oeing  fon&ffirmance,  judgment  affirmedi 


Jane,  ISU.]  Baroos  v.  SnxB.  647 


AJhrtnot  of  CMt. 


Chables  W.  Bbiogs  aud  John  T.  Bjbqgqos  r.  CoABUBa  Sizkb. 

Neither  the  retention  of  an  order  for  the  delivery  of  property  by  the  draweOy 
nor  the  subsequent  recognition  of  it  in  a  letter,  or  in  conversation,  nor  all 
•of  them  combined,  will  ppove  aa  acceptance  of  the  order. 

Betentiott  of  an  order  may,  unexplained,  justify  an  inference  of  aeoeptanm. 

But,  where  the  drawee  of  an  order  for  carrot  seeds  wrote  a  letter  to  the 
payees  acknowledging  the  receipt  of  the  order,  and  saying  that  he  could 
not  then  fill  the  order,  but  that  he  would  try  and  send  a  part  or  the  whole 
of  the  oeod  in  the  oourse  of  two  or  three  weeks?  Heldj  that  the  infevenoe 
arising  from  the  retention  of  the  order  was  rebutted  by  the  letter. 

Held,  aUoj  that  the  letter  was  not  an  acceptance  of  the  order,  there  being 
no  promise  to  deliver,  at  any  time,  any  quantity  of  seed. 

That  the  letter  was  to  he  treated  rather  as  an  offer  of  new  oondltions,  npoR 
which  the  drawee  expressed  his  willingness  to  try  to  doliver  all  or  part  of 
the  seed;  and  that,  if  it  were  thus  considered,  then  it  was  incumbent  on 
the  payees  to  notify  the  drawee  of  their  acceptance  of  the  proposed  terms. 

A  recognition,  by  the  drawee,  of  the  goodness  of  an  order,  is  not  an  accept- 
ance; especially  where  he  declares,  at  the  same  time,  bis  inability  to 
deliver  the  property  unless  the  payee  will  wait  until  be  can  import  It. 

Orders  for  the  delivery  of  personal  property  do  not  require  any  acceptance* 
They  are  usuaHv  retified  by  a  delivery  of  the  property  on  presentation; 
And  hence  it  is  that  possession  of  such  an  order,  unexplained,  is  evidenoe 
that  the  drawee  has  paid  It. 

The  holder  of  such  an  order  may,  however,  require  an  acceptance  of  the 
same  in  writing;  and,  when  he  does  require  it,  the  drawee  is  bound  so  to 
aocq>t. 

Where  the  payees  did  not  ask  or  expect  a  written  acceptance  of  the  order, 
but  sent  it  forward  in  the  expectation  that  the  property  would  be  at  once 
forwarded  or  notice  given  that  it  would  not  be  delivered,  and  the  drawee 
declined  to  accept,  and  immediately  notified  the  payees  of  his  determina- 
tion not  to  accept  unless  they  would  accept  the  conditions  which  he  pro- 
posed, which  they  failed  to  do;  Held,  that,  after  this,  the  retention  of  the 
order  by  the  drawee  could  have  no  effect  on  the  relation  of  the  parties. 

It  is  not  neces«iary  there  should  be  a  consideration  moving  from  the  payee  to 
the  drawee  of  an  order  in  order  to  support  an  acceptance.  In  this  case,. 
as  in  all  cases  of  bills  of  exchange,  the  consideration  for  the  acceptance 
moves  between  the  drawer  and  drawee,  and  not  between  holder  and 
acceptor. 

If  there  is  a  valid  contraet  between  the  drawer  and  drawee,  by  which. each, 
agrees  to  sell  and  deliver  property  to  the  other,  the  promise  of  the  one- 
party  is  a  suflScient  consideration  for  the  promise  of  the  other^  and  12io 
dsawer  can  mahitain  an  action  for  the  breach  of  the  contract. 
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The  plaintiffi  are  partners  in  the  business  of  raising 
garden  seeds  at  Bochester,  in  this  state,  and  the  defendant 
is  engaged  in  the  same  business  at  New  Lebanon,  in  Colum- 
bia county.    J.  Rapelje  &  Co.  were  partners,  carrying  on 

e  same  business  at  Kochester.  In  September,  1855,  the 
defendant  was  at  Rochester,  and,  while  there,  entered  into 
an  arrangement  wjth  Bapelje  &  Co.  to  exchange  with  them 
garden  seedsraised  by  him  for  garden  seeds  raised  by  them, 
and  each  delivered  to  the  other  a  schedule  containing  the 
kinds  and  quantities  which  each  desired  to  receive.  It 
would  seem  that  prices  were  agreed  upon  for  the,  various 
kinds  of  seed,  but  whether  such  prices  were  entered  in  the 
schedules  does  not  distinctly  appear.  It  would  also  seem 
that  the  defendant  was  accustomed  to  visit  those  who  pur- 
chased seeds  of  him,  before  the  time  for  delivery  thereof, 
in  order  to  ascertain  the*  kinds  and  quantities  desired,  and 
that  the  arrangement  with  Rapelje  &  Co.  was  made  while 
on  such  an  excursion.  At  the  time  of  making  this  arrange- 
ment some  of  the  seeds  were  not  threshed  so  as  to  be  ready 
for  delivery;  when  they  were  ready  does  not  appear. 
Amo.ngst  other  seeds  desired  by  Rapelje  &  Co.  of  the 
defendant  was  1,000  pounds  of  carrot  seed,  which  was  worth 
in  October,  1855,  fifty-six  cents  per  pound. 

Soon  after  the  aforesaid  arrangement  was  made,  R.  &  Co. 
sold  to  the  plaintiffs  500  lbs.  of  the  carrot  seed,  to  be  deliv- 
ered by  the  defendant,  and  gave  to  them  an  order  on  the 
defendant  in  the  words  following,  viz: 

**  Charles  Sizer — deliver  to  Briggs  &  Bro.  500  pounds 
carrot  seed  and  charge  J.  Rapeue  &  Co. 

"  1st  Oct.,  1855." 

This  order  was  immediately  enclosed  to  the  defendant  by 
mail,  who  received  the  same  and  has  ever  since  retained  it. 
On  the  4th  October,  1855,  the  defendant  caused  to  be 
written  to  the  plaintiff  a  letter,  of  which  the  following  is  a 
copy,  viz: 

**  New  Lebanon,  Oct.  4,  1855. 

"Esteemed  Friends, — Yours  of  the  1st  insL  containing 
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Bapelje  &  Co.'s  order  for  carrot  seeds  w&s  duly  received. 
I  cannot  get  any  carrot  seeds  of  our  folks  as  I  generally 
have,  and  therefore  cannot  supply  at  present.  My  crop  is 
pretty  fair,  but  is  not  dry  enough  to  thresh.  I  will  try  to 
send  a  part  or  the  whole  of  it  in  two  or  three  weeks. 
**  Yours  respectfully,  Charles  Sizer, 

"Per  J.  A.  Young." 

Immediately  on  the  receipt  of  this  letter  the  plaintiffs 
paid  K  ^  Co.  for  the  five  hundred  pounds  of  seed  by 
giving  them  notes  therefor,  and  such  notes  were  subse- 
quently paid.  R.  &  Co.  failed  in  business  in  December, 
1856,  and  assigned  their  property  for  the  benefit  of  their 
creditors.  They  were  solvent  when  the  arrangement  was 
made,  in  September,  1855.  On  the  19th  of  November, 
1855,  the  plaintiffs  wrote  to  the  defendant  urging  him  to 
send  forward  the  carrot  seed,  as  they  would  be  short.  In 
January,  1856,  there  was  a  personal  interview  between  the 
defendant  and  the  plaintiffs,  wherein  the  defendant  recog- 
nized the  order,  by.  stating  that  it  was  good,  and  offering 
to  furnish  the  seed  if  the  plaintiffs  would  wait  till  he 
could  import  it  from  France,  which  the  plaintiffs  declined 
to  do  on  account  of  the  lateness  of  the  season.  The  defend- 
ant has  never  furnished  any  carrot  seed  on  the  order.  Its 
value  was  $332. 

The  complaint  contained  two  causes  of  action,  in  the 
first  of  which  the  arrangement  between  R.  &  Co.  and  the 
defendant  was  set*forth,  and  the  drawing  and  acceptance 
of  the  draft  were  alleged,  and  the  non-delivery.  The 
second  cause  of  action  contained  the  same  matters,  and 
also  a  claim  for  special  damage,  by  reason  of  the  non- 
delivery of  the  seed.  The  answer  was  a  general  denial  of 
the  complaint. 

The  cause  was  tried  before  Datts,*  J.,  without  a  jury, 
who  found  the  facts  above  stated,  and  ordered  judgment 
for  the  plaintifl^  for  $332,  besides  costs. 

The  court  further  found,  as  matter  of  fact,  that  at  the 
time  the  order  was  drawn  on  the  defendant  by  R  &  Co. 
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they  were  indebted  to  the  defendant  for  balance  of  accoaat 
in  the  sum  of  $60,  but  when  the  arrangement  was  made  in 
September,  the  defendant  was  indebted  to  R,  A  Co.  in  tJhe 
sum  of  about  |400, 

The  general  term  of  the  serenth  district  reyersed  the 
judgn^ent,  and  ordered  a  new  trial,  upon  the  groimds: 
1st.  That  there  never  had  been  an  acceptance  of  the  order, 
and  2d«  That  there  was  no  consideration  for  the*  defend- 
ant's promise. 

The  plaintiffii  appealed  to  this  courts  stipulating  tibat 
final  judgment  might  be  entered  against  them  if  the  judg^ 
ment  of  the  general  term  should  be  affirmed. 

Daniel  Wood^  for  the  appellant 

J.  Van  VoorkiSi.  for  the  respondent 

MuLUN,  J.  If  there  was  an  agreement  entered  into  bj 
the  defendant  to  deliver  500  pounds  or  uny  other  quantity 
of  carrot  seed,  that  agreement  was  with  Bapelje  &  Co.,  aud 
Hot  with  the  plaintiffs,  unless  the  defendant  accepted  the 
order  drawn  by  B.  &  Co.,  in  favor  of  the  plaintiflk  It  was 
the  acceptance,  and  the  acceptance  alone,  that  gave  the 
plaintifl^  a  right  of  action.  The  original  agreement  has 
never  been  transferred  to  the  plaintiffs.  The  right  of  action 
for  its  breach  .passed  to  the  assignee  of  B.  &  Co.,  by  th« 
assignment  for  the  benefit  of  their  creditors,  or  remains  in 
them. 

The  important  and  indeed  the  only  question  in  the  case 
is  did  the  defendant  accept  the  order  ?  The  court  below 
did  not  in  terms  find  an  acceptance,  but  it  found  facts  from 
which  it  is  said  acceptance  may  be  inferred.  .  These  were 
the  retention  of  tbeaorder;  the  subsequent  recognition  of 
it,  in  the.  defendant's  letter  of  ihe  4th  of  October,  1855,  and 
in  the  conversation  in  January,  1856.  But  none  of  theses 
nor  all  of  them  combined,  prove  an  acceptance. 

Betention  of  an  order  may,  unexplained,  justify  an  infer- 
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ence  of  acceptance,  but  in  this  case  any  such  inference  is 
rebutted  by  the  letter  of  the  4th  of  October.  In  that  letter 
the  defendant  distinctly  informs  the  plaintiffs  that  he  could 
not  then  fill  the  order  but  he  would  try  and  send  some  or 
all  of  it  in  the  course  of  two  or  three  weeks.  If  this  letter 
is  relied  upon  the  plaintifb  must  take  the  acceptance  as 
given,  and  that  acceptance  was  to  try  to  deliver  in  two  or 
three  weeks  a  part  or  the  whole  of  the  carrot  seed.  This 
is  no  acceptance  of  the  order.  There  is  no  promise  to 
deliver  at  any  time  any  quantity  of  seed. 

This  letter  is  to  be  treated  rather  as  an  offer  of  new  con- 
ditions, upon  which  the  defendant  expresses  his  willing- 
ness to  try  to  deliver  all  or  part  of  the  seed.  But,  if  it  is 
thus  considered,  then  it  was  incumbent  on  the  plaintiffs  to 
notify  the  defendant  of  their  acceptance  of  the  proposed 
terms.  This  they 'never  did,  but  insisted  on  the  letter  as 
an  acceptance  of  the  order,  and  claimed  damages  by  reason 
of  the  non-delivery  of  the  seed. 

There  was  nothing  in  the  interview  of  January,  1856, 
evincing  an  intention  to  accept  the  order  unless  upon  con- 
ditions which  the  plaintiffs  refused  to  assent  to.  The 
learned  judge  finds  he  recognized  the  order  by  stating  that 
it  was  good.  But  a  recognition  of  the  goodness  of  the 
order  is  not  an  acceptance;  particularly  in  view  of  the  fact 
that  he  declared,  at  the  same  time,  his  inability  to  deliver 
the  property  unless  the  plaintiffs  would  wait  till  he  could 
import  it  They  declining  to  wait  relieved  the  defendant 
from  any  liability  upon  his  offer. 

Had  this  been  a  bill  for  the  payment  of  money,  and 
transmitted  to  the  defendant  for  acceptance,  the  retention 
of  the  bill  would  not  have  justified  the  inference  of  an 
acceptance,  either  in  this  country  or  in  England,  before  the 
passage  of  the  statutes  requiring  acceptances  of  bills  to  be 
in  writing.  Chitty,  in-  his  work  on  Bills,  (8th  American 
[Springfield]  Edition,  324,)  says:  **An  acceptance  may 
also,  as  to  foreign  bills,  (except  those  drawn  on  France, 
when  a  written  signed  acceptance  is  required,)  be  implied 
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as  well  as  express;  and  it  is  said  that  it  may  be  inferred 
from  the  drawer's  keeping  the  bill  a  great  length  of  time, 
or  by  any  other  act  which  gives  credit  to  the  bill  and 
induces  the  holder  not  to  protest  it,  or  is  intended  as  a 
surprise  upon  him  and  to  induce  him  to  consider  the  bill  as 
accepted.  But  jt  should  seem  that  the  mere  detention  of 
a  bill  for  an  unreasonable  time  by  the  drawer  will  not 
amount  to  an  acceptance.'' 

In  Story  on  BillSi  section  246,  it  is  said,  keeping  a  bill 
which  is  sent  to  the  drawee  for  acceptance,  a  considerable 
length  of  time  without  returning  any  answer^  may,  under 
circumstances,  be  treated  as  an  acceptance;  especially  if, 
when  sent,  the  drawee  is  informed  that  his  so  keeping  it 
vdihovjt  returning  any  answer  will  be  deemed  an  acceptance. 
But  as  such  conduct  is  equivocal,  unless  circumstances  of  a 
stringent  character,  such  as  those  above  stated,  occur,  tho 
mere  keeping  of  the  bill  will  not  be  held  to  amount  to  an 
acceptance.     (See  also  Edwards  on  Bills,  417,  418). 

The  rules  governing  bills  of  exchange  are  at  least  as 
liberal  as  those  which  govern  orders  for  the  delivery  of 
personal  property,  and  if  the  acts  proved  in  this  case  would 
not  constitute  an  acceptance  of  a  bill,  they  would  not  con- 
stitute the  acceptance  of  an  order. 

Orders  for  the  delivery  of  personal  property  do  not 
require  any  acceptance.  They  are  usually  satisfied  by  a 
delivery  of  the  property  on  presentation;  and  hence  it  is 
that  possession  of  such  an  ord^r,  unexplained,  is  evidence 
that  the  drawee  has  paid  it.  (1  Cowen  &  Hill's  Notes, 
315;  Alvord  v.  Baker,  9  Wend.  323.)  But  there  is  no 
such  presumption  of  payment  of  orders  for  the  payment  of 
money.  The  presumption  in  such  cases  is  that  the  order 
is  drawn  on  moneys  owing  by  the  drawee  to  the  drawer. 
(See  authorities  last  cited.)  ' 

The  holder  of  an  order  for  the  delivery  of  personal  pro- 
perty may  require  an  acceptance  in  writing  of  the  order; 
and  when  he  does  require  it,  the  drawee  is  bound  so  to 
accept.    The  same  considerations  that  render  proper  the 
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acceptance  of  a  bill  or  draft  in  writing,  apply  with  equal 
force  to  orders.  The  holder,  until  acceptance,  has  no 
claim  upon  or  remedy  against  the  drawee,  and  hence  the 
relations  between  the  holder  and  drawee  are  left  depend- 
ing on  the  acceptance  or  non-acceptance  of  the  order. 
Again,  the  holder  is  entitled  to  have  thetcvidence  of  the 
acceptance  in  writing,  so  far  as  to  relieve  him  from  the 
difficulties  of  proof  attending  a  mere  verbal  or  implied 
acceptance. 

If  the  property  is  in  esse,  which  is  required  to  be  deliv- 
ered, and  is  ready  for  delivery,  the  order  is  usually  accepted 
by  an  immediate  delivery  of  the  property,  or  compliance 
with  the  order  is  at  once  refused. 

In  this  case  the  plaintiffs  did  not  ask  or  expect  a  written 
acceptance  of  the  order.  They  sent  it  forward  in  the 
expectation  that  the  property  would  be  at  once  forwai'ded, 
or  notice  given  that  it  would  not  be  delivered.  The 
defendant  declined  to  accept,  and  at  once  notified  the  plain- 
tiffs of  his  determination,  unless  they  would  accept  the 
conditions  which  he  proposed.  This  they  did  not  do. 
After  this,  retention  of  the  order  could  have  no  effect  on 
the  relation  of  the  parties. 

I  cannot  agree  witH  the  learned  judge  who  delivered  the 
opinion  of  the  court  below,  that  there  was  no  consideration 
for  the  acceptance  of  the  order,  if  it  was  in  fact  accepted. 
If  there  was  a  valid  contract  between  Bapelje  &  Co.,  and 
the  defendant  by  which  each  agreed  to  sell  and  deliver  to 
the  other,  garden  seeds,  the  promise  of  the  one  party  was 
a  sufficient  consideration  for  the  promise  of  the  other.  And 
Rapelje  &  Co.,  could  have  maintained  an  action  for  the 
breach  of  the  contract.  It  was  not  necessary  that  there 
should  be  a  consideration  moving  from  the  plaintiffs  to  the 
defendant  in  order  to  supporf  an  acceptance  of  the  order. 
In  this  case,  as  in  all  cases  of  bills  of  exchange,  the  consid- 
eration for  the  acceptance  moves  between  the  drawer  and 
drawee,  and  not  between  holder  and  acceptor. 

Had  the  court  below  put  their  decision  upon  the  ground 
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that  there  was  not  sufficient  evidence  of  an  agreement 
between  R  &  Co.  and  the  defendant  for  the  sale  by  the 
latter  to  the  former  of  any  quantity  of  ^  garden  seeds,  I 
should  have  concurred  with  them.  When  persons  engaged 
in  the  business  of  seed-raising  visit  dealers  in  the  different 
parts  of  the  state  to  ascertain  whether  any  and  what  quan- 
tity of  seeds  will  be  required  for  the  ensuing  season,  it  is 
not  expected  or  intended,  I  apprehend,  by  either  party 
that  when  the  country  dealer  indicates  the  quantity  he  will 
want,  a  binding  contract  is  thereby  made,  on  the  one  side 
to  deliver,  and  on  the  other  to  receive  the  seeds  so  ordered. 
It  is  to  be  taken  rather  as  an  offer  bj'  each  to  the  other, 
and  which  each  may  recall  at  any  time  before  it  is  acoepted. 
When  the  contract  relied  on  in  this  case  was  made,  the 
defendant  had  not  threshed  his  carrot  seed,  and  could  not, 
therefore,  know  whether  he  would  have  1,000  pounds  of 
seed  to  deliver  to  any  person,  and  it  would  be  absurd  to 
suppose  that  B.  &  Co,,  dealers  in  the  article,  supposed 
that  the  defeijdant  obligated  himself  to  deliver  to  them  the 
quantity  indicated,  or  pay  them  damages  for  the  omission 
to  deliver. 

But  there  being  no  acceptance  of  the  draft,  this  actioa 
must  fail,  whatever  might  be  our  views  as  to  the  validity 
of  the  contract  between  B.  &  Co.  and  the  defendant;  and, 
therefore,  the  order  for  a  new  trial  must  be  affirmed,  and 
judgment  absolute  rendered  for  the  defendant,  with  costs. 

All  the  judges  concurring,  judgment  affirmed. 
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JoBN  C.  Skfth  V.  William  Countbtkan. 

If  new  matter  set  up  in  an  answer  as  a  defense  U  sham,  or  irrelerant,  it  is 
the  duty  of  the  plaintiff  to  move,  on  notice,  to  strike  it  out.  If  the  new 
matter  does  not,  upon  its  face,  constitute  a  defense,  the  plaintiff  should 
demur  to  it.  He  can  not  move,  at  the  trial,  to  strike  it  out,  on  the 
ground  that  the  fkcts  stated  do  not  constitute  a  valid  defense  to  the 
action. 

A  judge  has  no  power  to  strike  out  pleadings,  on  the  trial.  All  objections 
to  the  pleadings  should  be  decided  before  the  circuit. 

An  executory  contract  for  the  sale  of  personal  property,  entered  into  upon 
false  and  fraudulent  representations  made  by  the  purchaser,  to  induce 
the  vendor  to  make  the  same,  and  upon  the  truth  of  which  representations 
the  latter  relied,  cannot  be  enforced.  Whatever  facts  would  enable  a 
party  to  avoid  a  contract,  are  equally  avallaUe  to  enable  him  to  defeat 
one  sought  to  be  enforced  against  him. 

Upon  a  negotiation  between  G.  and  W.  for  the  sale  by  G.  of  his  crop  of 
hops,  W.,  to  induce  G.  to  sell  him  the  hops,  represented  that  he  had  pur- 
chased £.*s  hops  for  the  price  6f  twelve  and  one-half  cents  per  pound. 
G.  was  ignorant  of  the  price  of  hops,  snd  was  reluctant  to  sell ;  but  rely- 
ing upon  this  representation  of  W.,  and  believing  the  same  to  be  true, 
and  having  confidence  in  the  prudence  and  judgment  of  £.,  he  entered 
into  an  agreement  with  W.  to  sell  him  his  hops  for  twelve  and  one-half 
cents  per  pound.  The  statement  as  to  the  purchase  of  E.^s  hops  by  W, 
being  untrue;  Heldf  tbst  G.  was  at  liberty  to  refuse  to  fulfill  the  contract, 
on  discovering  the  fVaud,  and  that  the  law  would  not  subject  him  to  dam- 

.  ages  for  the  breach. 

Held^  also,  that  in  an  action  against  G.  for  a  breach  of  his  agreement  te 
deliver  the  hops,  evidence  of  his  beli^  in  the  representations  made  by 
W.,  as  to  his  having  purchased  E.'s  hops,  and  that  he  entered  into  the 
-contract  relying  on  that  representation,  was  properly  received,  and  that 
the  court  did  not  err  in  refusing  to  strike  out  such  evidence  as  being 
immaterial  and  constituting  no  defense. 

Any  representation  that  affects  the  price  of  an  article,  in  regard  to  which 
one  party  places  confidence  in  the  other,  will,  if  relied  on,  and  is  false, 
and  the  party  trusting  to  the  representation  Is  injured,  render  the  contract 
void.    Per  Mullim,  J. 

A  vendor  of  property  may  put  upon  the  purchaser  the  responsibility  of 
informing  him  correctly,  as  to  the  market  value,  or  any  other  fact  known 
to  him,  affecting  the  market  price  of  the  property,  and  if  the  purchaser 
answers  untruly  the  purchase  will  be  void,  by  reason  of  the  fraud.  The 
purchaser  is  not  bound  to  answer,  in  such  a  case  i  but  if  he  does,  he  is 
bound  to  speak  the  truth.    Per  Hullin,  J. 
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Appeal  from  a  judgment  of  the  Supreme  Court  in  thefovrth 
judicial  distinct. 
The  action  is  to  recover  damages  for  the  breach  of  a  con- 
tract to  deliver  a  quantity  of  hops.     The  defendant  agreed 
in  writing  with  one  H.  R  Wood  to  sell  and  deliver  to  him, 
at  the  raili'oad  depot  at  Fort  Plain,  all  his  crop  of  hops  for 
the  year  1860,  put  up  in  bales  and  delivered  in  good  mer- 
chantable order,  on  the   20th  of  October  in  that  year. 
Wood  was  to  receive  and  pay  for  the  hops  twelve  an 4,  a 
half  cents  per  pound.      The  defendant's  crop  that  year 
amounted  to  3,409  pounds.     Wood  was  ready  and  willing 
to  receive  and  pay  for  them  at  the  time  and  place  agreed 
upon.    The  defendant  neglected  or  refused  to  deliver  them. 
Such  hops  were  proved  to  have  been  woi*th,  at  the  time 
they  were  to  be  delivered,  thirty  cents  a  pound;  and  the 
difference  between  the  contract  price  agi'eed  to  be  paid 
for  them  and  the  value  at  the  time  and  place  of  delivery 
was  1596.57,  and  which  the  plaintiff  claimed  jis  damages  for 
the  breach  of  the  contract.    The  contract  had  been  assigned 
to  the  plaintiff.     The  defendant  set  up,  by  way  of  defense, 
in  his  second  answer,  that,  at  the  time  of  making  the  con- 
tract, he  was  ignorant  of  the  price  of  hops  and  reluctant 
to  make  the  agreement.     That  Wood  represented  to  him 
that  he.  Wood,  had   purdiased  the  crop  of  one  Henry 
Elwood,  a  large  and  experienced  hop-grower,  at  twelve 
and  one-half  cents  per  pound,  and  that  he,  the  defendant, 
believing  such  statement,  and  having  faith  and  confidence 
in  the  sagacity,  prudence,  and  judgment  of  Elwood,  entered 
into  such  agreement.     He  then  alleges  that  the  statement 
of  Wood  that  he  had  purchased  Elwood's  hops  was  false 
and  fraudulent;   was  made  to  deceive   and   defraud  the 
defendant;  and  that,  by  such  false  and  fraudulent  repre- 
sentation, he,  the   defendant,  was  actually   deceived  and 
induced  to  enter  into  such  agi*eement,  which  was  very  dis- 
advantageous, as  hops  were  then  worth  more  than  twelve 
and  one-hhlf  cents  per  pound;  and  that,  immediately  there- 
after, there  was  a  great  rise  in  the  price  of  hops.     On  the 
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trial,  .the  agreement  was  proved;  the  price  of  hops,  at  the 
time  the  delivery  was  to  be  made  by  the  terms  of  the 
agreement,  was  twenty-eight  to  thirty  cents  per  pound. 
The  agreement  bore  date  August  14th.  The  price  of  hops 
on  that  day  was  shown  to  be  from  twelve  to  twelve  and  a 
half  cents  per  pound.  Upon  this  proof  the  plaintiff  rested 
his  case,  and  the  defendant  moved  for  a  non-suit,  which  was 
denied  by  the  court,  and  the  defendant's  counsel  excepted. 
The  plaintiff  then  moved  to  strike  out  the  second  ground 
of  defense,  above  stated,  for  tjhe  reasons  that  the  facts 
therein  stated  did  not  constitute  a  fraud;  and  that,  if  the 
representations  were  made  as  set  forth  in  the  answer,  they 
were  immaterial  and  constituted  no  defense  to  the  action. 
The  court  denied  the  motion,  and  the  plaintiff  excepted. 
The  defendant  was  then  permitted  to  prove,  and  did  prove, 
the  facts  as  set  forth  in  the  answer,  except  the  averment 
therein  that,  at  the  time  of  the  execution  of  the  agree- 
ment, hops  were  worth  more  than  twelve  and  one-half 
cents  per  pound,  by  himself  and  other  witnesses,  named 
Miller  and  Cronkhite.  And  it  also  appeared  from  the  tes- 
timony that,  at  the  time  of  the  negotiation,  Wood  showed 
the  defendant  his  book,  wherein  he  had  entered  several 
contracts  made  by  him  with  hop-growers  for  their  crops  at 
twelve  and  one-half  cents  per  pound.  That  Elwood's  name 
was  not  on  the  book  among  those  with  whom  contracts  had 
been  made.  Wood  was  also  sworn,  and  testified  that  he 
told  the  defendant  that  he  expected  to  purchase  Elwood's 
crop  of  hops;  and  it  was  admitted  on  the  trial  that  Wood 
had  not  purchased  any  hops  of  Elwood.  The  plaintiff 
moved  to  strike  out  the  evidence  given  by  the  defendant 
and  Miller  and  Cronkhite,  so  far  as  the  same  related  to  the 
representations  made  by  Wood  of  the  purchase  of  Elwood's 
hops,  as  being  immaterial  and  constituting  no  defense  to 
the  action;  which  motion  was  denied,  and  the  plaintiff 
excepted.  The  defendant  had  testified  that  he  had  said  to 
Wood,  if,  what  he,  Wood,  had  said  was  so,  in  regard  to 
Elwood's  hops,  he  would  enter  into  the  contract  with  him. 
42 
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Appeal  from  a  judgment  of  the  Supreme  Court  in  thef 
judicial  distinct. 
The  action  is  to  recover  damages  for  the  breach  of 
tract  to  deliver  a  quantity  of  hops.     The  defendant 
in  writing  with  one  H.  R  Wood  to  sell  and  deliver 
at  the  railroad  depot  at  Fort  Plain,  all  his  crop  of 
the  year  1860,  put  up  in  bales  and  delivered  in  g 
chantable  order,  on  the   20th  of  October  in  t 
Wood  was  to  receive  and  pay  for  the  hops  tw* 
half  cents  per  pound.      The  defendant's  crop 
amounted  to  3,409  pounds.     Wood  was  ready 
to  receive  and  pay  for  them  at  the  time  and  ] 
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The  defendant  then  added:  "  I  did  believe  the  representa 
tion  made  that  he  had  purchased  Elwood's  hop5i."    Thi 
answer  was  objected    to  by  the  plaintiflf's  counsel    a 
improper  and  immaterial;  bnt  the  objection  was  overruled , 
and  the  plaintiff's  counsel  excepted.    The  defendant  then 
testified,  without  objection,  that  he  entered  into  the  conti-aet 
relying  on  that  representation,  and  that,  soon  aftei'wards,  ho 
ascertained  its  falsity.     The  jury  found  a  verdict  for  tb 
defendant,  and  the  judgment  entered  therein  was  affirmed 
at  the  general  term.    The  three  exceptions  taken  by  the 
plaintiff  on  the  trial  to  the  rulings  of  the  court,  present  thA 
only  questions  arising  for  the  consideration  of  this  court 
upon  this  appeal. 

A.  Heesy  for  the  appellant. 

I.  The  court  erred  in  refusing  to  strike  out  the  evidenoe 
of  the  defendant,  and  Miller  and  Cronkhite,  as  well  as  refu- 
sing to  strike  out  the  second  defense  set  forth  in  the 
defendant's  answer,  for  the  ireason  that  neither  of  them 
constitute  or  establish  a  fraud,  or  constitute  a  defense  ta 
the  action. 

1.  Admitting  the  representations  testified  to  by  tha 
defendant  Countryman  and  Miller,  that  he  had  purchased 
EUwood's  hops  at  twelve  and  a^half  cents  per  pound,  il 
was  simply  the  declaration,  what  a  third  person  had  done, 
which  was  no  reason  why  he  should  do  the  same  thing,  and 
therefore  does  not  constitute  a  fraud,  or  fraudulent  repre- 
sentation to  avoid  a  contract  Chancellor  E^ent,  in  his 
Commentaries  (vol.  2,  8th  ed.  p.  634),  says:  **  The  cases 
have  gone  so  far  as  to  hold  that  if  the  seller  should  even 
falsely  affirm  that  a  particular  sum  had  been  bid  by  others 
for  the  property,  by  which  means  the  purchaser  was  induced 
to  buy,  and  was  deceived  as  to  the  value,  no  relief  was  to 
be  afforded;  for  the  buyer  should  have  informed  himself, 
from  proper  sources,  of  the  value;  and  it  was  his  own  folly 
to  repose  on  such  assertions,  made  by  a  person  whose  inte- 
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rest  might  so  readily  prompt  him  to  inveat  the  property 
with  exaggerated  value.  JSmptor  emit  guam  minimo  potest; 
venditor  vendit  quam  tnaximo  potestJ^  On  page  635 :  **  The 
sam^  principle  was  laid  down  in  a  latd  case  in  the  E.  B., 
where  it  was  held  that  a  false  representation  l^  the  buyer 
in  a  matter  merely  ffratis  dictum^  in  respect  to  which  the 
buyer  was  under  no  legal  pledge  or  obligation  to  the  seller 
for  the  precise  accuracy  of  his  statement,  and  upon  which 
it  was  the  seller's  own  indiscretion  to  rely,  was  no  ground 
of  action."  (See  also  Vernon  v.  Keys,  12  East  Rep.  632; 
See  also  Story's  Equity  Jurisprudence,  4th  edition,  ^  199; 
Davis  y.  Meeker^  5  John.  R.  354.)  Fraud  is  a  question  of 
fact  for  a  jury,  where  there  is  any  evidence  tending  to 
establish  it.  But  whether  the  evidence  tends  to  establish 
fraud  or  not,  is  always  a  question  of  law  for  the  court. 
{Erunn  v.  Voorhees,  26  Barb.  127.)  The  authority  relied 
upon  by  the  defendant,  on  the  trial,  against  striking  out 
the  evidence  of  the  defendant,  Miller  and  Cronkhite,  will 
be  foupd  in  20th  N.  Y.  R  32  {Valton  ei  cd.  v.  The  National 
Fund  Life  Assurance  Company).  The  note  is  as  follows: 
''A  policy  of  insurance  is  avoided  by  a  fraudulent  repre- 
sentation in  respect  to  a  fact  not  material  to  the  risk,  if,  in 
the  judgment  of  the  insurer,  it  be  material  in  respect  to 
inducements  to  undertake  the  risk."  It  was  upon  this 
authority  the  learned  judge  who  tried  the  cause  denied  the 
motion.  It  is  insisted  that  the  law  of  contracts  of  insurance 
and  contracts  of  sale  is  different,  and  rests  on  different  prin* 
ciples.  The  parties  do  not  deal,  in  that  instance,  on  the 
presumption  of  equal  knowledge  and  vigilance  as  to  the 
subject  matter  of  the  contract,  and  hence  a  different  rule 
of  law  pi^evdls.  The  insurer  is  essentially  passive,  and  is 
known  to  act,  and  professes  to  act,  upon  the  information  of 
the  assured.  In  an  insurance  contract,  the  special  acts,  as 
Lord  Mansfield  has  observed  {Carter  v.  Boehm^  3  Burr.  R. 
1905),  upon  which  the  contingent  chance  is  to  be  computed, 
lie  most  commonly  within  the  knowledge  of  the  insured  only. 
"The  underwriter  trusts  to  his  representations,"  and  proceeds 
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upon  the  confidence  that  he  does  not  keep  back  any  circam- 
stance  within  his  knowledge.  {Lindenau  v.  Deabrough^  8 
Barnw.  &  Ores.  386.)  Though  the  suppression  should  happen 
through  a  mistake,  without  any  fraudulent  intent,  the  policy 
ip  void.  The  contract  of  insurance  is  formed  upon  prin- 
ciples peculiar  to  itself,  and  the  common  law  maxim,  oaveal 
emptor,  has  no  application.  (See  note,  2d  Kent's  Com.  8th 
ed.,  p.  637;  See  also  3d  Kent's  Com.,  8th  ed.,  351  to  363— 
the  law  upon  contract  of  insurance.) 

2.  The  false  and  fraudulent  representations  claimed  to 
have  been  made  by  Wood,  are  immaterial,  and  constituted 
no  fraud  or  defense  to  the  action,  as  the  evidence  given  on 
the  part  of  the  plaintiff  shows  that  twelve  and  a  half  cents 
was  the  market  price,  and  the  highest  price  paid  for  hops 
by  any  one  at  the  tim^  the  contract  was  made;  and  the 
representations  made,  as  insisted  upon  by  the  defendant, 
that  he  had  purchased  EUwood's  hops  at  twelve  and  a 
half  cents,  that  being  the  market  price,  and  the  highest 
price  paid,  and  no  evidence  being  offered  or  introduced  by 
the  defendant  showing  that  hops  were  worth  more  than 
twelve  and  a  half  cents,  worked  no  injury  to  the  defend- 
ant, as  he  was  receiving  the  highest  market  price  for  hia 
hops. 

3.  The  representation  of  Mr.  Wood  that  he  had  pur- 
chased EUwood's  hops  at  the  same  price  that  he  agreed  to 
pay  the  defendant  (to  wit:  twelve  and  a  half  cents  per 
pound),  was  not  such  a  false  and  fraudulent  representation 
as  to  avoid  the  contracti  as  there  was  no  misrepresenta- 
tion as  to  market  value  or  price  paid.  (See  cases  above 
cited.) 

4.  There  can  be  no  fraud  without  damage,  and  the  evi« 
dence  shows  the  defendant  was  receiving  by  the  contract 
the  highest  market  price  at  the  time  the  contract  was  made, 
and  consequently  he  sustained  no  injury.  In  the  case  of 
Harris  v.  Ransom  (24  Miss.  Rep.  504),  the  court  say:  '*  A 
party  seeking  to  avoid  a  contract  upon  tlie  ground  of  fraud, 
must  not  only  prove  the  fraud,  but  that  he  has  sustained 
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injaiy  from  if  Again,  Ooke,  J.,  in  8  Balstrode's  Beports, 
952,  says:  "  Fraud  without  damage,  or  damage  without 
fraud,  gives  no  cause  of  action."  (See  Note  C,  2  Kent's 
Com.  8th  ed.  638.) 

5.  The  defendaut  can  not  now  avail  himself  of  the  false 
representations  made  by  Wood  as  to  the  purchase  of  £1K 
Wood's  hops;  as  the  proof  shows  Ellwood  was  a  near 
neighbor  to  the  defendant,  and  he  was  bound  to  exercise 
ordinary  prudence  and  discretion.  The  means  were  within 
his  control  to  ascertain  the  truth  or  falsity  of  the  represen- 
tations; and  if  he  failed  to  acquire  such  information,  the 
failure  is  attributable  to  his  own  neglect  and  want  of  ordi- 
nary prudence  as  to  those  representations.  {Daviay.  Sims 
d  Bates,  Lalor's  Sup.  to  Hill  &  Denio,  235.)  In  such  a 
case  the  rule,  caveat  emptor,  emphatically  applies.  {Starr 
V.  Bennett,  5  ffiU,  303,  304,  305  and  306;  Whiter.  Seaver, 
25  Barb.  242.)  In  the  case  of  Van  Epps  v.  Harrison  (5 
Hill,  67),  which  was  for  a  false  representation  as  to  the 
situation  of  a  farm,  within  ten  hours'  ride  of  the  plaintiff, 
Chief  Justice  Bronson  says:  ''It  will  seem  marvelous,  if 
not  wholly  incredible,  to  those  who  did  not  live  in  the 
years  1835  and  1836,  that  men  should  purchase  lands  within 
ten  hours'  ride  of  their  residence,  and  agree  to  pay  |32,000, 
without  ever  having  taken  the  trouble  to  look  at  the  pro- 
perty." And  again,  on  the  same  page,  he  says:  '*He 
trusted  to  the  representations  of  the  plaintiff  in  relation  to 
the  condition  of  the  property,  and  the  only  question  is 
whether  the  defendant  must  charge  the  loss  upon  his  own 
folly,  &c.  The  credulity  of  the  defendant  furnishes  but  a 
poor  excuse  for  the  falsehood  and  fraud  of  the  plaintiff, 
and  he  will  have  no  just  cause  for  complaint  if  he  is  held 
responsible  for  his  misconduct."  The  same  doctrine  is  held 
in  White  v.  Seaver  (25  Barb.  235,  242);  see  also.  Tollman 
V.  Green  (3  Sand.  R  441  and  442.) 

n.  The  court  erred  in  admitting  the  evidence  of  the 
defendant:  ''  I  did  belibve  the  representations  made  that 
he  had  purchased  Ellwood's  hops."     {Rich  v.  Jakway^ 
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(18  Barb.  p.  357;  Mmray  v.  Bethune  1  WencL  191,  see 
page  196.) 

III.  The  defendant  alleges,  in  his  answer  ^'  that,  by  such 
false  and  fraudulent  representations,  he  was  actually 
deceived  and  induced  to  enter  into  said  agreement,  which 
was  a  very  disadvantageous  one,  as  hops  were  then  worth 
more  than  twelve  and  a  half  certta  per  pound. 

1.  This  allegation  would  seem  to  be  the  gist  of  the  whole 
answer.  No  evidence  was  given  by  the  defendant  to  prove 
the  truth  of  this  portion  of  the  answer;  but,  on  the  con- 
trary, the  sum  of  twelve  and  a  half  cents,  the  price  agreed 
upon,  was  the  highest  market  price;  consequently,  the 
agreement  was  not  a  disadvantageous  one,  as  alleged  in  the 
answer,  and  this  is  the  real  injury  complained  of  by  the 
defendant. 

2.  The  defendant,  in  his  answer,  also  alleges:  **  That  he 
relied  upon  the  representations  of  Wood  that  he  ht^d  pur- 
chased EUwood's  hops,  who  was  a  large  and  experienced 
hop-grower  of  that  town,  and  that  he  had  fiuth  and  confi- 
dence in  the  sagacity,  prudence  and  judgment  of  said 
Ellwood,  and  was,  therefore,  induced  to  enter  into  said' 
agreement.  This  allegation  is  unsupported  by  any  evi- 
dence given  by  the  defendant  On  the  direct  examinatioa 
of  the  defendant,  he  testifies:  '*  Ellwood  had  grown  hops 
one  year."  Jn  his  cross-examination  he  testifies:  *'  In  1860 
it  was  the  first  year  that  Ellwood  grew  hops  " — the  same 
year  the  contract  in  this  action  was  made.  The  defendant 
testified:  *'  If  Mr.  Ellwood  had  sold  his  hops  for  six  cents, 
I  think  I  would  have  sold  mine;  if  he  had  sold  his  hops 
for  three  cents,  I  think  I  would  have  sold  mine."  It  is 
submitted  that  the  defendant  presumes  much  upon  the  cre- 
dulity of  the  court  when  he  alleges  that  he  relied  upon  the 
skill,  prudence  and  judgment  of  a  man  who  never  had,  at 
the  time  the  contract  was  made,  grown  a  siugle  pound  of 
hops,  and  there  is  no  evidence  that  Ellwood  ever  bought 
or  sold  any  hops  whatever.  The  defendant  himself  testi- 
fied that  he  (the  defendant)  had  been  a  hop-grower  for  six 
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years,  and  was  well  qualified  to  judge  of  the  market  value 
of  hops;  and  that  Ellwood's  skill  and  prudence,  whicb  he 
clainis  he  relied  upon,  in  that  respect  was  no  better  than 
that  of  any  other  ordinary  individual,  who  had  never  grown 
or  bought  or  sold  any  hops. 

IV.  His  Honor,  Justice  James,  in  his  opinion  to  sustain 
the  judgment  below,  says:  ''  The  jury  having  found  for  the 
defendant,  the  questions  of  fact  presented  by  the  issues 
must  be  regarded  as  settled  in  favor  of  the  defendant/' 
His  honor  passes  over,  without  remark,  that  those  very 
issues  were  given  to  the  jury  under  exceptions  taken  by 
the  plainti£ 

1.  On  motion  of  the  plaintiff  to  strike  out  the  second 
def<N)se  set  up  in  the  defendant's  answer,  for  the  reaso; . 
that  the  facts  therein  set  forth  do  not  constitute  a  fraud. 

2.  That  if  the  representations  were  made  as  set  forth  ip 
the  defendant's  answer,  they  are  immaterial,  and  constitute 
no  defense  to  the  action. 

3.  In  admitting  the  evidence  of  the  defendant,   <' ' 
entered  into  the  contract,  relying  on  that  representation; 
''  I  did  believe  the  representation  made,  that  he  had  pui 
chased  EUwood's  hops,"  which  was  objected  to  by  th<. 
plaintiff's  counsel,  and  overruled  by  the  court,  to  whici  > 
ruling  the  plaintiff,  by  his  counsel,  then  and  there  excepted  . 
Justice  James,  in  his  opinion,  has  fallen  into  another  erroi 
He  says:     "  The  defendant  at  first  declined,  and  to  induce, 
him  to  contract,  Wood  asserted  that  one  EUwood,  an  exten* 
sive  hop  grower,  and  a  person  in  whose  judgment  and 
opinion  Wood  knew  the  defendant  had  great  confidence, 
had  contracted  with  him,"  &c.    The  case  bhows  an  entirely 
different  state  of  facts.    EUwood  was  not  an  extensive  hop 
grower;  that  was  the  first  year  he  ever  grew  hops,  and  so 
the  defendant  testified.    The  case   shows  Wood  was  a 
stranger  to  the  defendant,  and  also  a  stranger  to  EUwood, 
nor  did  Wood  know  that  the  defendant  knew  EUwood,  or 
that  he,  EUwood,  was  a  near  neighbor  to  the  defendant, 
until  the  time  of  making  the  contract.    The  defendant 
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examined  Wood's  book  containing  the  names  of  the  persons 
with  whom  he  had  purchased  hops,  and  with  the  prices;  so 
the  defendant  testified.  His  honor  cites  the  case  of  Watson 
V.  Palson  (7  S.  &  E.  585),  as  authority  to  show  *'if  a 
man  tell  an  untruth,  knowing  it  to  be  such,  who  acts 
accordingly,  and  thereby  sustains  damage,  the  party  making 
the  false  statement  is  liable  for  the  deceit,  even  though  he 
intended  no  fraud  in  making  the  representation."  Also 
the  case  of  Pollhill  v.  Walter  (3  B.  A  Ad.  114),  holding 
the  same  doctrine.  That  principle  is  so  familiar  that  it 
hardly  needed  a  referenqe  to  those  authorities,  but,  unfor- 
tunately for  his  honor^  those  authorities  do  not  reach  the 
case  in  hand.  There  was  no  misrepresentation  as  to  price; 
the  defendant  got  the  highest  market  price  for  his  hops, 
and  consequently  sustained  no  damage.    ' 

S.  i&  R*  JSarlf  for  the  respondent 

I.  The  evidence,  as  to  the  defendant's  belief  in  the  truth 
of  Wood's  representation  that  he  had  purchased  Ellwood's 
hops,  objected  to  by  plaintiff,  was  competent,  and  the  excep- 
tion was  not  well  taken.  {Seymour  v.  Wilson^  4  Eeman, 
567;  Pope  v.  Hart,  35  Barb.  630;  Bush  v.  Lathrop,22  N. 
Y.  549,  550;  Gnffin  v.  Marquardt,  21  N.  Y.  121;  Forbes 
y.  Waller,  25  N.  Y.  430.) 

II.  The  exceptions  to  the  refusal  of  the  court  to  strike 
out  the  second  defense  in  the  answer  were  not  well  taken. 

1.  A  party  cannot  properly,  at  the  circuit,  without  any 
prior  notice,  move  to  strike  out  any  portion  of  a  pleading. 
This  defense  was  not  sham  or  irrelevant  within  the  meaning 
of  section  152  of  the  code;  and,  if  it  was  irrelevant,  the 
motion  to  strike  it  out  should  have  been  brought  on  on 
notice.  The  remedy  of  plaintiff,  if  the  alleged  fraud  con- 
stituted no  defense,  was  to  demur,  under  section  153  of  the 
code.  The  plaintiff  not  having  made  such  motion  nor 
demurred,  the  pleading  must  stand  as  part  of  the  record. 

2.  The  evidence  of  the  defendant  and  of  Miller  and 
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Cronkhite,  -which  the  plaintiff  moved  to  strike  out,  waa 
taken  without  objection.  Hence  the  court  had  no  right  to 
strike  it  out.  If  the  court  had  the  right,  it  was  not  bound 
to  do  it;  it  was  a  matter  of  discretion.  {Hall  v.  Earnest^ 
36  Barb.  585.)  Hence  we  submit  that  none  of  the  plain- 
tiff's exceptions  were  well  taken:  and,  as  this  court  cannot 
look  into  the  evidence  to  see  if  the  verdict  was  warranted 
by  it,  the  judgment  must  be  affirmed. 

HI.  But  if  the  main  question  is  here  for  review,  then 
we  submit  that  the  fraud  alleged  and  proved  was  such  as 
to  avoid  the  contract  and  constitute  a  defense  to  the  action. 

1.  Frauds  are  of  infinite  variety,  and  it  is  impossible  to 
lay  down  any  general  rule  as  to  what  representations  will 
avoid  a  contract,  which  will  cover  all  cases.  Each  case 
will  depend  upon  its  own  circumstances.  (2  Parsons  on 
Contracts,  266;  Chitty  on  Contracts,  681.) 

2.  For  the  same  reason  it  is  impossible  to  reconcile  the 
decided  cases  involving  questions  of  fraud  and  the  nume- 
rous dicta  on  the  subject  of  fraud  that  are  to  be  found  in 
the  books. 

3.  The  general  rule,  founded  in  natural  justice  and 
equity,  is  that  a  party  has  the  right  to  avoid  a  disadvanta- 
geous executory  contract,  which  he  has  been  induced  to 
enter  into  by  the  false  and  fraudulent  representations  of 
the  other  party.     To  this  rule  there  are  some  exceptions. 

(a.)  It  is  said  that  the  representations  must  be  material. 
This  is  undoubtedly  true.  But  all  representations  must  be 
deemed  material  upon  which  a  party  relied  and  by  which 
he  was  induced  to  enter  into  the  contract;  and  whether 
the  representations  were  material  or  not  is  generally  a 
question  of  fact  for  the  jury. 

(&.)  It  is  said  that  the  representations  must  be  such  as 
the  party  had  the  right  to  rely  upon,  and  in  which  he  had 
the  right  to  repose  confidence.  This  must  depend  upon  the 
circumstances  of  each  case. 

(c.)  The  representations  must  not  be  as  to  a  fact  that  is 
equally  open  to  the  observation  and  inspection  of  both 
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parties;  for,  as  to  such  facts,  it  is  said  that  both  parties  are 
presumed  to  act  upon  their  own  judgment^ud  information. 
Under  this  exception  would  come  representations  as  to 
defects  open  to  ordinary  observation  and  inspection  or  dis- 
coverable by  ordinary  prudence,  and  as  to  market  value  in 
cases  where  the  knowledge  of  it  is  equally  accessible  to 
both  parties. 

4.  In  this  case  the  defendant  brings  himself  within  the 
rule  qualified  by  all  these  exceptions. 

(a.)  The  representations  were  false. 

(b,)  They  were  made  with  intent  to  deceive  and  defraud. 

(c.)  They  were  material,  inasmuch^  as  they  were  relied 
•  pon  and  induced  the  defendant  to  sign  the  contract  As 
'  te  was  not  posted  as  to  the  price  of  hops  and  the  hop  trade, 
Ue  had  the  right  to  rely  upon  the  judgment  and  skill  of 
lOiother  person  whom  he  believed  to  be  posted.  They 
\rere  representations,  in  one  sense,  affecting  the  value  of 
bops  and  the  chances  of  the  defendant  to  make  a  fiivor- 
able  sale. 

(d.)  The  defendant  had  the  right  to  rely  upon  the  repre- 
sentations because  they  were  as  to  a  fact  peculiarly  within 
the  knowledge  of  the  person  making  them,  and  he  had  the 
light  to  repose  faith  and  confidence  in  him,  because  ho 
asked  him  for  the  truth  and  informed  him  that  he  contracted 
relying  upon  what  he  said. 

(e.)  The  representations  were  of  a  fact  not  equally  known 
to  both  parties.  Neither  did  both  parties  have  equal  facili- 
ties for  learning  or  knowing  the  existence  of  the  fact.  The 
truth  could  only  be  learned  from  Wood  or  from  Ellwood. 
It  was  not  a  fact  like  market  value  ordinarily  accessible  to 
all.  It  was  a  fact  which  the  defendant  could  only  learn  by 
inquiry,  and  he  exercised  all  the  prudence  and  foresight 
which  the  law  requires,  by  inquiring  of  and  relying 
upon  Wood.  He  might  not  have  been  able  to  learn  the 
truth  elsewhere.  Besides,  Wood  refused  Kim  time  to 
inquire  elsewhere,  and  thus  compelled  him  to  rely  upon  his 
representations  as  to  the  fact. 
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(/.)  The  representations  threw  the  defendant  off  from 
his  guard,  and  prevented  him  from  making  inquiries,  as  to 
the  price  and  value  of  hops,  which  he  otherwise  would  have 
made. 

(g.)  The  defendant  was  not  in  fanlt  for  not  ascertaining 
the  falsity  of  Wood's  representations  before  he  contracted, 
because  Wood,  in  order  to  perpetrate  his  fraud  more  effect- 
ually, refused  to  give  him  an  opportunity  to  see  Ellwood. 

(h.)  Suppose  Wood  had  falsely  said  that  he  had  just 
received  a  telegram  that  the  market  price  for  hops  in  New 
York  was  twelve  and  one-half  cents  per  pound  only,  when 
in  fact  it  was  fifteen  cents;  or,  suppose  he  had  falsely  said 
that  the  hop  quotations  in  the  New  York  papers  for  that 
day,  which  the  defendant  had  not  seen,  were  twelve  and 
one-half  cents  per  pound,  when,  in  fact  they  were  fifteen 
cents,  and  he  had  refused  to  give  the  defendant  time  to 
learn  the  truth  as  to  his  representations,  and  the  defendant 
had  been,  by  such  representations,  induced  to  enter  into  a 
contract  at  twelve  and  one-half  cents,  could  it  be  said  that 
such  representations  were  not  material,  or  that  the  defend- 
ant had  no  right  to  repose  confidence  in  them  ? 

(t.)  The  defendant  was  damaged  by  the  representations, 
as  he  was  induced  by  them  to  enter  into  a  very  disadvanta- 
geous contract.  It  matters  not  that  he  was  to  have  the 
market  value  of  hops  at  the  time  he  signed  the  contract,  as 
the  contract,  if  valid,  deprived  him  of  the  market  value  at 
the  time  ho  was  to  deliver  them. 

5.  Hence  we  say  that  the  court  below,  in  holding  that 
the  misrepresentations  complained  of  constituted  a  legal 
fraud  which  rendered  the  contract  void,  violated  no  princi- 
ple of  public  policy  or  rule  of  law.  (Chitty  on  Contracts; 
1  Parsons  on  Contracts,  461;  2  Pai-sons  on  Contracts,  264, 
et  seq,;  Story's  Eq.  Ju.  sees.  192,  200;  Risney  v.  Shelby^ 

1  Salkeld,  211;  Pahey  v.  Freeman,  3  T.  R  57;  Watson 
V.  Pouhon,  7  Eng.  Law  and  Eq.  585;  Laidlow  v.  Organ, 

2  Wheaton,  123;  Benton  v.  Pratt,  2  Wend.  385;  Sanford 
y.  Handy,  23  Wend.  259,  268;  Starr  v.  Bennett,  5  Hill, 
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303;  Taylor  v.  Fleet,  1  Barb.  471;  Bench  v.  Sheldon, 
14  Barb.  66;  Newbtnj  v.  Garland,  31  Barb.  121,  180; 
White  V.  MenHU,  3  Seld.  352,  856;  Bronson  v.  FiV?Mm, 
4  Seld.  182;  iJat^A^  v.  Hayt,  19  N.  Y.  464;  Vallon  v.  TAe 
JVational,  &c.  Assurance  Co.,  20  N.  Y.  32,  S.  C.  17  Abb. 
268;  Hill  V.  Bush,  19  Arkansas,  522;  Harwood  v.  &(ni;<2, 
28  Vt  524;  Ives  v.  CaHer,  24  Conn.  392;  Pennoc*  v.  FiU 
ford,  17  Penn.  456;  Oldham  v.  BerUly,  6  B.  Monroe,  428; 
Weatherford  v.  Fishbeck,  3  Scam.  170;  Medbrxry  v.  fl^ 
«on,  6  Metcalf,  246.)  It  is  submitted,  therefore,  that  the 
judgment  should  be  afiSrmed. 

Davies,  J.  If  the  new  matter  set  up  by  the  defendant, 
as  constituting  a  defense,  was  sham  or  irrelevant,  it  waa 
the  duty  of  the  plaintiff  to  have  moved  on  notice  to  strike 
it  out  (Code,  \  152.)  If  the  new  matter  did  not,  upon 
its  face,  constitute  a  defense,  it  was  the  duty  of  the  plain- 
tiff to  have  demurred  to  it.  (Code,  §  153.)  The  practice 
resorted  to  in  this  case,  to  correct  the  pleadings  by  motion 
at  the  trial  is  not  warranted  by  the  code,  and  should  not 
be  encouraged.  The  plaintiff,  in  substance,  by  his  motion 
to  strike  out  the  second  ground  of  defense,  admitted  the 
allegations  of  the  answer,  and  the  question  was  presented 
to  the  court  in  the  same  form  as  if  he  had  demurred  to  the 
answer.  A  moment's  consideration  will  show  how  incon- 
gruous and  inconvenient  it  is  to  reserve  questions  of  law 
for  argument  and  decision  at  the  circuit.  But  assuming 
the  question  was  properly  raised  there,  then  it  is  to  be 
considered  whether  the  new  matter,  set  up  in  the  answer, 
upon  its  face  constituted  a  defense  to  the  action.  And  the 
question  to  be  decided  is  in  substance  the  same,  whether  it 
is  put  on  the  motion  to  strike  out  that  defense,  or  upon  the 
motion,  to  strike  out  the  testimony  which  was  given  to 
establish  it.  In  the  first  place  it  is  to  be  borne  in  mind 
that  the  plaintiff  in  this  action  is  seeking  to  enforce  an 
executory  contract,  made  and  entered  into  by  the  defend- 
ant, as  conceded  by  him,  upon  false  and  fraudulent  repre- 
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sentatiotts  made  by  the  plaintiff's  assignor,  to  induce  him 
to  make  the  same,  and  upon  which  it  was  admitted  he,  the 
defendant,  relied*  The  statement  of  the  proposition  would 
seem  sufficient  to  suggest  the  answer  which  the  law  should 
make.  In  the  aspect  we  are  now  regarding  the  case,  we 
are  to  take  the  statements  of  the  defendant's  answer  as 
true.  They  are  that  he  was  ignorant  of  the  price  of  hops, 
and  was  reluctant  to  make  the  agreement  with  Wood,  the 
plaintiff's  assignor;  that  Wood,  to  induce  the  defendant  to 
sell  him  his  hops  and  enter  into  the  agreement,  represented 
that  be  had  purchased  the  hops  of  one  Ellwood,  a  large 
and  experienced  bop  grower,  for  the  price  of  twelve  and 
one-half  cents  per  pound;  and  that,  relying  upon  such 
representation,  and  believing  the  truth  thereof,  and  having 
confidence  in  the  prudence  and  judgment  of  Ellwood,  the 
defendant  entered  into  the  agreement.  That  hops  were,  at 
that  time,  worth  more  than  twelve  and  one-half  cents  per 
pound;  that  such  representations  were  false  and  fraudu- 
lent, and  made  with  the  intent  to  deceive  and  defraud  the 
defendant.  It  is  now  urged  that  it  was  the  folly  of  the 
defendant  that  he  relied  upon  these  representations  of 
Wood;  that  it  was  his  duty  to  have  made  inquiry  of  Ell- 
wood, to  ascertain  the  truth  of  the  representations,  before 
he  entered  into  the  contract.  In  other  words,  the  defend- 
ant should  have  assumed  that  Wood's  statements,  if  not 
untrue,  were  at  least  doubtful,  and  that  he  is  to  suffer  for 
having  given  them  credence,  while  the  party  knowingly 
making  the  false  representations  is  to  reap  the  fruits  of  his 
fraud,  because  the  party  dealing  with  him  did  not  distrust 
him.  It  was  well  observed  by  the  court,  in  Van  Upps  v. 
Hamson  (5  Hill,  63),  that  the  credulity  of  the  defendant 
furnishes  but  a  poor  excuse  for  the  falsehood  and  fraud  of 
the  plaintiff,  and  the  latter  will  have  no  just  ground  of 
complaint  if  he  is  held  responsible  for  his  misconduct. 
That  was  an  action  upon  a  bond  given  upon  a  sale  of  land 
by  the  plaintiff  to  the  defendant,  and  as  a  defense  to  the 
action  the  defendant  set  up  that  the  plaintiff  falsely  and 
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fraudulently  represented  to  him  that  he  had  just  purchased 
find  paid  $32,000  for  the  land,  "when  in  truth  he  had  paid 
.  but  $16,000.  And  the  court  was  of  the  opinion  that  the 
false  affirmation  concerning  the  price  paid  for  the  land  fur- 
nished a  good  defense  to  the  action. 

It  is  true,  as  contended  for  by  the  counsel  for  the  appel- 
lant, that  the  fraud  which  will  vitiate  a  contract  must  be 
'  oaterial,  and  that  it  must  relate  distinctly  and  directly  to 
the  contract,  and  must  affect  its  very  essence  and  substance. 
Parsons,  in  his  work  on  contracts,  (2  Parsons,  267,)  observes 
that  there  is  no  positive  standard  by  which  to  determine 
whether  the  iraud  be  thus  material  or  not,  but  that  no 
better  rule  for  deciding  the  question  can  be  given  than  this: 
^*  If  the  fraud  be  such  that,  had  it  not  been  practised,  the 
contract  would  not  have  been  made  or  the  transaction  com- 
pleted, then  it  is  material  to  it"  Applying  this  rule  to  the 
case  at  bar,  in  the  aspect  we  are  now  considering  it,  and 
the  materiality  of  the  representation  is  placed  beyond  all 
question.  The  defendant  says:  that,  being  ignorant  him- 
self of  the  value  of  hops,  and  knowing  the  prudence  and 
judgment  of  Ellwood,  he,  in  reliance  on  the  representation 
that  Ellwood  had  sold  his  hops  to  Wood  at  the  price 
named,  entered  into  the  contract  to  sell  his  hops  to  him  at 
the  same  price.  Whatever  facts  would  enable  a  party  to 
avoid  a  contract,  are  equally  available  to  enable  him  to 
defeat  one  sought  to  be  enforced  against  him.  Could  this 
defendant,  therefore,  have  sought  the  aid  of  a  court  of 
equity,  upon  the  facts  stated  in  his  answer,  to  set  aside  this 
contract?  The  authorities  are  abundant  to  show  that  he 
could.  In  Daggett  v.  Emerson  (3  Story's  £ep.  733),  Mr. 
Justice  Story  states  the  principles  by  which  courts  of 
equity  can  be  governed  in  such  cases  in  the  following  ele- 
gant and  forcible  terms,  and  these  observations  have  peculiar 
force  and  significance  as  applicable  to  the  present  case.  He 
imys:  '*  It  is  equally  promotive  of  sound  morals,  fiiir  deal- 
ing and  public  justice  and  policy  that  every  vendor  should 
distinctly  comprehend,  not  only  that  good  faith  should 
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reign  over  all  his  conduct  in  relation  to  the  sale,  but  that 
there  should  be  the  most  scrupulous  good  faith,  an  exalted 
honesty,  or,  as  it  is  often  felicitously  expressed,  vberrima 
fidesy  in  every  representation  made  by  him  as  an  induce- 
ment to  the  sale.  He  should  literally,  in  his  representa- 
tions, tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth.  If  his  representation  is  false  in  any  one  substantial 
circumstance  going  to  the  inducement  or  essence  of  the 
bargain,  and  the  vendee  is  thereby  misled,  the  sale  is  void- 
able, and  it  is  usually  immaterial  whether  the  representa- 
tion be  wilfully  and  designedly  false,  or  ignorautly  and 
negligently  untrue.  The  vendor  acts  at  his  peril,  and  is 
bound  by  every  syllable  he  utters  or  proclaims,  or  know- 
ingly impresses  upon  the  vendee,  as  a  true  or  decisive 
motive  for  the  bargain."  In  Taylor  v.  Fleet  (1  Barb.  471), 
the  vendee  sought  the  aid  of  a  court  of  equity  to  set  aside 
a  conveyance  and  sale  of  real  estate  on  the  ground  that  the 
vendor  had  made  a  representation,  in  regard  to  the  land, 
which  was  untrue;  and  the  court  held  that,  the  vendee 
having  ascertained  that  the  representation  was  untrue,  had 
the  right  to  rescind  the  contract.  That,  whatever  may  have 
been  the  motive  of  the  Vendor  in  making  an  erroneous 
representation  respecting  the  land  about  to  be  sold  to  him, 
it  is  enough  to  entitle  the  purchaser  to  relief;  that  there 
was  a  misrepresentation  of  a  matter  of  fact,  material  to  the 
subject  of  negotiation,  and  which  constituted  the  very  basis 
of  the  contract.  The  court  said:  **The  representation 
being  untrue  and  influential,  vitiated  the  transaction, 
whether  such  representation  was  wilfully  and  designedly, 
false  or  ignorantly  or  negligently  untrue."  (See  also 
opinion  of  Mr.  Justice  Woodbuet,  9  Law  Eep.  160,  War- 
ner  v.  Daniels;  Story's  Eq.  Juris.  §§  192,  193;  Ilovgh  v. 
JiicJiardson,  3  Story's  Rep.  659;  Bennett  v.  Judson,  21  N. 
Y.  238.) 

In  Ifeuille  v.  Wilkinson  (1  Bro.  Ch.  Rep.  546),  Lord 
Chancellor  Thuiilow  said:  *'It  has  been  said  here  is  no 
evidence  of  actual  fraud  on  R.,  but  only  a  combination  to 
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defraud  him.  A  court  of  justice  would  make  itself  ridicu- 
lous if  it  permitted  such  a  distiuction.  Misrepreseutatioa 
of  circumstauces  is  admitted,  and  there  is  positively. a 
deception  J "  and  he  added:  •*  If  a  man,  upon  a  treaty  for 
any  contract,  will  make  a  false  representation  by  means  of 
which  he  puts  the  party  bargaining  under  a  mistake  upon 
the  terms  of  the  bargain,  it  is  a  fraud.  It  misleads  the 
party  contracting,  on  the  subject  of  the  contract."  In  har- 
mony with  the  doctrine  of  these  cases  is  the  principle  laid 
down  by  this  court  in  the  case  of  Valton  y.  National  Fund 
Life  Insurance  Co.  (20  N.  Y.  32).  It  was  there  decided 
that  fraudulent  representations  made  by  the  assured  to  the 
insurer,  upon  his  application  for  a  policy,  though  not  mate- 
rial to  the  risk,  yet  material  in  the  judgment  of  the 
insurer,  and  which  induced  him  to  take  the  risk,  would 
avoid  the  policy.  And  this  court  held  that  a  misrepre- 
sentation, although  it  did  not  affect  the  nature  of  the  risk, 
yet  was  a  fraud,  because  it  induced  a  confidence,  without 
which  the  party  would  not  have  acted.  This  principle 
covers  the  whole  ground  in  controversy  in  the  present 
action,  and  if  applicable  to  the  present  case,  is  decisive  of 
it.  But  it  is  urged,  by  the  appellant's  counsel,  that  the 
law  of  contracts  of  insurance  and  contracts  of  sale  are 
different,  and  rest  on  different  principles.  That  the  par- 
ties do  not  deal,  in  the  former  case,  on  the  presumption 
of  equal  knowledge  and  vigilance  as  to  the  subject  matter 
of  the  contract,  and  that  hence  a  different  rule  of  law  pre- 
vails. It  is  true  that  in  contracts  of  insurance  all  repre- 
sentations material  to  the  risk,  if  untrue,  avoid  the  policy, 
but  representations  not  material  rest  on  the  ground  of  fraud, 
and  therefore  vitiate  the  policy  on  that  ground.  This  dis- 
tinction was  urged  upon  the  attention  of  the  oouit  in  the 
case  of  Moens  v.  Htyworth  (10  Mces.  k  Welsby,  147). 
In  that  case  the  question  was  whether  a  contmct  for  the 
sale  of  coffee,  which  was  represented  to  be  invoiced  to  the 
seller,  was  void,  from  the  fact  that  such  representation 
was  untrue,  and  it  was  held  that  it  was.    Lord  Abdtoeb, 
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Chief  Baron,  said:  "The  fraud  which  vitiates  a  contract, 
and  gives  the  party  a  right  to  recover,  does  not  in  all  cases 
necessarily  imply  moral  turpitude.  There  may  be  a  mis- 
representation as  to  the  facts^ stated  in  the  contract,  all  the 
circumstances  in  which  the  party  may  believe  to  be  true. 
In  policies  of  insurance,  for  instance,  if  an  insurer  makes  a 
misrepresentation,  it  vitiates  the  contract.  Such  contracts, 
it  is  true,  are  of  a  peculiar  nature,  and  have  relatiou  as 
well  to  the  rights  of  the  parties  as  to  the  event.  In  the 
case  of  a  contract  for  the  sale  of  a  public  house,  if  the 
seller  represent,  by  mistake,  that  the  house  realized  more 
than  in  fact  it  did,  he  would  be  defrauding  the  purchaser 
and  deceiving  him,  but  that  might  arise  from  his  not  having 
kept  proper  books,  or  from  non-attention  to  his  affairs,  yet 
as  soon  as  the  other  party  discovers  it,  an  action  may  be 
maintained  for  the  loss  consequent  upon  such  misrepresen- 
tation, inasmuch,  as  he  was  thereby  induced  to  give  more 
than  the  house  was  worth;"  and  he  further  observed  that 
'*  the  question  of  fact  whether  there  was  fraud  or  not  ought 
to  be  decided  by  the  jury  from  the  circumstances  of  the 
case."  Pabke,  Baron,  remarked:  ''  The  case  of  a  policy 
of  insurance  does  not  appear  to  me  to  be  analogous  to  the 
present;  those  instruments  are  made  upon  an  implied  con- 
tract between  the  parties  that  every  thing  material  known 
to  the  assured  should  be  disclosed  by  them.  This  is  the 
basis  on  which  the  contract  proceeds,  and  it  is  material  to 
see  that  it  is  not  obtained  by  means  of  untrue  representor 
tion  or  concealment  in  any  respect."  **In  this  case,"  he 
says,  *'  the  plaintiffs  must  prove  a  representation  ^y  words 
or  acts  of  that  as  true  which  was  known  to  the  defendants 
to  be  untrue,  as  in  the  cases  of  Polhill  v.  Walter  (3  B.  & 
Adol.  114),  and  Foster  v.  Charles  (6  Bing.  696).  In  the 
same  case  Lord  Tbntebben  laid  down  the  rule  that  it  is 
not  necessary  to  prove  that  the  false  representation  was 
made  from  a  corrupt  motive  of  gain  to  the  party  making 
it,  or  a  wicked  motive  of  injury  to  the  other  party;  it  was 
enough  if  a  representation  is  made,  which  the  party  making 
43 
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it  knows  to  be  untrue,  and  which  is  intended  .by  him,  or 
which,  from  the  mode  in  which  it  is  made,  is  calculated  to 
induce  another  to  act,  on  the  faith  of  it,  in  such  a  way  that 
he  inay  incur  damage,  and  that  damage  is  actually  incur- 
red." In  Foster  v.  Qharles  the  same  doctrine  is  reiterated, 
and  Park,  J.,  quotes,  with  approbation,  the  remark  of 
Ghambre,  J.,  in  TH'pp  v.  Zee  (3  Bos.  A  P,  371),  that  it 
would  be  an  absurdity  in  law  to  hold  that  if  a  man  draws 
another  into  a  snare,  the  party  suffering  should  have  no 
remedy  by  action. 

It  is  perfectly  clear,  therefore,  from  principle  and  author- 
ity, that  if  the  plaintiff  had  demurred  to  the  second  ground  of 
defense  contained  in  the  defendant's  answer,  as  not  sufficient 
in  law,  the  demurrer  would  have  been  oven'uled,  and  judg 
ment  given  for  the  defendant.  The  judge  therefore  properly 
refused  to  strike  out  the  second  ground  of  defense  as  stated 
in  the  answer.  He  also  properly  refused  to  strike  out  the 
testioiony  which  the  defendant  had  adduced  to  sustain  the 
answer.  Such  testimony  proved  every  material  fact  con- 
tained in  the  answer,  except  the  allegation  that  hops  were 
at  the  time  the  defendant  made  the  contract  worth  more 
than  twelve  and  a  half  cents  per  pound.  Such  fact  had  no 
materiality  in  excusing  the  plaintiff's  assignor,  from  the 
fraud  practised  upon  the  defendant.  Non  constat^  that  the 
defendant  would  have  entered  into  this  contract  if  he  had 
known  that  circumstance.  The  question  here  is,  whethei 
a  contract  obtained  from  a  person  by  fi*aud  and  falsehood 
can  be  enforced  against  him  by  the  party  procuring  it  I 
think  clearly  it  cannot  It  is  undeniable  that  if  it  could 
have  been  enforced,  if  the  defendant  had  fulfilled  it,  he 
would  sustain  thereby  great  damage;  and  it  is  no  answer, 
for  the  plaintiff  to  say,  that  the  defendant  might  on  that 
day  have  sold  his  hops  either  to  Wood,  or  some  one  else, 
for  the  same  price,  if  the  fraud  had  not  heeii  practised. 
The  defendant  was  at  liberty  to  refuse  to  fulfil  the  contract 
on  his  part,  as  soon  as  he  ascertained  the  fraud  practised 
upon  him,  and  the  law  will  not  subject  him  to  the  damages 


Jane,  1864.]  Smith  v.  Govntbtman.  675 

Opinion  of  MuLLiVy  J. 

which  the  plaintiff  or  his  assignor  may  have  sustained,  from 
their  inability  to  realize  the  fruits  of  this  fraudulent  act. 
The  motion  to  strike  out  the  defendant's  testimony  was 
therefore  properly  denied. 

The  evidence  of  the  belief  of  the  defendant  in  the  repre- 
sentation made  by  Wood  was  perfectly  proper.  It  cannot 
be  permitted  to  the  plaintiff  to  object  that  the  defendant 
credited  the  statement  of  his  assignor.  The  defendant  was 
not  to  assume  it  was  untrue,  and  the  law  would  have 
assumed  that  he  gave  credit  to  the  representation  whether 
he  bad  so  testified  to  it  or  not.  But  this  objection  is 
wholly  immaterial,  as  the  defendant  testified,  without 
objection,  that  he  entered  into  the  contract  relying  on 
that  representation,  namely:  the  representation  that  he, 
Wood^  had  purchased  Ellwood's  hops.  This  shows  beyond 
all  controversy  that  he  believed  the  representations  to  be 
true,  and  his  statement  that  he  so  believed  it  was  of  no 
importance.  The  judgment  appealed  from  should  be 
affirmed. 

MuLLiK,  J.  The  plaintiff's  counsel  intended  to  raise  on 
the  trial  the  question  whetlier,  assuming  the  representations 
to  have  been  made  as  alleged  in  the  answer,  they  furnished 
any  legal  ground  for  declaring  the  sale  void  by  reason  of 
the  vendee's  fraudulent  representations  ?  But  I  think  he 
has  wholly  failed  to  present  any  such  question. 

There  are  but  three  exceptions  in  the  case.  The  first  is 
to  the  denial  of  the  plaintiff's  motion  to  strike  out  the 
seco^id  defense,  because,-  1st.  The  facts  therein  stated  do  not 
constitute  fraud;  and,  2d.  The  representations,  if  made  as 
set  forth  in  the  answer,  were  immaterial  and  constituted  no 
defense  to  the  action.  The  second  exception  is  to  the 
admi;Mion  of  the  evidence,  on  the  part  of  the  defendant, 
whether  he  believed  the  representations  of  the  vendee  that 
he  had  purchased  £Ihvood's  hops?  The  third  was  the 
exception  to  the  refusal  of  the  court  to  strike  out  the  evi- 
dence of  the  defendant  and  the  witness  Cronkhite,  so  far 
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afl  the  same  relates  to  the  representations  made  by  Wood 
pf  the  purefaase  of  Ell  wood's  bops,  as  being  immaterial  and 
<H)Dstituting  no  defense  to  the  action. 

I  know  of  no  authority  authorizing  a  plaintiff  to  rooye 
at  the  trial  to  strike  out  an  answer  or  defense.  When 
parties  go  down  to  trial,  it  is  the  duty  of  the  court  to  try 
the  issues  made  by  the  pai*ties.  If  the  answer  presents  no 
defense,  the  plaintiff  may  demur  or  move  to  strike  out  as 
sham  or  irrelevaut.  (Code,  ^  152, 154.)  This  motion  must 
be  made  before  the  cause  is  brought  on  for  trial,  for  the 
obvious  reason  that  it  must  be  made  before  the  case  can  bo 
said  to  be  at  issue;  and,  until  after  issue  joined,  the  case 
cannot  be  noticed  for  trial. 

It  is  competent  for  a  plaintiff  to  lie  by  without  demurring 
or  moving  to  strike  out,  and  on  the  trial  object  to  the  evi- 
dence offered  in  support  of  the  answer  or  defense  as  not 
constituting  a  defense.  And  the  court  may  in  its  diacretioa, 
r<^ect  it,  or  it  may  refuse  to  do  so  and  leave  the  party  to 
have  recourse  to  some  other  way  of  presenting  the  question. 

Under  the  former  system  the  judge  at  nisi  pj'ius  had 
nothing  to  do  with  the  pleadings.  His  duty  was  to  try  the 
issues  presented  by  the  circuit  roll,  and  it  was  for  the  court 
in  banc  to  dispose  of  the  questions  of  law  arising  from 
improper  or  defective  pleadings.  The  circuit  judge  had 
not  power  to  allow  even  an  amendment  of  the  pleadings. 

The  powers  of  the  judge  at  circuit  are  now  much  more 
extensive,  he  being  authorized  to  allow  amendments  as 
fully  as  the  court  might  do  at  general  or  special  term,  and 
superadded  to  these  powers  a  special  term  is  held  by  the 
same  judge  with  the  circuit.  But  extensive  as  his  powers 
are,  I  think  he  has  not  the  power  on  the  trial  to  strike  out 
pleadings.  The  party  whose  pleading,  is  proposed  to  be 
stricken  out,  has  the  right  to  require  that  all  objections  to 
the  pleadings  shall  be  decided  before  the  circuit,  so  that  he 
may  know  what  he  is  called  on  to  prove  to  support  his  own 
ca^e  and  the  causes,  of  action  or  defense  on  which  bis 
^dversiu-y  relies. 
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Judge  Bbonsoit,  in  Reynolds  v.  Lovnabury  (6  Hill,  634), 
(Bays:  "A  fault  in  the  pleadings  is  not  a  proper  ground  for 
tendering  a  bill  of  exceptions.  After  the  defendant  had 
omitted  to  demur  to  the  declaration,  he  could  only  take 
an  objection  to  its  sufficiency  by  motion  in  arrest  of  judg- 
ment or  a  writ  of  error." 

It  was  said  by  Barculo,  J.,  in  Fox  v.  Ihmt  (8  How.  Pr. 
R  12),  and  by  Cady,  J.,  in  Myatt  ▼.  Saratoffa  M,  Ins.  Oo. 
(9  How.  Pr.  R  488),  and  by  Habbis,  J.,  in  Richtmyer 
y.  Raskins  (9  id.  481),  that  it  was  the  correct  practice  at 
the  circuit  to  lay  out  of  the  case  all  irrelevant  allegations 
and  immaterial  issues  in  the  case,  and  if  the  complaint  does 
not  contain  a  good  cause  of  action,  or  the  answer  does  not 
contain  a  defense,  to  direct  judgment  accordingly.  I  can- 
not concur  with  the  learned  judges,  in  their  views  of  the 
practice,  without  some  limitation.  Section  148  of  the  codd 
permits  the  defendant  to  raise,  at  any  stage  of  the  action, 
the  objection  to  the  complaint  that  it  does  not  contain  a 
cause  of  action.  But  section  153  of  the  code  permits  a 
demurrer  to  an  answer  containing  new  matter,  when  upon 
its  face  it  does  not  constitute  a  counterclaim  or  defense, 
and  the  plaintiff  may  demur  to  one  or  more  of  such  defenses 
or  counterclaims,  and  reply  to  the  residue  of  the  counter- 
claims. 

If  the  plaintiff  omits  to  demur  to  an  answer  or  defense, 
it  must,  for  the  purposes  of  the  issue,  be  deemed  sufficient 
in  law,  subject  to  the  power  of  the  court  to  reject  evidence 
which,  if  received,  could  not  constitute  a  defence  or  coun- 
terclaim. 

Where  it  was  decided  that  parties  were  entitled  to  what- 
ever relief  the  evidence  given  on  the  trial  entitled  them, 
without  regard  to  the  pleadings,  the  judge  at  the  circuit 
would  have  had  the  power  to  conform  the  pleadings  to  the 
proof,  aside  from  the  provisions  of  sections  169  and  173  of 
the  code.  The  learned  judges  to  whom  I  have  referred 
seem  to  have  thought  the  course  indicated  by  them  to  be 
not  only  proper  but  necessary,  inasmuch  as  the  code,  as 
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then  construed,  did  not  allow  a  demurrer  to  an  answer, 
unless  it  contained  a  counterclaim.  But  since  the  amend- 
ment of  section  153,  in  1855,  and  especially  since  its 
amendment  in  1857,  permitting  a  demurrer  to  the  answer 
without  limitation,  except  that  it  should  contain  new  mat- 
ter, all  pretense  for  interference  with  the  pleadings  at  the 
circuit  other  than  conforming  them  to  the  proof  is  at  an 
end,  and  the  rule  laid  down  by  Bboxson,  Justice,  in  6  Hill, 
534  (cited  supra),  is  the  only  one  that  can  be  followed  and 
not  introduce  into  the  practice  at  the  circuit  the  uncer- 
tainty and  confusion  which  prevails  in  justices'  courts, 
where  an  unlimited  right  of  amendment  exists,  and  where 
parties  can  not  know,  by  the  issue  joined,  what  the  issue 
will  be  that  they  will  be  required  to  try. 

All  the  provisions  of  the  code  relating  to  the  amendment 
and  correction  of  pleadings  contemplate  that  the  steps 
necessary  to  make  them  sufficient  shall  be  taken  before  the 
trial.  This  is  absolutely  necessary  to  prevent  injustice, 
suspense  and  disorder  in  the  trial  of  causes  at  the  circuit. 

But  the  learned  judges  to  whom  I  have  referred  have 
not  gone  the  length  of  holding  that  although  they  may  dis- 
regard immaterial  issues  at  the  circuit  they  would  do  it  by 
striking  out  pleadings. 

*  As  I  have  already  shown,  it  can  be  legitimately  reached 
by  excluding  the  evidence  offered  in  support  of  such  an 
issue;  but  unless  the  case  is  a  very  clear  one,  the  best 
(bourse  is  to  leave  the  party  to  his  motion  for  a  new  trial, 
or  an  appeal. 

If,  however,^  the  judge  at  the  circuit  had  the  power  to 
strike  out  an  answer  or  defense  for  insufficiency  on  the  trial 
(a  position  I  by  no  means  admit),  it  would  nevertheless 
rest  in  discretion,  and  would  not  be  the  subject  of  review. 
It  would  be  discretionary^  because  the  application  was  made 
at  the  circuit.  The  judge  might  with  great  propriety  say 
to  the  counsel,  that  having  omitted  to  demur,  he  must  try 
the  issue  and  seek  his  redress  by  some  appropriate  proceed- 
ing after  verdict. 
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The  exception  to  the  admission  of  the  defendant's  evi- 
dence that  he  believed  the  vendor's  statement  that  he  had 
purchased  of  Ell  wood,  does  not  present  any  question  as  to 
the  validity  of  the  sale. 

The  objection  to  the  evidence  was  that  it  was  improper 
and  immaterial,  and  was  for  the  jury  to  pass  upon  from  the 
terms  of  the  contract  and  the  conversation  that  took  place. 
No  suggestion  was  made  as  to  the  effect  of  it  upon  the 
validity  of  the  contract.  If  the  counsel  designed  to  present 
such  a  question,  hto  most  effectually  kept  it  from  the  atten- 
tion of  the  court 

But  the  plaintiff  has  presented  the  question  as  to  the 
competency  of  the  evidence  objected  to. 

I  think  it  was  competent,  assuming  the  defense  admissi- 
ble (which  we  must  do,  in  the  absence  of  any  legal  excep- 
tion to  it);  the  effect  of  the  representation  upon  the  mind 
of  the  defendant  was  one  which  the  jury  must  pass  upon; 
and,  in  order  to  find  the  sale  void,  must  find  on  it  in  favor 
of  the  defendant.  It  was  a  material  fact  to  be  proved;  the 
defendant  was  a  competent  witness,  and  was,  therefore, 
competent  to  prove  it. 

The  oath  of  the  defendant  was  by  no  means  conclusive  on 
the  jury.  They  were  bound  to  inquire,  1st.  Whether  the 
representation  was  made  by  the  plaintiff;  2d.  Whether  it 
was  such  an  one  as  would  be  calculated  to  impose  upon  a 
prudent,  careful  man;  3d.  Whether  it  was  in  regard  to  a 
matter  material  to  the  defendant  to  know;  and,  4th. 
Whether  he  believed  it  or  was  imposed  upon  by  it.  If  the 
defendant  should  fail  in  establishing  either  of  these  propo- 
sitions he  would  fail  in  his  defense. 

tJndcr  the  former  practice,  when  parties  could  not  be 
witnesses  in  their  own  behalf,  the  jury  had  to  draw  their 
conclusions,  as  to  the  effect  of  the  representation,  from  the 
materiality  of  the  representation  and  the  effect  such  a  rep- 
resentation would  naturally  have  on  the  mind  of  a  prudent 
business  man.  It  was  an  inference  from  all  the  facts.  It 
was  an  issuable  fact,  and  to  be  proved  in  the  same  way  aa       , 
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other  facts  in  the  case.  The  defendant's  admission,  whether 
as  a  witness  or  out  of  court  and  not  under  oath,  that  he 
did  not  rely  on  the  representation,  would  have  been  con- 
clusive evidence  against  him;  and  I  know  of  no  reason  why, 
when  he  is  a  witness,  he  may  not  testify  that  he  did  rely 
on  the  representation  made  to  him  by  the  purchaser.  If 
he  was  too  credulous,  putting  faith  in  a  story  in  itself 
incredible,  or  without  using  that  cai'e  and  caution  against 
imposition  that  it  becomes  every  prudent  man  to  exercise 
in  dealing  with  another,  he  must  suffer  the  consequences 
of  his  credulity.  Because  he  may  testify  that  he  relied  on 
the  representation,  will  not  entitle  him  to  a  verdict  annul- 
ing  the  sale,  unless  the  circumstances  justified  his  trust 

But  if  the  question  was  properly  before  us,  whether  the 
representation  proved  was  such  an  one  as  being  found  to 
have  been  made,  to  have  been  relied  upon  and  to  have  been 
untrue,  authorized  the  court  and  jury  to  annul  the  sale,  I 
am  of  the  opinion  that  the  sale  was  void,  and  the  judgment 
should  be  affirmed. 

Courts  of  law  and  equity  are  governed  by  the  same 
principles  in  giving  relief  in  cases  of  fraudulent  misrepre^ 
sentalion.  The  only  difference  between  them  is  that  a 
court  of  equity  will  sometimes  refuse  to  eoforce  specific 
performance  of  a  contract,  when  a  court  of  law  might  give 
damages  for  a  breach  of  it.  Story,  in  his  equity  jurispru« 
dencc,  ^  191,  thus  states  the  principles  that  guide  a  court 
of  equity  in  giving  relief  in  case  of  fraudulent  representa- 
tion: *'If  a  representation  is  made  to  another  person 
going  to  deal  in  a  matter  of  interest  upon  the  faith  of  that 
representation,  the  former  shall  make  that  representation 
good  if  he  knows  it  to  be  false.  To  justify,  however,  an 
interposition  in  such  cases,  it  is  not  only  necessary  to  estab- 
lish the  fact  of  misrepresentation,  but  that  it  is  matter  of 
substance,  or  important  to  the  interests  of  the  other  party, 
and  that  it  actually  does  mislead  him.  For  if  the  misre- 
presentation  was  of  a  trifling  or  immaterial  thing,  or  if  the 
other  party  did  not  trust  to  it,  or  was  not  misled  by  it,  or 
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if  it  was  vague  and  inconclusive  in  its  own  nature,  or  if  it 
was  upon  matter  of  opinion  or  fact  equally  open  to  the 
inquiries  of  both  parties,  and  in  regard  to  which  neither 
could  be  presumed  to  trust  the  other;  in  these  and  the 
like  cases  there  is  no  reason  for  a  couit  of  equity  to  inter- 
fere to  grant  relief  on  the  ground  of  fraud.'' 

While  courts  have  endeavored  to  compel  parties  to 
observe  the  most  perfect  good  faith  in  their  dealings,  they 
have  not  gone  the  length  of  holding  that  every  false  state- 
ment made  by  one  to  the  other  in  reference  to  the  quality, 
condition  or  value  of  the  property,  annuls  the  contract. 
Some  allowance  has  been  made  for  the  propensity  men  liave 
to  extol  the  quality,  condition  or  value  of  that  which  they 
propose  to  sell,  and  to  depreciate  that  which  they  desire  to 
buy.  Hence  statements  as  to  the  value  of  property,  its 
freedom  from  defects  which  he  knows  to  exist,  and  which 
might  by  the  exercise  of  reasonable  diligence  be  discovered, 
do  not  if  false  vitiate  the  contra<;t.  These  are  matters  in 
regard  to  which  neither  is  supposed  to  trust  the  other,  but 
each  is  bound  to  exercise  his  own  senses  and  judgment  in 
arriving  at  their  value  and  condition.  (Chitty  on  contracts, 
681,  682,  and  notes;  Sandford  v.  Bixndj/,  23  Wend.  260; 
Starr  v.  BmneU,  5  Hill,  303;  HaifffU  v.  Hai/t,  19  New 
York,  464.) 

But  if  the  penson  selling  shall  use  any.  artifice  to  mislead 
the  other  and  to  prevent  him  from  taking  the  necessary 
steps  to  inform  himself,  as  to  those  matters  in  regard  to 
which  he  is  bound  to  exercise  his  own  judgment,  the  con- 
tract will  be  held  void,  or  a  recovery  had  against  him  for 
the  damages  sustained  by  the  person  injured.  {Hill  v. 
Gray^  2  Eng.  Com.  Law  Rep.  16;  McUkews  v.  Bltss^  22 
Pick.  48.) 

Any  representation  that  affects  the  price  of  an  article  in 
regard  to  which  one  party  places  confidence  in  the  other, 
will  if  relied  on,  and  is  false,  and  the  party  trusting  to  the 
representation  is  injured,  render  the  conti-act  void.  {Boiv- 
ring  V.  StevenSj  12  Eng.  C.  L.  157;  Phillips  v.  BucJcy  1 
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Vera.  227;  Tqylor  y.  Fleet,  1  Barb.  S.  C.  R  477;  1  Hilliard 
on  Vendors,  324,  325,  339,  340;  Bench  v.  Sheldon,  14  Barb. 
66;  Vemon  v.  Kej/es,  12  Eiist,  632— Affii-med,  4  Taunt  488.) 

Applying  these  principles  to  the  case  before  us,  it  will 
be  found  that  the  sale  of  the  hops  in  question  was  fraudulent 
and  void. 

The  verdict  establishes,  1st.  The  making  of  the  repre- 
sentation. 2d.  Its  falsity.  3d.  That  it  was  relied  on  by 
the  defendant.  The  only  other  element  to  be  established 
to  render  it  fraudulent  was  its  materiality. 

As  I  have  already  remai^ked,  whatever  affects  the  price 
of  the  property  that  is  the  subject  of  the  contract  is 
materials 

The  defendant  had  raised  hops  for  several  years  prior  to 
the  sale  in  question.  He  was  unacquainted  with  the  market 
price  of  .them.  It  was#  therefore,  due  to  himself  to  inform 
himself  of  the  state  of  the  market  before  entering  into  a 
contract  of  sale.  Had  he  inquired  of  the  pm*chaser  as  to 
the  market  price,  and  been  misled  by  him,  I  am  not  pre- 
pared to  say  that  the  contract  would  not  have  been  thereby 
rendered  fraudulent.  The  inquiry  was  not  as  to  the  market 
price,  however,  but  as  to  the  price  the  purchaser  was  pay- 
ing. The  answer  is  not  claimed  to  have  been  untrue.  Tho 
defendant  then  inquired  whether  Wood  had  bought  Ell- 
wood's,  and  he  was  told  that,  if  it  was  true  he  had  pur- 
chased EUwood's  at  twelve  and  one-half  cents  per  pound, 
he,  the  defendant,  would  sell  his  at  that  price.  It  appears 
that  Ellwood  had  not  raised  hops  until  that  year;  hence 
his  dealing  in  the  article  was  not  such  as  to  make  his  opin- 
ion as  to  the  price  very  important.  But  we  all  know  that 
there  are  men  in  every  community  whose  judgment  as  to 
the  value  of  property,  or  whose  intelligence  and  shrewdness 
in  business,  give  great  weight  to  their  opinions  in  the  esti- 
ndation  of  their  neighbors,  and  who,  if  they  should  sell  all 
their  property  at  a  given  price,  would  regulate  the  price 
for  the  same  property  throughout  their  neighborhood. 
Who  that  deals  in  stocks  would  not  be  governed,  as  to  the 
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price  he  would  pay  for  a  particular  stock,  by  the  opinion 
of  an  intelligent  broker;  or,  as  to  the  value  of  land,  by 
the  opinion  of  an  intelligent,  careful  business  man,  whose 
interest  it  was  to  inform  himself  as  to  its  value? 

In  this  case  it  was  not  Ellwood's  opinion  only  that  the 
defendant  designed  to  rest  upon,  but  upon  the  price  actu- 
ally received  by  him  for  similar  property  sold. 

Had  the  defendant  rested  satisfied  with  merely  inquiring 
whether  Wood  had  purchased  Ellwood's  hops.  Wood 
might  say  that  he  did  not  and  could  not  know  that  the  sale 
by  E.  would  influence  the  judgment  of  the  defendant,  and 
that  his  answer,  therefore,  might  be  false,  without  having 
reason  to  suppose  it  was  causing  injury  to  the  defendant. 
But  when  told  by  the  defendant  that  he  sold  at  twelve  and 
one-half  cents  per  pound  because  E.  had  sold  at  that  price, 
he  was  informed  that  his  statement  was  relied  on,  and  being 
untrue,  as  he  knew  it  was,  he  was  cheating  the  defendant. 
A  purchase  thus  procured  ought  not  to  stand.  {Fellows  v. 
Gwyder,  1  Simons,  63.) 

It  is  said  that  the  defendant  ought  not  to  have  trusted  to 
Wood's  statement;  that  he  had  the  opportunity  to  inquire 
and  should  have  informed  himself  as  well  as  to  the  market 
price  as  to  whether  E.  had  sold  at  twelve  and  one-half 
cents  per  pound. 

The  defendant,  several  times  during  the  interview,  pro- 
posed to  Wood  to  wait  until  he  could  inform  himself  as  to 
the  price  of  hops.  But  Wood  refused  to  wait — insisted 
on  an  immediate  answer,  and  told  the  defendant  that  the 
price  would  probably  fall  as  it  had  done  some  years  before. ' 
The  defendant  was  under  no  obligation  to  sell  that  day, 
but  he  wa&  anxious  to  get  the  highest  price  for  his  pro- 
perty, and  he  took  the  only  means  he  could,  and  make  an 
immediate  sale,  to  inform  himself  as  to  the  market  value 
of  the  property. 

I  do  not  doubt  but  that  a  vendor  of  property  may  put 
upon  the  purchaser  the  responsibility  of  informing  him 
correctly  as  to  the  market  value,  or  any  other  fact  known 
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to  him,  affecting  the  market  price  of  the  property,  and  if 
the  purchaser  answers  untruly,  the  purchase  will  be  void 
by  reason^ of  the  fraud.  The  purchaser  is  not  bound  to 
answer  in  such  a  case;  but  if  he  does  he  is  bound  to  speak 
the  truth. 

It  is  said  by  the  appellant's  counsel,  in  his  points,  and 
by  Justice  Potter,  in  his  dissenting  opinion  in  the  cade, 
that  the  defendant  has  not  sustained  any  damage,  becaose 
he  was  paid  the  market  yalu^  of  hops  at  the  time  the  sale 
was  made. 

The  evidence  of  the  first  witness  was  that  the  price  of 
hops,  about  the  date  of  the  contract,  at  Fort  Plain,  the 
place  of  delivery,  was  twelve  to  twelve  and  one-half  oents 
per  pound.  But,  he  adds,  hops  were  sold,  as  he  under- 
stood, at  twenty-eight  cents  at  Fort  Plain.  He  had  heard 
that  some  were  purchased  for  twenty-eight  cents,  but  did 
not  know  the  quality.  The  evidence  as  to  the  price  being 
twenty-eight  cents  was  not  competent,  but  it  was  not 
objected  to,  and  the  jury  had  the  right  to  take  it,  and  give 
it  such  weight  as  they  deemed  it  entitled  to. 

If  the  jury  were  bound  to  act  upon  the  legal  evidence 
of  value  only,  then  it  would  follow  that  the  defendant 
received  for  his  hops  the  fair  market  price  at  the  time  of 
the  sale,  and  he  would  have  no  right  to  complain.  But  the 
other  evidence  being  in  without  objection,  or  any  in^mation 
to  the  jury  that  they  might  not  act  upon  the  hearsay  of  the 
witness  as  evidence  of  the  market  value,  I  think  the  jury 
had  the  right  to  f)nd  that  the  defendant  was  induced  by  the 
misrepresentation  to  sell  for  less  than  the  market  price. 

In  any  view  of  the  case  I  think  the  judgment  was  rjght 
and  ought  to  be  affirmed  with  costs. 

HoGEBOOM,  J.  I  assent,  after  some  hesitation  to  the 
affirmance  of  the  judgment  in  this  case,  but  not  without 
some  misgivings  as  to  the  soundness  of  the  legal  proposi* 
tions  involved  in  such  affirmance.  As  a  general  principle, 
the  false  affirmation  which  should  be  permitted  to  operate 
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fttii  the  ibundation  of  a  cause  of  action  or  of  a  defense, 
should  relate  to  a  fact,  and  not  to  a  mere  opinion;  and  to 
a  fact  directly  bearing  upon  the  subject  matter  of  the  con- 
tract, and  not  to  one  merely  collateral  and  incidental 
thereto.  As  applied  to  the  present  case,  there  was  no  false 
statement  in  regard  to  the  existing  value  or  market  price 
of  hops,  or  as  to  the  price  that  the  buyer  or  speculator 
was  paying  therefor;  but  there  was  a  false  statement — for 
so  we  must  assume  after  a  verdict  of  the  jury  in  favor  of 
the  defendant — in  regard  to  the  fact  that  Wood  had  pur- 
chased the  hops  of  Ellwood,  a  neighbor  of  the  defendant 
Ordinarily,  such  a  fact  could  not  be  supposed  likely  to  have 
any  legal  or  perceptible  bearing  upon  the  negotiations  of 
other  parties;  and  yet,  if  we  assume  that  Ellwood  had 
experience  in  the  cultivation  of  hops,  and  judgment  and 
skill  as  to  their  probable  rise  or  fall  in  market,  and  that 
the  defendant  had  not;  if  we  assume,  further,  that  Country- 
man  had  confidence  in  the  skill,  judgment  and  experience 
of  Ellwood,  more^than  in  his  own,  and  would  be  likely  to 
be  governed  by  them  in  making  a  contract  for  himself;  if 
we  assume,  further,  that  the  article  of  hops  was  then  as 
yet  in  a  growing  and  immature  state,  and  had  not  yet 
attained  a  fixed  or  deteiminate  value  in  the  market;  and 
that  its  value,  at  the  future  period,  when  the  hops  would 
be  ripe  and  cured  and  ready  for  delivery,  would  be  subject 
to  much  fluctuation  from  ordinary  circumstances,  such  aa 
the  influence  of  the  weather  upon  the  crops,  the  demand 
for  the  article,  and  the  condition  of  the  money  market;  if 
we  assume,  further,  that  the  proposed  buyer  was  aware  of 
the  reliance  which  the  defendant  placed  upon  the  skill, 
judgment  and  experience  of  Ellwood,  and  of  the  influence 
they  were  likely  to  have  upon  the  mind  of  the  defendant 
in  inducing  a  sale  of  his  hops,  or  the  contrary;  and  that 
Wood,  with  such  knowledge,  falsely  and  fraudulently  rep- 
resented that  Ellwood  had  sold  him  his  hops,. with  the 
view  of  entrapping  the  defendant  into  a  sale  of  his  crop— - 
all  of  which  assumptions,  I  think,  we  are  warranted  to 
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make  from  the  verdict  of  the  jury  upon  the  facts  of  the 
case  as  presented  in  the  testimony — I  am  inclined  to  think 
we  are  justified  in  concluding  that,  under  the  peculiar 
aspects  of  this  case,  the  false  representation  of  Wood  was 
to  a  fact  material  to  the  contract,  inasmuch  as  it  had  a 
vital  bearing  and  influence  upon  the  mind  of  the  defendant 
in  inducing  him  to  enter  into  it.  Considered  in  that  light, 
I  am.  on  the  whole  inclined,  though  contrary  to  my  first 
impressions,  to  regard  the  defense  to  the  action  as  well 
founded  in  law  and  the  judgment  capable  of  being  sup- 
ported; but  I  do  not  wish  to  be  regarded  as  extending  the 
general  principle  beyond  the  just  bearing  of  facts  kindred 
to  those  which  are  presented  in  the  present  case. 

With  this  explanation  I  assent  to  the  affirmance  of  the 
judgment  of  the  supreme  court. 

Denio,  Ch.  J.  and  Selden,  J.,  were  also  for  affirmance; 
the  latter  on  the  ground  stated  by  Davies,  J.,  but  express- 
ing no  opinion  on  the  question  of  practice.  Wbigpt, 
Johnson  and  Inoraham,  JJ.,  were  for  reversal. 

Judgment  affirmed. 
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ACCOUNT  STATED. 
See  UsuBT,  1,  2,  4. 

ACTION. 

See  AssiONOB  and  Assiones — Exbgutiok,  8  ;  Ihsubanob  (Fibb),  9, 
10,  11 ;  Neguoence,  1,  2  ;  Pbincipai*  and  Agent  ;  Watbb, 
1,  4,  6. 

AGREEMENT. 

1.  By  a  verbal  agreement  between  S.  and  F.,  it  was  agreed  that 
S.  should  subscribe  for  $1,000  of  the  capital  stock  of  a  manu- 
facturing corporation,  one-half  of  which  should  belong  to 
each  ;  that  S.  should  hold  the  same  on  joint  account  and 
receive  the  dividends  thereon,  F.  to  pay  the  interest  annu- 
ally on  $500,  one-half  the  amount  paid ;  that  when  S.  should 
want  the  $500  he  was  to  notify  F. ;  and  if  F.  did  not  pay,  S. 
should  sell  the  stock,  and  F.  would  pay  the  difference  be- 
tween the  sum  received  on  such  sale  and  the  par  value  of 
the  stock.  S.  accordingly  subscribed  for  $1,000  of  the  stock, 
in  his  own  name,  and  paid  therefor.  It  was  a  part  of  the 
bargain  that  the  agreement  should  be  put  in  writing,  but  it 
never  was.  A  few  years  later  the  company  became  insol- 
vent, and  the  stockholders  being  called  on  to  pay  an  amount 
of  debts  equal  to  the  stock  held  by  them,  S.  paid  $1,000. 
Eeld,  1.  That  the  company  having  become  insolvent,  and  its 
stock  worthless,  8.  was  not  bound  to  sell  it ;  and  F.  was 
clearly  liable  for  one-half  the  price  paid  for  the  stock.  2. 
That  S.,  being  the  nominal  owner  of  the  whole  stock,  was 
liable  to  pay  $1,000  in  satisfiction  of  the  debts  of  the  com- 
pany, and  was  not  bound  to  wait  until  he  was  sued,  and 
judgment  recovered,  before  he  paid  ;  and  that  having  paid 
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$500  on  that  accouDt,  which  F.  was  equitably  bonnd  to  paj, 
he  could  recover  it  back  from  F.  3.  That  the  statutorj 
exemption  of  executors,  guardians  and  others,  trustees  of 
an  express  trust,  from  liability  fot  the  debts  of  a  corpora- 
tion in  which  they  hold  stock  in  their  fiduciary  capacity, 
does  not  reach  suoli  a  case.  4.  That  althougli  F.  might 
have  insisted  on  the  performance  of  the  condition  that  the 
agreement  should  be  reduced  to  wnting,  it  was  competent 
for  him  to  waive  it,  by  recognizing  his  liability  on  the  con- 
tract, although  it  had  never  been  reduced  to  writing  and 
signed.  6.  That  F.'s  liability  for  the  $500  paid  by  S.  on 
account  of  debts,  did  not  accrue  until  the  stock  was  paid  by 
S.;  and  that  the  statute  of  limitiations  did  not  begin  to  run 
until  such  payment  was  made.  Skyver  v.  Flack,  64. 

2.  Where  the  holder  of  a  mortgage  which  was  past  due,  being 

about  to  enforce  it  by  action,  H.  agreed  by  parol  with  the 
plaintiff's  testator,  who  had  assumed  the  payment  thereof, 
for  a  valuable  consideration,  to  purchase  said  mortgage  and 
refrain  from  collecting  the  principal  for  five  years.  Edd^ 
that  this  agreement,  being  executed  by  the  taking  of  an 
assignment  of  the  mortgage^  and  the  payment  of  the  con- 
sideration therefor,  operated  as  effectually  to  extend  the 
time  of  payment,  as  if  it  had  been  under  seal  Dodge  ▼. 
Cranddl,  294. 

3.  Held,  also,  that  this  was  an  executory  and  not  an  executed 

contract,  and  was,  therefore,  not  affected  by  the  statute  of 
frauds.  Id. 

4.  Held,  further,  that  a  judgment  dismissing  the  coroplaint,  in 

an  action  4o  foreclose  the  mortgage,  brought  before  the 
expiration  of  the  five  years,  was  sustainable  upon  the  equit- 
able ground  that  the  defendant^  having  a  cause  of  action, 
could  be  allowed  to  set  it  up  to  avoid  circuity  of  action.  Id. 
See  Trusts  ;  YsKnoa  and  Purchaser,  3r-15 ;  Work  and  Labob,  2. 

AMENDMENT. 
1.  Several  individuals,  composing  the  firm  of  Rp,  F.  &  Co.,  were 
sued  by  tho  plaintiff  by  their  firm  name,  the  complaint 
alleging  that  the  names  of  the  individual  members  of  said 
firm  were  unknown  to  the  plaintiff.  F.  only,  appearech  and 
answered,^  in  tho  first  instance,  claiming  the  goods  sued  for 
in  behalf  of  the  firm.  He  also  put  in  a  supplemental 
answer^^  in  which  he  claimed  judgment  in  his  own  favor  for 
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the  value  of  the  goods,  and  not  in  favor  of  himself  and  his 
copartners  individaaliy.  After  jodgment,  the  defendants 
were  allowed  to  amend  by  entering  an  appearance  nunc  pro 
tunc  for  the  other  two  partners,  and  to  amend  the  supple- 
mental answer,  so  as  to  make  it  a  claim  in  behalf  of  all 
the  members  of  the  firm  individually,  with  a  demand  for 
judgment  in  their  favor.  Held,  that  there  was  nothing  for 
which  Ihe  judgment  should  be  reversed,  in  the  fact  that  it 
was  rendered  for  the  value  of  the  goods,  in  favor  of  the 
several  individuals  composing .  the  firm  of  R..  F.  k  Co. 
I%(mp9on  V.  KesaeU,  888. 

SL  Meld,  al90,  that  the  supreme  court  had  ample  power  to  make 
tiie  amendments  which  were  ordered,  by  inserting  the  indi- 
vidual na^es  of  the  other  members  of  the  firm  in  the  answer 
and  in  the  judgment,  in  accordance  with  the  facts  found  on 
the  trial.  Id, 

8.  Eeldf/urtkery  that  such  amendments  were  clearly  in  further- 
ance of  justice;  but  if  otherwise,  that  the  order  of  the 
supreme  court,  allowing  them,  was  not  open  to  review  in 
this  court  Id, 

ANSWER 

See  Practigk. 

APPEAL. 

1.  An  order  of  the  supreme  court,  setting  aside  a  verdict  as 
being  against  the  weight  of  evidence,  and  on  payment  of 
costs,  is  not  reviewable  on  appeal,  by  this  court.  Young  v. 
Davis,  184. 

8.  It  is  the  invariable  practice  of  this  court  not  to  review  orders 
made  by  the  supreme  court,  granting  new  trials,  on  the 
ground  that  the  verdict  was  either  against  evidence  or 
against  the  weight  of  evidence.  Id, 

.  ARREST. 

1.  A  defendant  may  be  legally  arrested  on  a  ca.  so.  issued  after 

judgment  in  a  cause  in  which  an  order  of  arrest  has  been 
obtained  and  an  arrest  made  before  judgment,  and  which 
order  has  not  been  vacated  before  the  arrest  on  the  ca.  so. 
Smith  V.  Knapp,  581. 

2.  But  where  the  order  of  arrest  was  obtained  upon  one  only  of 

five  causes  of  action  stated  in  the  complaint,  the  first,  and 
the  judgment  was  not  finally  recovered  on  that,  but  upon 
44 
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the  fifth  cause  of  action,  for  which  the  defenda&t  was  not 
liable  to  arrest,  under  the  provisions  of  the  code  of  proced- 
ure; and  the  defendant  having  been  arrested  on  a  ca.  sa 
issued  after  judgment,  and  imprisoned  thereon;  Bdd  that 
his  remedy  was  to  move  to  be  discharged  from  imprison- 
ment, and  that,  not  having  done  so,  his  imprisonment  was 
regular.  Id, 

3.  A  delay  of  more  than  three  months  in  issuing  a  ca,  sa.,  where 

the  defendant,  at  the  time  of  rendering  a  judgment  against 
him,  is  in  custody  upon  process  issued  in  the  cause,  will 
entitle  him  to  a  supersedeas.  Id. 

4.  The  defendant's  remedy,  in  such  a  case,  is  to  apply  to  a  judge 

for  a  supersedeas  on  the  ground  that  he  was  not  charged  in 
execution  within  the  time  limited  by  statute,  or  by  motion 
to  the  court.  If  he  does  neither,  the  imprisonment  will  be 
regular,  and  the  sherifif  liable  on  the  escape  of  the  prisoner, 
either  as  bail  or  in  action  for  the  escape.  Id. 

5.  The  plaintifif  has  an  election  which  of  these  remedies  he  will 

adopt,  and  that  election  is  manifested  by  the  complaint  Id. 

6.  If  he  proceeds  against  the  sheriff  as  bail,  he  must  set  forth 

the  proceedings  to  and  including  the  escape,  and  allege  that 
the  defendant  is  bail,  and  tlie  complaint  must  demand  the 
appropriate  judgment.  If  he  elects  to  prosecute  for  an 
escape,  the  complaint  will  contain  the  same  matters,  but  all 
allegations  as  to  the  character  of  the  defendant  as  bail ' 
should  bo  omitted,  as  wholly  irrelevant  to  the  cause  of 
action  for  the  escape.  Id. 

7.  If  the  complaint  makes  no  mention  of  the  defendant  as  bail, 

and  there  is  nothing  in  it  manifesting  an  intention  or  elec- 
tion to  hold  him  liable  in  that  character,  it  is  to  be  treated' 
as  an  action  for  an  escape,  and  the  limitation  of  one  year 
for.  bringing  an  action,  prescribed  by  §  94  of  the  code  of  pro- 
cedure, applies.  Id. 

8.  It  is  competent  for  a  defendant,  after  the  entry  of  judgment, 

to  move  to  set  aside  the  order  of  arrest,  upon  showing  to 
the  court  that  the  judgment  was  recovered  on  a  cause  of 
action  for  which  he  was  not  liable  to  arrest,  and  hence  that  , 
he  cannot  be  legally  imprisoned  on  a  ca.  sa.  issued  on  such 
judgment.  But  if  he  suffers  the  order  of  arrest  to  remain  in 
force,  it  must  be  held  to  be  regular,  for  the  purposes  of  an 
action  for  an  escape  from  imprisonment  on  the  ca.  sa.  Id. 


ASSIGNMENT. 

1.  In  equity,  a  parol  assignment  of  a  claim  or  demand  enables 

the  assignee  to  sue  in  his  own  name.  Hooker  v.  Eagle  Bank 
o/Bochesier,  83. 

2.  Under  the  code  an  assignment,  valid  as  an  equitable  assigpn- 

ment,  is  equally  valid  at  law.  Id. 
For  the  BENSFrr  of  creditors.  See  Debtor  ako  GREnrroR. 
Of  a  lease.  See  Landlord  and  Tenant,  2,  3,  6. 

ASSIGNOR  AND  ASSIGNEE. 
A  right  of  action  against  a  common  carrier  to  recover  the  value 
of  propQ^y  entrusted   to    him,  is   assignable  ;    and  the 
assignee  may  sue  in  his  own  name.  Merrill  v.  OHnndl,  594. 
See  Landlord  and  Tenant,  1,  2,  3,  5,  6,  14;  Usury,  2,  4 

ATTACHMENT. 
See  Execution,  4. 

B. 

BAGGAGE* 
See  Common  Carriers,  10-16. 

BAIL. 
See  Arrest,  4,  5,  6,  7. 

BANK  NOTES. 
See  CoNTRiBUTioif,  2,  4,  5. 

BANKS  AND  BANKING. 
1.  The  plaintiff,  a  director  in  a  bank,  who  had  been  such  from 
its  organization,  who  usually  attended  the  meetings,  and 
was  actually  present  and  took  part  in  the  proceedings  of 
the  board  of  directors  when  the  last  dividend  was  declared, 
having  purchased  from  the  cashier  of  the  institution  twenty 
shares  of  the  capital  stock,  brought  an  action  to  have  such 
contract  rescinded,  and  to  recover  back  the  money  paid,  on 
the  ground  of  false  representations  and  concealments  of  the 
cashier,  as  to  the  value  of  the  stock  and  the  condition  of  the 
bank,  at  the  time  of  the  purchase  :  Held,  that  the  plaintiff 
was  not  estopped  from  setting  up  his  actual  ignorance  of 
the  condition  of  the  bank  at  the  time  of  the  sale.  Ltfever  v. 
Lefever.  21. 
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S.  That  although  the  purchaser  was  a  director  of  the  bank, 
having  the  means  of  knowledge,  he  was  not,  in  the  particu- 
lar transaction,  chargeable  with  notice  of  the  condition  of 
the  bank.  Id. 

8.  That  if  he  was  actually  ignorant  of  its  condition,  the  fraudu- 
lent vendor  would  be  equally  responsible  to  him  for  the 
deceit  as  to  any  stranger  to  the  institution.  Id 

4.  That  it  was  not  a  case  in  which  the  plaintiff  was  legally 

bound  to  know  the  truth  or  falsity  of  the  vendor's  represen- 
tations. Id, 

5.  Heldj  alsOf  that  the  evidence  in  such  action  plainly  showing 

tliat  at  the  time  of  the  alleged  sale  and  transfer  of  the  stock, 
Qti  the  29th  of  August,  1857,  the  bank  was,  by  the  applica- 
tion of  all  the  ordinary  tests,  sound,  solvent  and  prosperous, 
and  the  stock  worth  all  that  the  defendant  had  represented 
it  to  be,  the  plaintiff  eould  not  be  allowed  to  show  the  con- 
trftry  by  introducing  in  evidence  what  purported  to  be -a 
certified  copy  of  proceedings  had  in  November,  1857,  on  the 
petition  of  certain  stockholders,  for  the  re-establishment  of" 
the  bank.  Id. 

BOOKS  OP  ACCOUNT. 
See  EviDiNCE,  7-10. 

BREACH  OF  PROMISE  OF  MARRIAGE. 

] .  Where  it  was  proved,  in  an  action  to  recover  damages  for  a 
breach  of  promise  of  marriage,  that  the  uncle  and  aunt  of 
the  plaintiff,  in  her  presence,  and  without  objection  on  her 
part,  asked  the  defendant  to  marry  her,  which  he  refused, 
and  when  the  plaintiff  said  to  the  defendant:  '*  M.,  1  don^t 
want  your  money;  I  want  your  word  and  honor  that  you 
promised  me,"  he  replied:  "There  is  no  use  in  talking;  I 
can't  marry  you  now."  Beld^  that  there  was  evidence 
enough,  on  the  subject  of  a  request,  to  submit  that  question 
to  the  jury.  Kniffen  v.  McConneU,  285. 

S.  In  an  action  for  breach  of  promise  of  marriage,  evidence  as  to 
the  defendant's  pecuniary  circumstances  should  be  confined 
to  general  reputation.     To  that  extent  it  is  admissible.  Id. 

3.  Where  the  answer,  in  such  an  action,  contains  only  a  denial 
of  the  promise,  evidence  showing  acts  of  improper  and  lewd 
conduct  on  the  part  of  the  plaintiff,  for  the  purpose  of  prov- 
ing criminal  intercourse  with  other  men,  after  the  making 
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of  the  promise,  i»noi  admissible,  as  a  bar  to  the  action,  fpr 
the  reason  that  that  defense  is  not  set  up  in  the  answer.  Id. 

4.  Such  evidence  may  be  receiyed,  however,  in  mitigation  of 
damages,  ii  seems.  Id. 

5i  It  is  not  erroneous  for  the  judge  to  charge  the  jury  that  if 
they  find  the  defendant  seduced  the  plaintiff  under  a  promise 
of  marriage  it  aggravates  the  damages.  Id, 

6.  Where  the  plaintiff  proved:  1st.  The  promise,  as  admitted  by 
the  defendant  in  his  acts  and  conversation.  2d.  The  preg- 
nancy of  the  plaintiff,  and  subsequent  birth  of  a  child.  3d. 
The  application  to  the  defendant  to  marry  her,  on  account 
of  her  condition,  and  his  refusal.  4th.  The  appeal  of  the 
plaintiff  to  him  that  she  did  not  want  his  money,  but  wanted 
his  word  and  honor  that  he  had  promised  her.  Edd,  that 
this  evidence  was  amply  sufficient  to  submit  to  the  jury  the 
question  whether  the  defendant  had  seduced  the  plaintiff, 
•  and  if  so,  whether  he  had  promised  marrrage,  to  carry  out  • 
his  intentions,  or  had  taken  advantage  of  the  confidence 
arising  from  that  promise,  to  effect  his  purpose.  Id» 

*l.  It  is  not  erroneous  to  charge  that  if  the  defendant  has  come 
into  court  and  attempted  to  prove  the  plaintiff  guilty  of  mis- 
conduct with  other  men,  of  which  he  knew  she  was  innocent, 
or  when  the  misconduct  was  committed  with  himself,  it 
aggravates  the  injury  and  strengthens  the  claim  to  dam- 
ages, although  such  misconduct  is  not  set  up  in  the  answer 
as  a  defense.  Id. 

8.  Where  the  judge  charged  that  if  the  jury  were  satisfied  that 
the  defendant  was  not  the  father  of  the  plaintiff's  child,  they 
should  find  for  the  defendant;  Bdd^  that  there  was  some 
ground  for  criticism  on  this  part  of  the  charge;  that  the 
pregnancy  being  a  conceded  fact,  it  was  not  for  the  defend- 
'  ant  to  prove  that  he  was  not  the  father,  but  for  the  plaintiff 
to  prove  that  he  was.  Id. 

BRIDGES. 

1.  Ii  is  competent  for  the  legislature,  after  granting  a  franchise 
to  one  person  or  corporation,  which  affects  the  rights  of  the 
public,  to  grant  a  similar  franchise  to  another  person  or 
corporation,  the  use  of  which  shall  impair  or  even  destroy 
the  value  of  the  first  franchise,  although  the  right  so  to  do 
may  not  be  reserved  in  the  first  grant;  unless  the  right  to 
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do  BO  is  expressly  prohibited  by  the  first  grant.  The  Fori 
Plain  Bridge  Co.  v.  Smithy  44. 

2.  Where  the  charter  of  a  bridge  company  prohibited  the  erec- 
tion of  any  other  bridge  within  a  mile  of  that  to  be  erected 
by  the  grantees,  and  the  section*containing  that  prohibition 
was  subsequently  repealed;  Edd^  that  the  grantees  of  the 
franchise  stood  in  precisely  the  same  position,  in  reference 
to  a  second  bridge,  that  they  would  have  done  if  no  such 
prohibition  had  been  contained  in  their  charter   Id, 

8.  Assuming  that  the'Mohawk  river  is  a  public  highway  (though 
it  is  no  longer  navigable,  except  to  a  very  limited  extent), 
and  that  a  bridge  over  it  is  an  obstruction  to  navigation 
and  therefore  a  public  nuisance,  yet  no  one  has  the  right  to 
abate  it,  or  to  maintain  an  action  for  damages  occasioned  by 
the  erection  thereof,  unless  he  has  himself  sustained  some 
damage  not  suffered  by  the  rest  of  the  community.  Id, 

4.  Though  a  bridge  over  a  navigable  stream  may  be  a  nuisance 
to  those  navigating  it,  it  does  not  follow  that  it  is  a  nui- 
sance as  to  others  who  do  not  navigate  it.  Id. 

6.  The  Fort  Plain  Bridge  Company  having  no  exclusive  grant 
of  the  right  to  maintain  their  bridge  over  the  Mohawk  river 
and  take  toll,  it  follows  that  every  other  bridge  built  over 
the  stream,  which  does  not  impede  navigation,  is  lawfully 
erected,  and  is  not  a  public  nuisance;  and  no  action  for 
damages  will  lie,  for  its  erection.  Id. 

6.  If  it  does  impede  or  impair  navigation,  it  is  a  nuisance  as  to 

those  navigating,  but  not  as  to  any  others.  Id. 

7.  There  are  three  cases  in  which  authority  from  the  legislature 

is  necessary  to  erect  a  bridge  over  a  stream :  1.  Where 
the  stream  is  navigable.  2.  Where  the  state  owns  the  bed 
of  the  stream ;  and  3.  Where  the  right  to  take  toll  is 
desired.  Id. 

c. 

CERTIORARI. 

1.  A  certiorari  does  not  lie  to  an  inferior  tribunal,  except  to 

remove  proceedings  which  remain  before  it.  The  People  ex 
rd.  Huntting  v.  Ihe  Commisiionera  of  Highwaya  of  East 
Hampton^  72. 

2.  In  order  to  procure  a  reversal  (€  an  order  of  commissioners 

of  highways,  ordering  the  removal  of  fences  as  being  an 
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encroachment  in  a  highway,  on  cerHorari,  it  is  necessary 
that  the  order  should  be  brought  up  and  made  a  part  of  the 
record.  Id. 

3.  The  order  cannot  be  brought  up  on  a  certiorari  directed  to 

the  jury  which  determined  the  question  as  to  the  encroach- 
ment; they  having  no  custody  of  the  order,  or  power  to 
make  a  return  of  it.  Id. 

4.  The  jury  are  no  longer  a  legal  body,  after  their  verdict  or 

finding  is  signed  and  they  have  separated.  Hence  a  return, 
signed  by  one  of  their  number,  several  months  afterwards, 
is  no  return  of  the  jury  as  a  body  or  tribunal.  Id. 

5.  In  such  a  proceeding  there  is  no  such  ofScer  as  foreman 

authorized  to  represent  the  panel  of  jurors,  and  to  act  for 
them.  Id. 

6.  Where  a  certiorari  is  directed  to  the  jurors,  the  commissioners 

of  highways  cannot  become  parties  by  appearing  voluntarily 
and  defending  their  proceedings  as  commissioners.  Id. 
1  The  office  of  the  writ  of  certiorari  is  merely  to  bring  up  the 
record  of  the  proceedings,  to  enable  the  supreme  court  to 
determine  whether  the  inferior  court  has  proceeded  within 
its  jurisdiction,  and  not  to  correct  mere  errors  in  the  course 
of  the  proceedings.  Id. 

COLLISION. 

See  NiGLioENCE,  3. 

COMMISSIONERS  OP  HIGHWAYS. 
See  Certiorari. 

COMMISSIONERS  OP  LOANS. 

1.  It  is  extremely  doubtful  whether  one  commissioner  appointed 

under  the  act  of  the  legislature  ''  authorizing  a  loan  of 
moneys  to  the  citizens  of  this  State,"  passed  April  II,  1808, 
can  demand  the  principal  sum  due  on  a  mortgage  given  to 
the  commissioners,  so  as  to  put  the  mortgagor  in  default 
for  non-payment,  and  justify  a  sale  of  the  mortgaged  pre- 
mises. Per  Wright,  J.     York  v.  Aliens  104. 

2.  But  it  is  very  clear  that  a  notice  and  sale  by  one  commis- 

sioner only,  is  a  nullity,  and  a  conveyance  executed  by  him 
to  the  purchaser  at  such  sale  a  void  act  Id. 

3.  In  1849  and  1850,  there  being  but  one  loan  commissioner 

under  the  act  of  1808,  in  the  county  of  Chenango,  the  per- 
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son  appointed  in  1B49  refusing  to  qualify  or  act,  the  sole 
commissioner  proceeded  to  notify  mortgagors  that  the  pay- 
ment of  the  amount  due  on  their  mortgage  would  be 
required  November  1,  1849.  On  that  day  he  caused  a 
notice  to  be  first  published  of  a  sale  of  the  premises 
embraced*  in  such  mortgage  on  the  7  th  of  February,  1850. 
This  notice  was  signed  by  him  as  'Moan  commiaeioner," 
and  was  published  once  in  each  week  for  twelve  weeks.  On 
the  day  appointed  he  put  the  premises  up  at  public  auction, 
and  sold  the  same  to  6.,  the  higliest  bidder,  and  afterwards 
gave  him  a  deed  not  in  conformity  with  the  statute,  and 
not  having  the  seal  of  office  of  the  commissioners  affixed,, 
nor  two  witnesses  thereto.  Edd,  that  the  whole  proceed- 
ing was  a  nullity  ;  the  sole  commissioner  having  no  autho- 
rity either  to  sell  or  convey.  Id, 

4.  It  is  the  commissioners  of  loans,  in  their  corporate  capacity, 

tiiat  the  statute  provides,  in  case  of  default  in  payment  of 
principal  or  interest,  shall  be  seised  of  an  absolute,  inde- 
feasible estate  in  the  lands,  Slc,  mortgaged  to  them;  ^ley 
are  required  to  give  the  notices  and  make  the  sale;  and 
they  only,  under  their  seal  of  office,  can  convey  to  the  pur- 
chaser. Id. 

5.  Although  the  statute  declares  that  in  case  of  default  in  pay- 

ment of  a  mortgage  to  loan  commissioners  when  demanded, 
the  commissioners  shall  be  seised  of  an  absolute,  indefea- 
sible estate  in  the  lands,  &c.,  this  will  not  entitle  them  to 
maintain  ejectment  in  such  a  case.  Id. 
6  Nor  does  the  statute  seem  to  contemplate  that  they  are  to 
enter  into  and  take  possession  of  the  lands,  until  after  a 
failure  at  public  sale  to  obtain  a  bid  of  the  amount  due  on 
the  mortgage,  or,  having  obtained  such  bid,  there  shall  be 
an  omission  to  pay.  Id. 

COMMON  CARRIERS. 

1.  When  a  carrier  is  entrusted  with  g6ods  for  transportation, 
and  they  are  injured  or  lost  on  the  transit,  the  law  holds 
him  responsible  for  the  injury.  He  is  only  exempted  by 
showing  that  the  injury  was  caused  by  an  act  of  God  or 
the  public  enemy.  And,  to  avail  himself  of  such  exemption, 
he  must  show  that  he  was  himself  free  from  fault  at  the 
time.  Bead  v.  Spaulding,  630. 
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8.  His  act  or  neglect  mast  not  concur  and  contribute  to  the 
injury.  If  he  departs  from  the  line  of  his  duty  and  violates 
his  contract,  and,  while  thus  in  fault,  and  in  consequence 
of  that  fault,  the  goods  are  injured  by  the  act  of  God,  which 
would  not  otherwise  have  caused  the  injury,  he  is  not  pro- 
tected. Id, 

3.  Thus,  where  there  was  an  unreasonable  delay  on  the  part  of 
a  carrier,  in  forwarding  goods,  and  while  they  were  in  a 
railroad  depot,  at  an  intermediate  point,  they  were  wetted 
and  injured  by  an  extraordinary  flood,  caused  by  the  dam- 
ming up  of  the  water  in  the  channel,  by  ice,  and  setting  the 
same  back  upon  the  freight  depot;  Heldj  tiiat  the  goods 
having  been  exposed  to  tlie  peril  by  the  fault  and  neglect 
of  the  carrier,  he  was  not  excused.  Id. 

4  A  common  carrier,  to  exempt  himself  from  liability  for  inju- 
ries happening  to  goods  while  he  is  engaged  in  transporting 
them  for  hire,  must  show  that  he  was- free  from  fault  at  the 
time  the  injury  or  damage  occurred,  and  that  no  act  or 
teglect  of  his  concurred  in  or  contributed  to  the  injury. 
MichaeU  v.  Tke  New  York  Central  Railroad  Company,  564. 

6.  If  he  has  departed  from  the  line  of  duty,  and  has  violated  his 
contract,  and,  while  thus  in  fault,  and  in  consequence  of 
that  fault,  the  goods  are  injured,  by  an  act  of  God,  which 
would  not  otherwise  have  produced  the  injury,  then  the 
carrier  is  not  protected.  Id. 

6.  When  goods  are  delivered  to  a  railroad  company,  by  a  con- 

necting railroad  company,  to  be  transported  to  the  owners, 
and  the  same  are  received  by  such  company  for  that  pur- 
pose, it  becomes  its  duty  to  send  them  off  immediately;  and 
it  cannot  justify  the  detention  of  the  goods  on  the  ground 
that,  by  its  regulations,  goods  received  from  a  connecting 
road  are  not  to  be  forwarded  until  the  receipt  of  a  bill  of  back 
charges,  and  that  no  such  bill  accompanied  the  goods.  Id, 

7.  The  defendant,  a  common  carrier,  received  at  Albany,  from 

the  Hudson  River  Railroad  Company,  a  box  of  goods  to  be 
transported  to  Rochester  and  delivered  to  the  owners,  for 
hire.  Instead  of  forwarding  the  box  immediately,  it  detained 
the  same  in  its  freight  house  at  Albany,  to  await  the  ren- 
dering of  a  bill  for  back  charges,  by  the  Hudson  River  Rail- 
road Company.  While  so  detained,  the  goods  were  injured 
by  being  wetted  by  an  unusual  and  extraordinary  rise  in  the 
waters  of  the  Hudson  river.    Heid,  that  the  detention  of  the 
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goods  was  negligence  on  the  part  of  the  defendant ;  and 
that  such  negligence  having  concurred  in  and  contributed 
to  the  injury  to  the  goods,  the  defendant  was  precluded 
from  claiming  the  exemption  from  liability  which  the  law 
would  otherwise  ei^tend  to  it.  Id. 

8.  Heldf  d80f  in  an  action  brought  by  the  owners  of  the  goods 

against  the  carrier,  to  recover  for  the  damage  done  to  the 
goods,  that  the  judge,  on  the  trial,  properly  refused  to 
direct  a  verdict  for  the  defendant  on  the  ground  that  the 
injury  complained  of  was  caused  by  the  act  of  God,  and 
without  any  fault  or  negligence  on  the  part  of  the  defend- 
ant ;  or  because  the  goods  were  in  the  possession  of  the 
defendant  at  the  time,  in  the  character  of  a  warehouse-man, 
and  not  as  a  common  carrier.  Id. 

9.  Held,  further,  that  the  judge  properly  instructed  the  jury  that, 

under  the  evidence,  the  defendant  was  liable  as  a  common 
carrier  for  the  damages  sustained  by  the  plaintiffs;  and  that 
the  only  question  to  be  considered  was  the  amount  of  dam- 
ages. Id. 

10.  The  baggage,  of  a' passenger,  entrusted  to  one  whose  busi- 

ness it  is  to  transport  persons  and  their  baggage,  and  with 
whom  the  owner  has  embarked,  is  under  the  same  protection 
as  the  goods  which  are  entrusted  to  a  common  carrier  of 
goods.  Merrill  v.  Grinndl,  694. 

11.  A  proper  sum  of  money,  for  traveling  expenses,  contained 
in  the  trunk  of  a  passenger,  is  to  be  considered  as  a  part  of 
his  personal  baggage,  and  may  bo  recovered  for,  as  such.  Id. 

12  The  amount  must  be  measured  not  alone  by  the  requirements 
of  the  transit  over  a  particular  part  of  the  entire  route  to 
which  the  line  of  one  class  of  carriers  extends,  but  must 
embrace  the  whole  of  the  contemplated  journey;  and 
includes  such  an  allowance  for  accidents  or  sickness,  and 
for  sojourning  by  the  way,  as  a  reasonably  prudent  man 
would  consider  it  necessary  to  make.  Id. 

18.  Whether  the  amount  claimed,  in  the  case  of  a  loss,  is  reason- 
able or  excessive  in  a  particular  instance,  must  depend  upon 
the  character  of  the  journey  and  the  special  circumstances 
of  the  case.  Id. 

1 4.  It  should  be  limited  to  money  taken  for  traveling  expenses 
properly  so  called.  Id. 

15.  The  question  as  to  the  reasonableness  of  the  amount  of 
money  carried  by  a  passenger  in  his  trunk,  for  his  traveling 
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expenses,  is  one  to  be  determined  by  the  jury,  or  by  a 
referee ;  and  if  it  has  been  pstbsed  upon  by  a  referee,  in  a 
given  case,  his  decision  should  not  be  disturbed.  Id. 
16.  The  liability  of  a  carrier,  for  the  baggage  of  a  passenger,  is 
the  same  as  for  freight.    He  is  liable  as  insurer  for  both.  Id, 
COMPARISON  OF  HANDS. 
See  EvioKNCE,  5. 
COMPLAINT. 
See  Railroad  Companies,  8. 
CONDITION. 
See  Insurance  (Fire),  9,  10,  11,  12. 
CONSIDERATION. 
See  Order  for  the  Delftert  of  Goods,  10,  11;  Principal  and 
Surety,  1,  2,  4. 
CONTRIBUTION. 

1.  Goods  carried  on  deck,  according  to  the  custom  of  the  trade 

by  steamboats  navigating  Long  Island  Sound,  and  stowed 
in  the  usual  way,  are  liable  to  contribution  by  way  of  gen- 
eral average  for  a  loss  occasioned  by  a  jettison  of  other 
goods  necessarily  thrown  overboard  under  stress  of  weather 
and  while  subjected  to  the  perils  of  the  sea.  Harris  v. 
Moody,  266. 

2.  Bank  bills  of  individuals,  so  carried  for  them,  in  a  crate,  by 

an  express  company,  which  company,  by  agreement  with 
the  owners  of  the  steamboat,  pay  such  owners  a  fixed  sum 
annually  for  the  carrying  of  a  stated  number  of  portable 
crates,  with  the  contents  thereof,  are  bound,  when  saved,  to 
contribute  for  such  a  loss.  Id, 

8.  All  property  on  board  the  vessel  at  the  time  of  the  jettison, 
and  saved,  unless  attached  to  the  persons  of  the  passengers, 
is  to  be  brought  into  contribution.  Id. 

4.  Bank  bills  are  to  be  regarded  as  property,  the  goods  and 
chattels  of  the  owner  thereof';  and  in  case  of  loss,  the  owner 
is  entitled  to  recover  the  nominal  or  par  value  thereof,  in 
the  absence  of  any  proof  of  depreciation,  writh  the  interest 
thereon.  Id. 

6   Bank  notes  transported  by  an  express  company,  for  the 

owners,  under  such  an  arrangement  between  it  and  the 

owners  of  the  vessel,  as  is  above  stated,  are  to  be  deemed 

^  as  paying  freight,  and  therefore  as  fortiiing  a  part  of  the 

cargo  of  the  vessel.  Id. 
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1.  It  is  not  necessary,  in  order  to  chargo  a  corporation  for 

services  rendered,  that  the  directors,  at  a  formal  meeting, 
should  either  have  formally  authorized  or  ratified  the  employ- 
ment. Hooker  v.  Eagle  Bank  of  Bochester,  83. 

2.  For  many  purposes  the  officers  and  agents  of  the  corporation 

may  employ  persons  to  perform  services  for  it;  and  such 
employment,  being  within  the  scope  of  the  agent  or  officer's 
duty,  binds  the  corporation.  Id, 
8.  In  other  cases,  if  an  officer  employs  a  person  to  perform  a 
service  for  the  corporation,  and  it  is  performed  with  the 
knowledge  of  the  directors  atid  they  receive  the  benefit  of 
such  service,  without  objection,  the  corporation  is  liable 
upon  an  implied  assumpsit.  Id, 

COUNTER-CLAIM. 
A  claim  on  the  part  of  a  defendant,  for  the  price  and  value  of 
the  identical  goods  which  are  the  subject  of  the  action,  is  a 
cause  of  action  arising  out  of  the  transaction  set  forth  in 
the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  is 
at  least  connected  with  the  subject  of  the  action,  and  is 
strictly  a  counter-claim,  within  section  150  of  the  code  of 
procedure.  Thamoson  v.  Kessd,  383. 

COVENANT. 

1.  The  defendant,  J.  C,  covenanted,  upon  the  plaintiff's  agree- 

ing to  give  an  extension  of  credit  to  B.  C,  on  his  executing 
a  mortgage  for  $4,000,  that  "  if  the  title  of  the  said  B.  C.  is 
good  (which  said  J.  does  not  warrant),  the  same  (i.  e.,  the 
farm)  shall  bring  on  foreclosure  sufficient,  after  payment 
Of"  certain  prior  mortgages,  ''  to  satisfy  the  said  mortgage" 
to  the  plaintiff,  &c.  Hddy  this  was  an  absolute  covenant 
that  on  a  foreclosure  the  {>remiBes  should  bring  enough  to 
pay  the  plaintiff's  mortgage  ''if  the  title  of  B.  C.  in  good." 
The  Preddenty  dc,  of  the  Mahaivoe  Bank  v.  Cvlver,  313. 

2.  And  that  the  covenant  meant  what  was  literally  expressed, 

viz:  that  the  farm  should  bring  enough,  on  foreclosure,  to 
pay  the  plaintiff's  mortgage,  if  the  mortgagor's  title  was 
good,  i.  e.,  not  in  fact  legally  defective.  Id. 

3.  And  it  being  neither  averred  nor  proved  that  B.  C.'s  title  tx) 

the  premises  mortgaged  to  the  plaintiff  was  defective  within 
the  intent  and  meaning  of  the  defendant's  covenant,  t^  vxts 
held  that  the  existence  of  an  adverse  claim  to  the  farm,  and 
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tho  pendency  of  a  snit  respecting  it,  at  the  time  of  fore- 
dosing  a  prior  mortgage,  did  not  establish  a  defect  in  the 
title,  or  constitute  any  defense  to  an  action  on  the  covenant. 
Id. 

D. 

DMl. 
See  Watbb,  1,  8,  «. 

DAMAGES. 

The  plaintiff,  claiming  to  be  the  owner  of  certain  timber  lying 
on  the  defendants'  land,  sued  the  latter,  who  also  claimed 
to  own  the  property,  to  establish  his  title.  He  procured  a 
preliminary  injunction,  forbidding  the  defendants  to  assert 
their  alleged  ownership  by  snit  in  court,  or  in  any  other 
way,  pending  the  principal  suit.  He  failed  in  that  suit,  the 
court  determining  that  the  property  belonged  to  the  defend- 
ants, and  not  to  the  plaintiff.  In  the  meantime  the  plaintiff 
carried  off  the  timber,  destroyed  its  identity,  and  disposed 
of  and  converted  the  proceeds  to  his  own  use.  Held,  that 
the  measure  of  the  damages  which  the  defendants  in  the 
suit  were  entitled  to  recover,  in  an  action  upon  the  injunc- 
tion bond,  was  prima  facie,  the  value  of  the  property  in 
question.  Benton  v.  JVaib,  166. 

See  Watbk,  1,  4,  5,  7. 

DEBTOR  AND  CREDITOR. 

Assignments  in  Trust  for  the  Benefit  or  Cbkoitobs. 

1.  A  provision,  in  an  assignment  of  property  in  trust  for  the 
benefit  of  creditors,  directing  the  payinent  of  debts  and  lia- 
bilities due,  or  to.  grow  due,  if  intended  to  secure  debts  or 
claims  not  then  in  existence,  but  which  are  afterwards  to  be 
created,  either  by  the  assignor  or  the  assignees,  would  be 
void.  Brainerd  v.  Dunning,  211. 

8.  But  a  clause  directing  the  payment  of  debts,  bonds,  notes, 
bills  and  sums  of  money  due  and  to  grow  due,  is  not  subject 
to  such  a  coastruction.  It  applies  only  to  claims  then  in  exist- 
ence.   Whether  due  or  to  grow  due,  is  immaterial.  Id. 

8.  A  clause  providing  for  the  payment  of  all  debts,  Ac,  due  to 

the  assignees  from  the  assignor,  "  or  for  which  he  is  liable, 

'    or  may  become  liable  to  them,  including  notes,  bills  and 

drafts  indorsed  and  guaranteed  by  them,"  ftc,  refers  to 


702  Index.  • 

DEBTOR  AND  CREDITOR— Oon/inu€i. 

such  notes,  &c.,  on  which  the  aseignees  are  indorsers  or 
guarantors,  and  on  which  the  liability  has  not  yet  been  fixed 
by  protest — claims  which  they  may  pay,  or  become  liable 
to  pay,  by  reason  of  indorsements  or  other  responsibilities 
which  they  may  have  already  made  or  incurred  for  the 
assignor.  2d. 

4.  A  direction  for  the  payment  of  all  debts,  demands  and  suras 

of  money  for  or  upon  which,  or  on  account  of  which  the 
assignees,  or  either  of  them,  have  become  or  maybe  render- 
ed liable^  for  or  on  account  of  the  assignor,  applies  ooly  to 
patst  debts,  and  not  to  new  ones  to  be  created,  i^nd  vests  no 
discretion  in  the  assignees.  It  only  secures  debts  which 
have  been  assumed,  or  on  which  the  assignees  may  be  ren- 
dered liable.  Jd. 

5.  The  authority  of  each  of  several  partners,  as  agent  of  the 

firm,  is  necessarily  limited  to  transactions  within  the  scope 
and  object  of  the  partnership,  and  in  the  course  of  its  trade 
or  affairs.   Wells  v.  March,  844. 

6.  A  general  assignment  to  a  trustee,  of  all  the  funds  and  effects 

of  the  partnership,  for  the  benefit  of  creditors,  is  the  exer- 
cise of  a  power  without  the  scope  of  the  partnership  enter- 
prise, and  amounts,  of  itself,  to  a  suspension  or  dissolution 
of  the  partnership.  Id. 
7  No  such  authority  as  that,  in  one  of  several  partners,  can  be 
implied  from  the  partnership  relation.  Id, 

8.  And  if  one  partner  executes  such  an  assignment,  without  the 

consent  or  authority  of  the  rest,  it  will  be  void,  and  will 
not  operate  to  pass  to  the  assignee  the  title  to  the  firm  pro- 
perty. Id. 

9.  But  where  N.,  who  had  been  the  active  partner  in  a  firm, 

absconded,  leaving  it  largely  insolvent,  first  writing  a  let- 
ter to  C,  his  partner,  in  which  he  declared  that  he  could  not 
manage  the  debts  of  the  firm;  that  he  would  be  far  out  to 
sea  before  G.  could  receive  the  letter;  that  he  was  going  to 
California,  where  he  would  start  again  in  business  with 
$2,100  of  the  funds  of  the  firm,  which  he  had  taken  with 
him;  adding:  "  I  hereby  assign  you  my  interest  in  the  busi- 
ness of  N.  &  Co.,"  &c.;  also,  "Take  charge  of  everything 
in  our  business;  close  it  up  speedily,"  &c.;  Hdd  that  this, 
under  the  circumstances,  was  a  full  assent  on  the  part  of 
N.,  and  an  authorization  to  C.  to  execute  an  assignment 
of  the  partnership  property,  and  rendered  iHh  assignment 
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executed  bv  0.  a  valid  and  operative  inatrument,  as  against 
him,  N.  ll 

DEED. 
See  Tbubtb. 

DEVISE. 

1.  By  the  trne  construction  of  the  provision  of  the  Revised  Stat- 

utes to  prevent  lapses  in  devises  in  certain  cases  (part  2, 
chap.  6,  title  1,  article  3,  §  52),  the  word  descendaiit,  wher- 
ever occurring,  is  limited  to  issue  in  any  degree  of  the  per- 
son referred  to,  and  does  not  embrace  collateral  relations. 
Van  Beuren  v.  Dash,  393. 

2.  Accordingly,  where  a  testatrix  devised  separate  aliquot  shares 

of  her  real  estate  to  two  sisters  and  to  certain  nephews  and 
nieces,  several  of  whom  died  in  her  lifetime,  some  leaving 
children,  and  others  without  issue;  hdd,  that  the  shares  of 
all  those  devisees  so  dying  before  her  lapsed,  and  that  such 
shares  descended  to  her  heirs-at-law.  Id. 
8.  Held,  also,  that  the  circumstance  that  three-fifth  parts  of  the 
whole  estate  devised  had  lapsed  under  the  foregoing  rule, 
did  not  authorize  the  court  to  declare  the  whole  will  void. 
Id. 

K 

ESCAPE. 
If,  in  an  action  for  an  escape,  it  is  shown  that  the  debtor  was 
totally  insolvent,  the  plaintiff  is  not  entitled  to  recover  of 
the  sheriff  the  whole  amount  of  the  judgment.  Smith  v. 
EnapPf  581. 

See  Abbkbt,  4,  7,  8. 

ESTOPPEL. 

1.  It  is  not  necessary  to  an  equitable  estoppel  that  the  party 

should  design  to  mislead.  If  his  act  was  calculated  to  mis- 
lead, and  actually  has  misled,  another  acting  upon  it  in  good 
faith,  and  exercising  reasonable  care  and  diligence  under 
all  the  circumstances,  that  is  enough.  The  Maniifacturer^ 
and  Tradert^  Bank  v.  Hazard,  226. 

2.  Where  a  prior  incumbrancer  by  judgment,  on  being  made  a 

party  to  a  foreclosure  suit,  under  an  allegation  in  the  com- 
plaint, charging  him  as  having  an  interest  in  the  premises 
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such  notes,  &c.,  on  which  the  assignees  are  indorsers  or 
guarantors,  and  on  which  the  liability  has  not  yet  been  fixed 
by  protest — claims  which  they  may  pay,  or  become  liable 
to  pay,  by  reason  of  indorsements  or  other  responsibilities 
which  they  may  have  already  made  or  incurred  for  the 
assignor.  2d, 

4.  A  direction  for  the  payment  of  all  debts,  demands  and  snms 

of  money  for  or  upon  which,  or  on  account  of  which  the 
assignees,  or  either  of  them,  have  become  or  maybe  render- 
ed Uable,  for  or  on  account  of  the  assignor,  applies  only  to 
patst  debts,  and  not  to  new  ones  to  be  created,  and  vests  no 
discretion  in  the  assignees.  It  only  secures  debts  which 
have  been  assumed,  or  on  which  the  assignees  may  be  ren- 
dered liable.  Id, 

5.  The  authority  of  each  of  several  partners,  as  agent  of  the 

firm,  18  necessarily  limited  to  transactions  within  the  scope 
and  object  of  the  partnership,  and  in  the  course  of  its  trade 
or  affairs.   Wells  v.  March^  844. 

6.  A  general  assignment  to  a  trustee,  of  all  the  funds  and  effects 

of  the  partnership,  for  the  benefit  of  creditors,  is  the  exer- 
cise of  a  power  without  the  scope  of  the  partnership  enter- 
prise, and  amounts,  of  itself,  to  a  suspension  or  dissolution 
of  the  partnership.  Id, 
7  No  such  authority  as  that,  in  one  of  several  partners,  can  be 
implied  from  the  partnership  relation.  Id, 

8.  And  if  one  partner  executes  such  an  assignment,  without  the 

consent  or  authority  of  the  rest,  it  will  be  void,  and  will 
not  operate  to  pass  to  the  assignee  the  title  to  the  firm  pro- 
perty. Id. 

9.  But  where  N.,  who  had  been  the  active  partner  in  a  firm, 

absconded,  leaving  it  largely  insolvent,  first  writing  a  let- 
ter to  C,  his  partner,  in  which  he  declared  that  he  could  not 
manage  the  debts  of  the  firm;  that  he  would  be  far  out  to 
sea  before  C.  could  receive  the  letter;  that  he  was  going  to 
California,  where  he  would  start  again  in  business  with 
$2,100  of  the  funds  of  the  firm,  which  he  had  taken  with 
him;  adding:  ''  I  hereby  assigpi  you  my  interest  in  the  busi- 
ness of  N.  &  Co.,"  &c. ;  also,  "  Take  charge  of  everything 
in  our  business;  close  it  up  speedily,"  &c.;  Held  that  this, 
under  the  circumstances,  was  a  full  assent  on  the  part  of 
N.,  and  an  authorization  to  C.  to  execute  an  assignment 
of  the  partnership  property,  and  rendered  iHh  assignment 
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executed  bv  C.  a  valid  and  operative  inatrament,  as  against 
him,  N.  ll 

DEED. 
See  Tbubtb. 

DEVISE. 

1.  By  the  true  construction  of  the  provision  of  the  Revised  Stat- 

utes to  prevent  lapses  in  devises  in  certain  cases  (part  2, 
chap.  6,  title  1,  article  3,  §  52),  the  word  descendUaU,  wher- 
ever occurring,  is  limited  to  issue  in  any  degree  of  the  per- 
son referred  to,  and  does  not  embrace  collateral  relations. 
Van  Beuren  v.  Dash,  393. 

2.  Accordingly,  where  a  testatrix  devised  separate  aliquot  shares 

of  her  real  estate  to  two  sisters  and  to  certain  nephews  and 
nieces,  several  of  whom  died  in  her  lifetime,  some  leaving 
children,  and  others  without  issue;  held,  that  the  shares  of 
all  those  devisees  so  dying  before  her  lapsed,  and  that  such 
shares  descended  to  her  heirs-airlaw.  Id, 
8.  Hdd,  also,  that  the  circumstance  that  three-fifth  parts  of  the 
whole  estate  devised  had  lapsed  under  the  foregoing  rule, 
did  not  authorize  the  court  to  declare  the  whole  will  void. 
Id. 

E. 

ESCAPE. 
If,  in  an  action  for  an  escape,  it  is  shown  that  the  debtor  was 
totally  insolvent,  the  plaintiff  is  not  entitled  to  recover  of 
the  sheriff  the  whole  amount  of  the  judgment  Smith  v. 
Enapp,  581. 

See  Abbkst,  4,  7,  8. 

ESTOPPEL. 

1.  It  is  not  necessary  to  an  equitable  estoppel  that  the  party 

should  design  to  mislead.  If  his  act  was  calculated  to  mis- 
lead, and  actually  has  misled,  another  acting  upon  it  in  good 
faith,  and  exercising  reasonable  care  and  diligence  under 
all  the  circumstances,  that  is  enough.  The  Manufojciurer^ 
and  Trader^  Bank  v.  Hazard,  226. 

2.  Where  a  prior  incumbrancer  by  judgment,  on  being  made  a 

party  to  a  foreclosure  suit,  under  an  allegation  in  the  com- 
plaint, charging  him  as  having  an  interest  in  the  premises 
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Bubsequent  to  the  mortgage,  makes  no  defense  to  the  fore- 
closurOy  but  allows  judgment  to  be  taken  against  him  by 
default,  and  the  surplus  moneys  to  be  distributed  t^  other 
claimants,  this  is  not  equivalent  to  an  admission  by  hizn 
upon  the  record,  that  he  has  no  lien  upon  the  premises  older 
than,  or  superior  to  that  of  the  mortgage,  so  as  to  be  an 
absolute  etsioppel  upon  him  (or  a  purchaser  under  his  judg- 
ment), in  another  action  brought  by  a  different  plaintiff  for 
the  foreclosure  of  a  distinct  and  prior  mortgage,  and  pre- 
vent him  from  asserting  in  the  latter  suit  a  legal  priority  to 
the  surplus  moneys  to  which  he  is  apparently  entitled  by. 
virtue  of  his  judgment;  the  parties  to  the  record  not  being 
the  same,  nor  the  subject  of  controversy  identical.  Frost  v. 
Koon,  428. 

8.  Nor  will  such  incumbrancer  (or  his  assignee),  be  estopped 
from  claiming  the^  surplus  moneys  in  the  second  foreclosure 
suit,  by  his  standing  by  at  the  sale  in  that  suit,  and  suffer- 
ing the  property  to  be  sold  to  another  person,  under  a  public 
announcement  by  the  sheriff,  that  there  are  no  other  liens 
upon  the  premises  than  those  stated  (among  which  thit  of 
the  judgment  under  which  such  incumbrancer  claims  is  not 
included);  where  the  purchaser  is  fully  apprised  of  such 
incumbrancer's  rights,  and  that  they  will  be  insisted  on.  Id, 

4.  Where,  in  an  action  to  recover  damages  for  setting  water 

back  upon  the  plaintiffs'  land,  the  plaintiffs  to  prevent  the 
defendants  from  alleging  title  to  the  premises,  showed  that 
the  defendants'  ancestor,  under  whom  they  claimed,  was 
present  when  one  of  the  plaintiffs  purchased  the  premises, 
and  that  he  did  not  claim  that  he  owned  the  land,  but  said 
he  had  come  to  buy  it;  Held  that  this,  although  very  loose 
evidence  on  which  to  rest  an  estopoel,  was  some  evidence, 
and  sufficient,  had  it  been  submitted  to  the  jury,  to  support 
a  verdict  finding  the  estoppel.  Brovm  v.  Bowen,  619. 

5.  Where  the  judge  charged  tlie  jury  that  the  defendants  were 

estopped  from  setting  up  and  relying  upon  their  title  to  the 
premises  as  a  defense  to  the  action;  Hdd  that  under  this 
charge  the  jury  were  not  at  liberty  to  consider  the  question 
of  estopjfel  as  a  question  of  fact,  but  were  bound  to  con- 
sider the  case  on  the  assumption  that  as  matter  of  law  the 
defendants  were  estopped  from  asserting  title  to  the  pre- 
mises; and  that  in  this  respect  the  court  erred  in  its  charge. 
Id. 
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4.  That  the  qncstion  belonged  to  the  jury,  and  Bhould  ba^e  beett 
anbmitted  to  them  as  a  question  of  fact.  Id. 

7.  Facts  necessary  to  establish  an  e0tq)pel  in  pais.  Id. 

8.  In  the  absence  of  proof  of  the  effect  of  the  admission  on  the 

party  setting  up  tlio  estoppel,  it  is  for  the  jnry  to  say 
whether,  on  the  facts,  the  several  •ssential  parts  of  the 
estoppel  are  proved.  Id, 

9.  Where,  in  an  action  to  recover  damages  of  the  defendants  for 

flooding  tlie  water  back  upon  mills  in  the  occupation  of  the 
plaintiffs,  by  means  of  a  dam,  it  was  shown  that  the  defend- 
ants and  their  a&cestor  had  omitted  to  assert  title  to  the 
premises  in  question,  although  knowing  the  premises  to 
belong  to  them,  and  that  the  plaintiffs  had  purchased  Chem, 
and  were  making  valuable  permanent  improvements  th^oa 
in  the  belief  tliat  they  owned  them;  BM  that  this  siience — 
this  omission  to  assert  title— clearly  constituted  an  estoppel, 
and  tliat  no  evidence  could  do  away  with  the  force  of  it.  Id. 
See  Banks  akd  Bakkino,  1 ;  iKsaRANCE  (Firs),  10,  11;  Watbr,  9. 

EVIDENCE. 

1.  A  promissory  note,  set  np  as  a  counter-claim^  was  alleged  by 
the  plaintiff  to  be  a  forgery.  A  witness  who  was  cashier 
of  a  bank,  after  testifying  that  he  was  acquainted  with  the 
handwriting  of  the  alleged  maker,  and  that  the  signature 
to  the  note  was  in  his  handwriting,  was  asked  whether  the 
body  of  the  note  and  the  signature  were  written  with  the 
same  ink.  ffeldy  that  the  question  was  proper;  the  circum- 
stances connected  with  the  inoeption  of  the  note,  and  the 
defendant's  possession  of  it,  being  legitimate  subjects  of. 
investigation  ;  and  that  the  answer  of  the  witness,  in  the 
negative,  laid  a  just  foundation  for  subsequent  inquiries 
tending  to  satisfy  the  jury  of  the  fraudulent  character  of. 
the  note.  Dubois  v.  Baker,  S55. 

1  JBTeU,  o/ao,  that  other  questions  referring  to  facts  apparent 
and  obvious  upon  an  inspection  of  the  note,  as  :  whether 
there  were  erasures  upon  it  J  whether  they  were  made  before 
or  after  the  note  was  written  7  and  whether  the  edgcH  of  the 
note  were  cut  edges  or  the  ordinary  edges  of  foolscap  paper? 
were  not  objectionable  as  calling  for  opinum.  That  the 
answers  to  them  elicited  facts,  and  facts  material  to  the 
pending  investigation,  and  having  a  tendency  to  make  out 
the  plaintiff's  theory  respecting  the  note.  Id. 
45 
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3.  That  as  to  the  writing  apon  the  erasure,  or  whether  made 

before  or  after  the  body  of  the  note  was  written,  if  that 
rested  in  opinion,  it  was  a  proper  inquiry  to  make  of  the 
witness,  who  was  a  bank  cashier,  and  was  therefore  quali- 
fied to  speak  as  an  expert.  Id. 

4,  EMyfurlher,  that  questions  put  to  the  same  witness,  having 

for  their  object  to  elicit  testimony  tending  to  show  that  the 
note  was  written  over  the  signature  of  the  maker,  and  after 
the  signature  was  written,  were  proper ;  and  that  his 
answer,  that  the  note  was  more  crowded  and  the  words 
more  cramped  and  confined  than  the  maker's  usual  writing, 
formed  an  important  link  in  tho  plaintiflPs  theory  that  the 
note  was  in  fact  written  after  the  bignature.  Id, 

6.  Eddf  also,  that  a  comparison  of  the  handwriting  of  the  note 
in  controversy  with  other  writings  of  the  alleged  maker,  in 
evidence  in  the  cause,  was  allowable,  for  the  purpose  of 
ascertaining  the  genuineness  of  the  note.  Id, 

6.  In  an  action  to  recover  damages  for  a  personal  injury,  there 
is  no  valid  objection  to  the  exhibition  of  the  injured  limb  by 
the  plaintiff,  to  the  surgeon  called  to  describe  the  injury, 
before  the  jury.  Mulhado  v.  ITie  Brooklyn  City  Railroad 
Company,  370. 

1.  After  a  defendant  has  availed  himself  of  the  plaintiff's  books 
of  account,  to  establish  certain  credits  in  his  favor,  it  is 
competent  for  the  plaintiff  to  read  from  the  same  books 
charges  and  entries  which  show  that  those  credits  have 
been  exhausted  by  counter  charges  of  debit,  made  at  about 
the  same  time  and  afterwards.  Dewey  v.  Eotchkisa,  497. 

8.  The  defendant  cannot  use  the  books  tg  establish  credits  in  his 

favor,  and  uno  ftaiu  deny  to  the  plaintiff  the  full  benefit  of 
the  charges  therein  against  him.  Id, 

9.  He  must  take  the  whole  or  none  ;  and  having  elected  to  put 

the  books  in  evidence,  for  his  own  benefit,  he  cannot  after- 
wards be  permitted  to  deprive  the  plaintiff  of  the  benefit  of 
any  charges  therein  in  his  favor.  Id, 

10.  In  such  a  case  it  is  wholly  unimportant  whether  the  whole 
or  any  portion  of  the  entries  arc  in  the  handwriting  of  tho 
plaintiff.  Id, 

See  Banks  and  Banking,  5;  Brbach  of  Promise  of  Marriage,  1,  2, 
3,  4,  6;  Estoppel,  4;  Insurance  (Fire),  3,  4,  6,  7;  Malicious 
Prosecution;  Principal  and  Surety,  3,  4;  Vendor  and  Pub- 
chaser,  5,  9,  10,  11 
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EXCEPTIONS. 
See  Pragtigb,  5. 

EXECUTION. 

1.  The  party  in  whose  favor  process  issaes,  may  give  such  direc- 

tions to  the  sheriff  as  will  not  only  excuse  him  from  his 
general  daty,  bat  bind  him  to  the  performance  of  what  is 
required  of  him.  Bool  v.  Wagner^  9. 

2.  Where  a  judgment  is  recovered  against  several  defendants, 

and  execution  issued  against  all,  the  plaintiff  in  the  judg- 
ment, or  the  assignee  thereof,  may  direct  the  amount  thereof, 
or  any  thing  less  than  the  whole  amount,  to  be  made  out  of 
the  property  of  any  or  either  of  the  defendants.  Id. 
8.  Where  a  judgment  was  recovered  against  four  defendants, 
C,  K.,  S.  and  T.,  and  an  execution  issued  thereon  was  levied 
upon  the  property  of  C,  K.  and  S.,  whereupon  the  holder 
of  the  judgment  directed  the  sheriff  to  let  the  sale  of  K.'s 
property,  which  was  advertised  for  sale,  go  down,  but  to 
hold  on  to  the  levy  as  to  the  property  of  C.  and  S.,  and  to 
mako  two-thirds  of  the  judgment  out  of  the  property  so 
levied  on,  of  C.  and  S.,  which  order  and  direction  the  sheriff 
refused  to  obey:  Beld^  that  the  sheriff  was  liable  to  the 
holder  of  the  judgment  for  two-thirds  of  the  amount  thereof, 
upon  the  assumption  that  the  property  of  0.  and  S.,  which 
he  had  levied  on,  was  sufficient  to  make  that  amount.  Id. 

4.  D.  and  S.,  the  plaintiffs  in  an  attachment  suit,  issued  an  exe- 

cution therein,  without  any  directions  to  the  sheriff  not  to 
levy  on  any  particular  property;  and  were  afterwards 
informed  that  the  sheriff  had  levied  on  certain  lumber 
claimed  by  B.  and  W.  as  assignees  of  the  judgment  debtor, 
and  that  a  suit  was  threatened  by  B.  and  W.  The  attorney 
of  D.  and  S.  refused  to  give  the  sheriff  directions  not  to  sell 
the  lumber.  D.  and  S.  knew  the  lumber  was  advertised  for 
sale  under  the  execution,  and  they  afterwards  received  the 
proceeds  of  the  sale,  in  payment  of  their  execution.  Held, 
that  these  facts  would  have  been,  on  a  trial  before  a  jury, 
sufficient  to  submit  to  them  the  question  whether  D.  and  S. 
had  not  by  their  acts,  ratified  the  taking  of  the  goods  by 
the  sheriff,  and  the  subsequent  sale  of  them  to  pay  their 
claim.  Brainerd  v.  Dunning,  211. 

5.  Edd,  also  that  D.  and  S.  having,  with  full  knowledge  of  all 

the  facts,  and  without  objection,  received  the  proceeds  of 
the  lumber  and  applied  them  to  their  own  use,  this  amounted 
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to  a  ratification  of  &e  levy  made  by  the  sheriff,  and  made 
them  liable  to  the  real  owner,  for  the  property  so  sold.  Id, 

BXEOUTORS  AND  ADMINISTBATORS. 

Se«  JVDOMEMT. 

EXPRESS  COMPANIES. 

See  COKTRIBUTION,  2. 


FALSE  REPRESENTATIONS. 
See  Bakks  and  Banking,  i ;  YxNoaR  and  PuacnAsn,  14  to  18. 

FORECLOSURE  SUIT. 

.  Where  foreclosare  proceeding  are  entirely  regular,  and  free 
from  frand,  they  cannot  be  disturbed,  or  set  aside,  without 
some  legal  reason.  McCaUer  v.  Jay,  80. 

i.  Want  of  knowledge  of  the  time  and  place  of  sale,  on  the  part 
of  one  who  was  a  ^rty  to  tlie  foreclosure  suit,  and  was 
therefore  bound  to  use  due  diligence  in  obtaining  informa- 
tion of  the  sale,  in  order  to  protect  his  rights,  a&rds  no 
suflScient  reason.  Id. 

.  If  a  party  is  equitably  entitled  to  relief  against  foreclosure 
proceedings,  it  is  by  way  of  moium,  addressed  to  the  favor 
or  discretion  of  the  court,  to  open  tiie  biddings  at  the  sale. 
Id. 

.  He  can  claim  no  legal  or  absolute  right ;  and  if  permitted  to 
come  in  at  all,  can  be  allowed  to  do  so  only  on  terms   Id. 

.  Those  terms  cannot  properly  be  adjusted  in  an  action  brought 
to  set  aside  the  sale  as  unfairly  and  inequitably  conducted. 
LL 

FRANCHISE. 
See  Bbidoes. 

It 

HIGHWAYS. 
See  Certiorarl 


INJUNCTION. 
See  Damaobs. 
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INSUBAKOB  COMPANIES. 

The  diftrter  of  the  Atlas  Mutaal  InsnraoM^e  Companj,  praated^ 
in  1848,  adopted  a  section  of  the  eharter  of  the  Atlantic 
Insurance  Gooipany,  granted  in  1843.  Held,  that  these 
acts,  being  passed^nbseqnent  to  the  revised  statutes,  must, 
so  far  as  they  prescribe  a  rale  for  the  transfer  jof  paper  held 
by  the  company,  different  from  that  declared  by  the  revised 
statutes,  be  deemed  to  overrule  the  fortaer  law.  Wood  v. 
WeUington,  218. 

The  charter  of  the  Atlas  Mutual  Insurance  Company,  in  regard 
to  notes  received  for  premiums  in  advance,  authorized  the^ 
qompany  to  negotiate  them  for  the  purpose  of  payingcl'aims, 
or  otherwise,  in  the  eourse  of  its  business^  Held,  that  a 
note  given  for  premiums'  on  an  open  policy  of  insurance  to 
the  makers,  and  afterwards  subs^uted  fot  notes  whichihad 
been  negotiated  by  the  compttay  to  the*  plaintifl^,  for  the 
purpose  of  paying  claims,  or  othorwifee;  in*  the  course  ot\W 
business,  must  ber  regarded  as  a  note  ef  the  character  spe- 
cified in  the  charter  ;  and  that  the  transfer  thereof  to  the 
plaintifRs  by  the  company  was  la#fu],  and  the  title  of  the 
plaintiffs' indisputable.  Id. 

Edd,  also,  that  if  the  notes  originally  negotiated  were  law^ 
fully  transferred  to  the'  plaintilfB,  the  surrender  of  thesr 
notes,  and  the  substitution  of  ethers  in  their  place,  for  the 
convenience  and  accommodation  of  the  parties,  was  not 
unlawful;  it  being  but  an  exehiinge  of  securities,  all  of 
which  were  of  a  character  which  made  it  proper,  under  the 
charter,  for  the  compMiy  to  negotiato  them  for  the  purposes 
of  its  ordinary  business.    Id. 

The  note  sued  on  was  eMorsed  ae  follows:  "Pay for 

account  of  the  Atlas  Mutual  Insurance  Company.  0.  H.  T., 
Secretary."  It  appearing  tlhat  the  object  of  the  endorse- 
ment was  to  pass  an  absolute  title  to  the  plaintiffs,  and  that 
this  was  the  usud  mode  of  transfer  with  this  company;  and^ 
the  nature  of  the  transaction  showing  that  the  intention  of 
the  parties  was  to  pass  an  absolute  and  unrestricted  title 
to  t^e  paper;  ffeid,  that  the  indorsement,  though  slightly 
ambiguous  on  its  face,  was  susceptible  of  that  construction, 
and  fairly  indicated  either  that  the  secretaiy  indorsed  the 
note  for  or  on  account  of  the  company,  or  that  the  plain- 
tiffs, on  receiving  the  sum  due  thereon,  were  to  credit  the^ 
same  to  the  account  of  the  company,  as  between  the  trans- 
feree uid  such  company.  Id. 
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5.  Heldf  further,  that  on  snch  an  indorsement  the  makers  could 

not  refuse  payment  to  the  holders,  whether  the  name  of  the 
payee  in  the  indorsement  remained  in  blank,  or  was  filled  in 
with  the  names  of  the  plaintiffs.  Id,  • 

6.  That  it  was  a  transfer  of  the  title  to  them,  only  to  be  defeated 

on  a  prosecution  of  the  note,«  by  proof  that  the  plaintiffs 
were  not  the  real  parties  in  interest.  Id, 

INSURANCE  (FIRE) 

1.  When,  at  the  time  of  applying  for  insurance,  a  paper,  called 
in  the  policy  a  survey,  is  filled  out  by  the  applicant,  and 
delivered  to  the  agent  of  the  insurer,  and  the  policy  ex- 
pressly refers  to  such  survey,  and  makes  it  a  part  of  the 
policy,  any  representation  contained  therein  is  to  be  deemed 
a  warranty.  Ripley  v.  The  ^na  Insurance  Company,  136. 

8.  And  if  the  statements  contained  in  such  survey  are  to  be 
considered  promissory,  rather  than  affirmative  warranty, 
yet  the  rights  and  duties  of  the  parties  are  not  altered.  If 
the  promise  has  not  been  kept — the  condition  precedent 
performed — the  insurer  is  not  bound  by  the  policy.  Id. 

3.  Rules  for  construing  policies  of  insurance.  Id, 

4.  A  policy  of  insurance  was  based  on  a  written  survey,  in  the 

form  of  question  and  answer.  To  the  question  whether 
there  was  a  watchman  in  the  building  during  the  night,  the 
assured  answered,  ''  there  is  a  watchman  nights.''  The  fire 
occurred  between  three  and  four  o'clock  in  the  morning,  on 
Sunday,  when  no  watchman  was  present.  And  it  appeared 
that  by  the  custom  of  the  mill  no  watch  was  kept  from 
twelve  o'clock  Saturday  night  to  twelve  o'clock  Sunday 
night.  Held,  that  the  answer,  "there  is  a  watchman 
nights,"  was  to  be  understood  to  mean  that  there  was  a 
watchman  in  the  mill  every  night.  Id. 

5.  Sdd,  also,  that  evidence  of  a  custom  of  factories  in  the  vicin- 

ity of  the  one  insured,  not  to  keep  a  watch  from  12  o'clock 
Saturday  night  till  12  o'clock  Sunday  night,  should  not  be 
permitted  to  control  the  language  of  the  survey.  Id, 

6.  That  the  answers  to  the  questions  in  the  survey  must  be 

interpreted  according  to  the  popular  meaning  of  the  lan- 
guage used.  Id, 

7.  Parol  evidence  cannot  be  received  to  control,  explain  or 

modify  a  warranty  in  a  policy  of  insurance.  Id 

8.  Accordingly  held  that  evidence  to  show  that  the  agent  of  the 
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influrera  was  infonned  thkt  a  watchman  was  not  kept  in  the 
building  insured  from  twelve  o'clock  Saturday  night  till 
twelve  o'clock  Sunday  night,  was  improperly  received  by 
the  judge,  and  should  have  been  rejected.  Id. 

9.  And  it  being  conceded  that  no  watch  was  kept  from  twelve 

o'clock  on  Saturday  night  until  twelve  o'clock  on  Sunday 
night,  it  was  hdd  that  the  warranty  was  broken,  and  that 
the  effect  of  the  breach  was  to  annul  the  policy,  without 
regard  to  the  materiality  of  the  warranty,  or  whether  the 
breach  had  anything  to  do  in  producing  the  loss.  Id. 

10.  A  provision  in  a  policy  of  insurance  tliat  no  action  shall  be 
brought  for  the  recovery  of  any  claim  upon  it,  unless  the 
same  shall  be  commenced  within  one  year  from  the  happen- 
ing  of  the  loss  or  damage,  is  valid  and  binding.  Id. 

11.  Such  a  condition  may  be  waived,  however,  by  the  act  of  the 
parties.  But  a  waiver,  to  be  operative,  must  be  supported 
by  an  agreement  founded  on  a  valuable  consideration ;  or 
the  act  relied  on  as  a  waiver  must  be  0uch  as  to  estop  a 
a  party  from  insisting  on  performance  of  the  contract  or 
forfeiture  of  the  condition.  Id. 

12.  Where  the  insurer  on  being  applied  to  for  the  payment  of  a 
loss,  under  a  policy  containing  such  a  condition,  declined 
paying  it,  on  the  ground  that  actions  had  been  commenced 
against  it  by  other  parties,  which  were  still  pending,  and 
declared  it  would  do  nothing  in  reference  to  such  loss  whilo 
those  suits  were  pending.  JETeZif,  that  this  did  not  amount 
to  a  waiver  of  the  condition ;  nor  was  the  defendant  estopped 
from  insisting  en  the  condition.  Id. 

18.  A  condition,  annexed  to  a  policy  of  insurance,  that  no  suit 
or  action  against  the  insurers,  for  the  recovery  of  any  claim 
upon  the  policy,  shall  be  sustainable  in  any  court  of  law  or 
chancery,  unless  commenced  within  six  months  next  after 
any  loss  or  damage  shall  have  occurred,  is  valid;  and  if  an 
action  is  not  commenced  within  that  time  it  will  be  barred. 
Boach  V.  The  New  York  db  Erie  Insurance  Company,  546. 

INSURANCE  (MARINE). 
1.  The  schooner  Europa,  owned  by  B.,  being  at  Chicago,  laden 
with  a  cargo  of  wheat,  B.  procured  the  defendant  to  insure 
her  freight-list  at  $1,500,  which  was  about  its  amount,  on  a 
voyage  to  Buffalo.  The  vessel  and  cargo  were  also  insured 
by  other  companies,  by  B.  the  owner.    During  the  voyage, 
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the  vessel  went  a)»bore  in  a  storm,  at  a  place  where  there 
was  DO  port,  and  went  to  pieces,  hecoming  a  complete 
wreck.  B.  on  the  same  day  made  abandonment  of  the 
different  subjects  of  insurance  to  the  respective  under- 
writersv  which  were  accepted.  The  insurers  of  (he  wheat 
subsequently  saved  about  thrce-fenrtba  of  the  wheat  in  a 
damaged  condition.  Hdd,  that  B.  liaving  abandoned,  as  to 
tiie  freight-list,  as  for  a  total  loss,  and  the  defendant  having 
accepted  the  same,  such  acceptance  was  conclusive  upon  it» 
and  tlie  company  could  not  object  that  the  loss  was  not 
total,  nor  that  for  any  other  reason,  it  was  not  a  case  for 
abandonment.  The  Buffalo  City  Bank  v.  The  NorUivxttem 
Insurance  Company,  251.  ^ 

2.  Edd^  also,  that  the  defendant  having  accepted  the  abandon- 
ment of  the  freight-list  as  for  a  total  loss,  the  plaintiff  wasi 
entitled  to  recover  the  full  amount  of  the  freiglit,  the  same 
as  if  the  voyage  had  been  completed,  and  not  merely  to 
freight  pro  raia  iHneria.  Id. 

J. 

JETTISON. 

See  CoNTRIBOTIOlf. 

JUDGE'S  CHARGE. 
Siee  Breach  of  Promisb,  &q.,  6,  1,  8;   Cqku6»  Carriers^  8,  9; 
Nbguoenob,  3 

JUDGMENT. 

1.  A  judgment,  in  an  action  brought  by  an  executor,  as  such, 
dismissing  the  complaint  with  costs,  and  adjudging  that  the 
defendants  recover  of  the  plaintiff  a  specified  sum,  for  tlicir 
costs  and  disbursements,  without  any  direction  thai  the 
plaintiff  shall  pay  the  costs  personally,  can  only  be  collected 
from  the  assets  iu  his  hands.  It  is  in  law  a  judgment 
against  him  for  costs  as  executor,  and  is  properly  rendered 
as  though  he  was  prosecuting  in  his  own  right.  Dodge  v. 
Crandall^  294. 

Bt  Confession. 

2«  A  statement  as  to  the  origin  of  the  debt,  in  a  confession  of 
judgment,  as  follows:  "1852,  1st  December,  money  lent 
by  the  plaintiff  to  the. defendant  to  aid  in  purchasing  lot  in 
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Porty-eeventh  street,  New  York,  to  the  amount  of  $200. 
1858,  1st  Aagust,  a  balance  was  due  to  the  plaintifT  by 
defendant,  on  the  parchase  of  Eighth  avenue  lot,  to  $800. 
1854,  Ist  May,  money  was  lent  by  plaintiff  to  defendant  to 
aid  in  purchasing  lots. on  Ninth  avenue  to  8300.  And  cash 
was  lent  by  plaintiff  to  defendant  at  different  times  sinc« 
above,  to  8175 — $1,475,  which  sum  of  81,475  is  now  due  by 
the  defendant  to  the  plaintiff — the  interest  on  said  sums 
having  been  paid  till  tho  date  hereof."  Beldf  to  be  suffi- 
ciently minute;  unless  it  was  in  regard  to  the  last  Rem, 
which  related  to  cash  lent;  and  that  as  to  that,  it  could  also 
be  supported  within  the  spirit  of  the  decisions.  But  if  not, 
that  the  insufficiency  of  that  item  could  not  have  the  effect 
of  destroying  the  whole  judgment.  Frost  v.  Koon,  428. 
See  AoiiBEifENT,  2,  3;  Estoppel,  2;  Trusts. 

JURISDICTION. 

1.  The  jurisdiction  of  this  court  extends  only  to  the  ezaminatioa 

of  the  legal  conclusions  of  the  judge  or  referee  before  whom 
a  cause  is  tried,  from  the  facts  found  by  him.  The  court 
has  no  power  to  look  into  the  evidence*  or  the  case  at  large, 
for  the  purpose  of  reviewing  or  determining  questions  of 
fact.  Bergin  v.  Wemple,  319. 

2.  This  court  has  no  power  to  review  a  judgment  where  the 

judge,  after  hearing  the  evidence  on.  both  sides  and  upon 
deliberation  after  the  trial  is  conclijded,  orders  judgment 
for  the  defendant,  on  the  ground  that  the  plaintiff  has  mis- 
conceived his  remedy  and  is  not  entitled  to  the  relief  claimed, 
even  if  his  allegations  were  all  true;  but  there  is  no  finding 
of  facts  by  the  judge.  Bridger  v.  Weeks,  328. 
8.  The  code  is  explicit  that  in  that  class  of  cases  the  judge  must 
state  his  conclusions  of  fact.  Id, 


LANDLORD  AND  TENANT.  ' 
It  is  essential  to  an  nnder-letting  of  demised  premises  that  it 
be  of  a  part  only  of  the  unexpired  term.  When  the  trans- 
fer is  of  the  whole,  of  a  term,  the  person  taking  is  an 
assignee,  and  not  an  under-tenant,  although  there  be  in 
form  an  undeiMetting.  Bedford  v.  Terhune,  453. 
In  the  absence  of  any  evidence  of  the  agreement  under  which 
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parties  entered  into  possession  of  demised  premises,  snbae- 
quent  to  the  lessees,  if  it  is  shown  that  they  occupied  during 
the  whole  of  the  unexpired  term  of  the  lease,  the  fair  pre- 
sumption is  that  they  entered  for  the  whole  of  such  unex- 
pired term.  And  as  such  an  interest  is  given,  not  by  an 
under-lease,  but  by  an  assignment,  the  presumption  must 
be  that  the  occupants  are  in  as  assignees,  and  not  as  under- 
tenants. Id, 

8.  Where  by  the  terms  of  a  lease  it  is  made  a  ground  of  forfeit- 
ure of  the  term  if  the  lessees  shall  let  or  under*let  without 
the  written  consent  of  the  lessor,  and  parties  otlier  than  the 
lessees  are  in  possession  without  such  consent,  in  the  ab- 
sence of  any  proof  as  to  the  agreement  under  which  they 
entered,  the  presumption  (if  any  presumption  is  to  be  in- 
dulged in),  is  that  the  transfer  to  the  occupants  was  by 
assignment,  and  not  by  under-letting.  Id. 

4.  If  they  are  in  as  under-tenants,  they  will  not  be  liable  to  the 

landlord  for  the  rent,  either  in  an  action  on  the  lease,  or  for 
use  and  occupation.  Id. 

5.  Where  the  defendants  entered  by  consent  of  the  lessees,  had 

the  lease  in  their  hands,  and  paid  the  rent  thereon,  to  the 
lessor,  for  the  benefit  of  the  lessees,,  and  occupied  fur  the 
whole  residue  of  the  term,  and  there  was  no  evidence  of  a 
holding  in  any  other  character  :  Held,  that  under  these  cir- 
cumstances the  law  would  presume  they  were  in  as  assignees 
of  the  lease;  and  that  they  were  liable  as  such  on  the  lease, 
for  the  rent.  Id.    * 

6.  When  the  law  infers  an  assignment  of  a  lease  from  certain 

facts  proved^  the  inference  must  be  of  a  valid,  operative 
assignment,  such  an  one  as  would  be  sufficient  to  transfer 
the  term.  And  it  is  incumbent  upon  persons  sought  to  bo 
charged  with  the  rent,  as  assignees,  to  prove  either  that 
there  was  no  assignment,  or  that  it  was  one  void  in  law.  Id. 

7.  A  lessor  cannot  recover  rent  upon  a  complaint  for  use  and 

occupation,  where  it  appears  from  the  evidence  that  there 
was  a  lease  of  the  premises  to  other  parties,  and  that  the 
defendants  we^re  in  as  assignees  of  the  term.  Id. 

8.  But  in  such  a  case,  the  court  may,  on  the  trial,  allow  an 

amendment  of  the  complaint  so  as  to  conform  it  to  the 
proof,  and  permit  a  recovery  for  the  rent  due  on  the  lease, 
where  it  does  not  appear  that  the  defendants  have  been 
surprised.  Id. 
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LANDLORD  AND  TENANT— Continued. 

9.  In  an  action  for  use  and  occupation,  a  lease  from  the  plaintiff 

to  other  parties,  which  had  two  years  to  run  from  the  entry 
of  the  defendants,  being  proved ;  it  was  held  that  it  was 
incumbent  on  the  plaintiff  to  prcye  it  surrendered,  so  that 
they  were  at  liberty  to  re-let  the  premises ;  and  that  if  a 
surrender  in  law  was  proved,  the  defendants  were  liable 
for  the  rent.  Id, 

10.  In  order  to  effect  a  surrender  by  act  or  operation  of  law, 
there  must  be  a  mutual  agreement  between  the  lessor  and 
the  original  lessee,  that  the  hiase  shall  terminate.  Jd. 

11.  It  is  not  necessary  that  this  agreement  should  be  express. 

It  may  be  inferred  from  the  conduct  of  the  parties.  Id. 

12.  The  occupancy  by  some  person  other  than  the  lessee  is  a 

circumstance  showing  a  surrender  ;  but  as  the  new  occu- 
pant may  enter  as  the  tenant  of  the  lessee,  or  as  his  assignee, 
or  even  as  a  trespasser,  and  thus  his  occupancy  be  con- 
sistent with  the  continuance  of  the  first  lease,  it  is  abso- 
lutely essential  that  it  should  be  clearly  proved  that  the 
original  lessee  assented  to  the  termination  of  his  term.  Id. 

18.  It  must  be  proved  that  the  lessor  and  lessee  mutually  agreed 
to  a  surrender  of  the  term ;  and  that  proved,  the  original 
tenant  is  no  longer  liable  ;  but  the  new  tenant  (if  there  be 
one),  is  liable.  Id. 

14.  Where  tenants  sued  for  use  and  occupation  by  the  original 
lessor,  insist  that  they  entered  under  the  lessees,  and  show 
the  lease  in  their  hands,  and  prove  the  payment  of  rent  by 
them  on  the  original  lease  for  the  benefit  of  the  lessees, 
they  are  liable  as  assignees  of  the  term  for  the  rent  accruing 
after  their  entry.  Id. 

LETTERS. 
See  Obdkbs  fob  thk  Delivery  of  Goods,  2,  4,  5;  Slander,  1,  2. 

LEX  LOCL 
See  Usury,  6,  6. 

LICENSE. 
See  Water,  8. 

LIMITATIONS,  STATUTE  OF. 
See  Agreement,  1. 
Loan  office  mobtoaoes.  See  Commissioners  of  Loans. 
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MALICIOUS  PROSECUTION'. 

1.  Whatever  the  plaintifif  may  prove,  in  an  action  for  nialicions 
prosecution,  the  defendant  is  at  liberty  to  disprove.  McKown 
V.  Hunter,  625. 

i.  Xhe  essential  elements  of  the  action  are  malice  and  want  of 
probable  cause.  These  it  belongs  to  the  plaintifif  affirm- 
atively to  prove,  pr  to  iotroduce  evidence  in  regard  to  them 
from  which  they  may  be  legitimately  inferred.  Jd, 

8.  The  defendant  is  at  liberty  to  show  both  the  absence  of  malice 
and  the  existence  of  probable  cause;  and  no  evidence  per* 
tinent  to  either  issue  should  be  excluded.  Id, 

4  Hence,  where  the  defendant  in  such  an  action  is  examined  aa 
a  witness,  on  the  trial,  he  may  be  allowed  to  testify  that  at 
the  tinie  he  made  a  complaint  against  the  plaintiff,  for  per- 
jury, ho  believed  the  evidence  given  by  the  plaintiff,  on  a 
former  trial,  was  material:  and  that  he,  at  the  time  of 
making  such  complaint,  believed  that  the  plaintiff  was 
g.uilty  of  the  charge  made  against  him.  Id. 

MILLS. 
See  Wateb. 

MISTAKE. 
See  Patmskt. 

MORTGAGE. 
See  CoMinssioMEBS  of  Loans;  Foreclosurb- sum 

n/ 
negligence. 

1.  The  general  rule  in  actions  for  damages  arising  from  negli- 
gence, is  that  the  defendant's  negligence  makes  him  liable, 
unless  the  plaintiff  has  done  something  to  contribute  to  the 
accident.  If  he  has,  then  he  can  not  recover.  Ealey  y. 
Earle,  208. 
Although  the  plaintiff  has  been  guilty  of  negligence,  yet,  if 
his  negligence  had  nothing  to  do  with  the  occurrence,  tlie 
defendant  has  no  right  to  seek  on  that  account  to  excuse 
the  negligence  on  his  part  which  caused  the  injury  to  the 
plaintiff.  Id. 
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NEGLIGENOE— (7on<inu«d. 

3.  fienoe,  in  an  action  for  damages  caused  by  a  collision  of  boats, 
it  is  not  errotteoQB  for  tbe  judge  to  charge  that,  although 
the  |»laintiff's  boai  was  without  a  hislmsnian,  that  was  'a 
matter  of  bo  cojisequence,  unless  the  absence  of  a  helmsman 
coiitributod  to  the  injury.  Id. 

See  Common  Carriers,  1,  2,  3,  4,  7,  8;  Principal  anb  A«bnt;  Bail 
Road  Companibs,  1,  2,  3. 

NEW  TRIAL. 
▲  new  trial  will  not  be  granted  when  it  is  seen  that  the  facte 
cannot  be  clmnged,  a«d  tlie  fact  proved  is  conclusive  of  the 
case.  Broton  f.  Bomen,  519 

See  Appeal. 

NEW  YORK  CENTRAL  RAILROAD  COMPANY. 
See  Railroad  Companies,  4-8. 

NOTICE 
Of  protest.    See  Promissory  Notss,  1,  S,  S,  4. 

NUISANCE. 
See  B&iDsxs,  3,  4,  5,  6 ;  Watsb,  8. 


OPINIONS  OP  WITNESSES. 
Opinions  of  witnesses  may  be  received  as  to  the  value  of  chat- 
tels, and  a  witness  who  has  been  in  this  country  five  yeari 
msy  be  allowed  to  testify  as  to  the  value  of  the  contents  of 
a  trunk,  from  knowledge  acquired  since  he  came  to  this 
country,  and  to  prove  that  he  has  made  inquiries  here  as  to 
the  value  of  articles  of  that  kind.  Merrill  v.  OrinneU^  594. 
See  EviDBMCB,  2. 

ORDER  FOR  THE  DELIVERY  OP  GOODS. 

1.  Neither  the  retention  of  an  order  for  the  delivery  of  property 

by  the  drawee,  nor  the  subsequent  recognition  of  it  in  a 
letter,  or  in  conversation,  nor  all  of  them  combined,  will 
prove  an  acceptance  of  the  order.  Briffgs  v.  Sixer,  64t^ 

2.  Retention  of  an  order  may,  unexplained,  justify  an  inference 

of  acceptance.  Id, 

3.  But  where  the  drawee  of  an  order  for  carrot  seeds  wrote  a 
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ORDER  FOR  THE  DELIVEJIY  OF  QOODS—Conlinued, 
letter  to  the  payees  acknowledging  the  receipt  of  the  order, 
and  saying  that  he  could  not  then  fill  the  order,  but  that  he 
would  try  and  send  a  part  or  the  whole  of  the  seed  in  the 
course  of  two  or  three  weeks  :  Hdd,  that  the  inference 
arising  from  the  retention  of  the  order  was  rebutted  by  the 
letter.  Id. 

4.  Eddf  also,  that  the  letter  was  not  an  acceptance  of  the  order, 
there  being  no  promise  to  deliver,  at  any  time,  any  quantity 
of  seed.  Id. 

6.  That  the  letter  was  to  be  treated  rather  as  an  offer  of  new 
conditions,  upon  which  the  drawee  expressed  his  willing- 
ness to  try  to  deliver  all  or  part  of  the  seed ;  and  that,  if  it 
were  thus  considered,  then  it  was  incumbent  on  the  payees 
to  notify  the  drawee  of  their  acceptance  of  the  proposed 
terms.  Id. 

6.  A  recognition,  by  the  drawee,  of  the  goodness  of  an  order,  is 

not  an  acceptance  ;  especially  where  he  declares,  at  the 
same  time,  his  inability  to  deliver  the  property  unless  the 
payee  will  wait  until  he  can  import  it.  Id. 

7.  Orders  for  the  delivery  of  personal  property  do  not  require 

any  acceptance.  They  are  usually  ratified  by  a  delivery  of 
the  property  on  presentation  ;  and  hence  it  is  that  posses- 
sion of  such  an  order,  unexplained,  is  evidence  that  the 
drawee  has  paid  it.  Id. 

8.  The  holder  of  such  an  order  may,  however,  require  an  accept- 

ance of  the  same  in  writing;  and,  when  he  does  require  it, 
the  drawee  is  bound  so  to  accept.  Id. 

9.  Where  the  payees  did  not  ask  or  expect  a  written  acceptanbe 

of  the  order,  but  sent  it  forward  in  the  expectation  that  the 
property  would  be  at  once  forwarded,  or  notice  given  that 
it  would  not  be  delivered,  and  the  drawee  declined  to  accept, 
and  immediately  notified  the  payees  of  his  determination  not 
to  accept  unless  they  would  accept  the  conditions  which  he 
proposed,  which  they  failed  to  do;  held,  that,  after  this,  the 
retention  of  the  order  by  the  drawee  could  have  no  effect  on 
the  relation  of  the  parties.  Id. 

10.  It  is  not  necessary  there  should  be  a  consideration  moving 
from  the  payee  to  the  drawee  of  an  order  in  order  to  sup- 
port an  acceptance.  In  this  case,  as  in  all  cases  of  bills  of 
exchange,  the  consideration  for  the  acceptance  moves  be- 
tween the  drawer  and  drawee,  and  not  between  holder  and 
acceptor.  Id. 
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ORDER  FOR  THE  DELIVERY  OF  GOODS— Continued, 
11.  If  there  is  a  valid  contract  between  the  drawer  and  drawee, 
by  which  each  agrees  to  sell  and  deliver  property  to  the 
other,  the  promise  of  the  one  party  is  a  sufficient  considera- 
tion for  the  promise  of  the  other,  and  the  drawer  can  main- 
tain an  action  for  the  breach  of  the  contract.  Id. 

.       P. 

PARTIES. 

See  AlfBNDiaBNT. 

PARTNERSHIP. 

1.  The  term  "dormant  partner"  implies  one  who  is  not  an  active 

partner  nor  generally  known  as  a  partner.  But  to  be  such 
it  is  not  essential  a  person  should  wholly  abstain  from  any 
actual  participation  in  the  business  of  the  firm,  or  be  unir 
veraaUy  unknown  as  bearing  a  connection  with  it.  North  v. 
Blo88,  874. 

2.  Nor  does  the  term  necessarily  imply  a  studied  concealment  of 

the  fact.  Id. 

8.  Where  a  firm  consisting  of  three  members,  B.  A.  &  M.,  did 
business  under  the  firm-name  of  "  B.  &  A./'  and  everything 
in  the  apparent  mode  of  transacting  their  business  indicated 
that  B  &  A.  constituted  the  sole  members  of  the  firm;  and 
there  was  nothing  to  signify  to  ordinary  dealers  with  the 
firm  that  M.  had  anything  to  do  with  it;  and  there  was  an 
entire  omission  on  the  part  of  B.  &  A.  to  communicate  the 
fact  of  such  connection  to  one  dealing  with  them;  and 
actual  ignorance  by  him  of  such  connection,  and  apparent 
good  faith  on  his  part  in  treating  B.  &  A.  as  the  only  parties 
interested;  held,  that  the  referee  was  right  in  regarding  M. 
as  a  dormant  partner,  and  therefore  not  necessary  to  be 
joined  as  a  co-defendant  with  B.  &  A.  Id. 

4.  And  the  only^ground  for  presuming  that  there  was  any  gen* 
eral  knowledge  of  the  fact  that  M.  was  interested  in  the  firm 
being  the  circumstance  of  his  name  appearing  upon  the 
cards  of  the  firm,  but  there  was  no  evidence  that  those  cards 
were  in  any  way  circulated,  or  issued  to  a  single  person; 
held,  that  it  belonged  to  B.  &  A.  to  bring  out  a  fact  so  vital 
to  their  defence  of  the  non-joinder  of  M.  Id. 
See  Debtor  ako  GREDrroBy  5  to  9. 
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PAUPERS. 
See  WoBX  and  Labob. 

PAYMENT.     • 

Where,  in  an  action  to  recover  back  monej  paid  by  misUke,  the 
referee  found  that  the  defendants  were  overpaid — were  over- 
paid by  mistake  f  and  by  mistake  on  a  matter  of  fact;  hetd, 
that  this  made  the  allowance  for  such  over-payment  a  law- 
ful credit  in  favor  of  the  plaintiff,  and  deprived  the  defend- 
ants of  the  benefit  of  tlie  objection  that  the  payment  was  a 
voluntary  one  made  with  full  knowledge  of  the  fact;  it  being 
neither  a  voluntary  payment,  nor  made  with  such  a  know- 
ledge of  the  facts  as  barred  the  plaintiff's  title  to  relief. 
Noi'th  V.  BI088,  374.  ■ 

Dkicano  of.  See  Promissory  Notes,  4,  5,  6,  Y. 

PERSONAL  PROPERTY. 
Bales  or.  See  Vendor  and  PfTRCHASER,  3  to  18. 
Orders  for  dbuvert  of.  See  Order  for  the  Delivert  of  Goods. 

PLEADING. 
See  Answer;  CoiiPLAiNT 

POWER  IN  TRUST. 
See  Trssts. 

PRACTICE 

1.  If  the  findings  of  a  referee  are  imperfect,  it  is  the  duty  of  the 

party  who  is  not  satisfied  with  them  to  apply  for  more 
specific  findings,  instead  of  seeking  to  avail  himself  of  such 
defects.  In  such  cases  the  finding  of  facta  necessary  to 
sustain  the  judgment  will  be  presumed.  Braineri  v.  Dujk- 
ning,  211. 

2.  The  supreme  court  has  the  iizkloubted  power  and  right  to 

examine  the  evidence  at  large,  and  upon  the  whole  case, 
including  the  law  and  the  fapts,  to  set  aside  a  verdict  and 
grant  a  new  trial.  Macy  v.  Wheeler,  231. 

3.  That  court  can,  from  the  evidence,  reach  different  conclusions 

of  fact  from  those  found  by  the  jury.  In  reviewing  trials, 
it  has  power  to  pass  upon  questions  of  fact  as  well  as  law; 
whilst  the  court  of  appeals  is  confined  to  the  correction  of 
errors  of  law  only.  Id. 

4.  Having  no  power  to  review  any  questions  of  fact  determined 
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PRACTICE— Con/inued. 

in  the  subordinate  courts,  when  a  new  trial  is  granted  the 
court  of  appeals  is  obliged  to  affirm  the  order,  if  it  can  stand 
consistently  with  any  view  to  be  taken  of  the  eyideuce  given 
at  the  trial,  where  the  trial  has  been  by  jury.  Id, 

5.  Excepti6ns  to  a  referee's  findings  of  fact  cannot  be  reviewed 

in  this  court.  Thompson  v.  Kessd^  883. 

6.  Where  the  testimony  before  a  referee  is  conflicting  upon  all 

the  material  points  involved  in  the  action,  and  the  supreme 
court,  at  general  term,  has  affirmed  the  judgment,  the  court 
of  appeals  cannot  look  into  the  testimony,  to  determine 
whether  the  facts  are  found  according  to  the  weight  of  evi- 
dence. Id, 

7.  If  new  matter  set  up  in  an  answer  as  a  defense  is  sham,  or 

irrelevant,  it  is  the  duty  of  the  plaintiff  to  move,  on  noticei 
to  strike  it  out.  If  the  new  matter  does  not,  upon  its  face, 
constitute  a:  defense,  the  plaintiff  should  demur  to  it.  He 
can  not  move,  at  the  trial,  to  strike  it  out,  on  the  ground 
that  the  facts  stated  do  not  constitute  a  valid  defense  to  the 
action.  Smith  v.  Countryman^  655. 

8.  A  judge  has  no  power  to  strike  out  pleadings,  on  the  trial. 

All  objections  to  the  pleadings  should  be  decided  before  the 
circuit.  Id, 

See  Amendment;  Jubisdiction;  Witness. 

PRINCIPAL  AND  AGENT. 
A  joint  action  will  lie  against  principal  and  agent,  for  a  personal 
injury  caused  by  the  negligence  of  the  latter  (in  the  absence 
of  the  former),  in  the  course  of  his  employment.  Phelps  v. 
WaU,  78. 

PRINCIPAL  AND  SURETY. 

1.  The  performance  of  an  unqualified  legal  obligation  by  the 

payment  of  part  of  the  amount  due  upon  a  promissory  note, 
is  not  a  valid  consideration  for  the  extension  of  payment  of 
the  remainder,  so  as  to  discharge  sureties.  Halliday  v. 
Hart,  474. 

2.  H.  being  the  holder  of  two  promissory  notes  made  by  W. — 

one  fur  11,000  and  the  other  for  $500,  both  of  which  were 
overdue — W.  proposed  to  pay  $400  on  the  $1,000  note.  H. 
offered  to  receive  the  payment  on  the  $500  note,  and  in  con- 
sideration thereof  to  extend  the  time  for  the  payment  of  the 
other  note.  To  this  proposition  W.  declined  to  accede,  but 
46 
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PRINCIPAL  AND  SURETY— Con^inuerf. 

finally,  at  the  instance  of  H.,  he  agreed  to  apply  830  upon 
the  $500  note,  and  $70  upon  the  $1,000  note.  H.  agreed,  iu 
consideration  thereof,  to  extend  the  time  for  the  payment  of 
the  $1,000  note,  and  thereupon  the  money  was  paid  and 
applied  as  H.  proposed;  in  consideration  of  which,  he  exe- 
cuted a  written  agreement  to  extend  the  time  for  the  pay- 
ment of  the  $1,000  note,  until  the  first  day  of  October  then 
next.  Hddf  that  in  making  these  payments  W.  only  dis- 
charged the  Legal  obligations  already  resting  upon  him; 
and  that  neither  the  fact  of  such  payments,  nor  the  appro- 
priation thereof,  upon  the  two  securities,  furnished  any  con- 
sideration for  the  agreement  to  give  time  for  the  payment 
of  the  $1,000  note.  id. 

9.  ffdd,  alsOf  that  the  reteree  properly  excluded  parol  evidence, 
offered  for  the  purpose  of  showing  that  the  $70  was  paid  as 
interest  on  the  $1,000  note;  such  testimony  tending  to  con- 
tradict, vary  and  alter  the  written  agreement.  Id. 

4.  Held,  further,  that  it  was  not  competent  for  indorsers,  not 
parties  to  the  written  contract  between  W.  and  H.,  to  con- 
tradict, vary  or  alter  the  consideration  expressed  therein, 
by  parol  evidence.  Id, 

PRIVILEGED  COMMUNICATIONS. 

1.  The  rule  which  protects  professional  communications  of  clients 

to  their  attorneys  or  counsel,  from  disclosure,  should  only 
be  held  to  eltend  to  such  communications  as  have  relation 
to  some  suit  or  other  judicial  proceeding,  either  existing  or 
anticipated.     Per  Seldem,  J.   Whiting  v.  Barney,  330, 

2.  Where  both  .parties  are  present,  at  the  time  when  a  communi- 

cation is  made  by  one  of  them  to  his  attorney  or  counsel, 
there  is  nothing  confidential  in  the  communication.  Id. 
See  Slander,  6,  7. 

PROMISSORY  NOTES. 
1.  Where  M.  H.,  the  endorser  of  a  note,  wrote  his  name  in  the 
iisual  manner,  and  in  good  faith,  in  making  the  indorsement, 
using  the  initial  only  for  his  christian  name,  but  it  was 
written  in  such  a  manner  that  a  person  not  acquainted  with 
the  endorser's  christian  name  would  read  it  A.  G.  instead 
of  M.,  and  the  notary  who  protested  the  note  read  it  A.  C. 
and  addressed  the  notice  of  protest  to  A.  C.  H. ;  JETeU,  that 
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PROMISSORY  NOTES— Continued. 

the  mistake  in  addressing  the  notice  was  directly  attribu- 
table to  the  manner  and  form  of  the  endorser's  handwriting 
in  making  tlie  indorsement;  that  the  notice  sent  was  a  good 
notice,  in  law,  to  the  indorser,  and  that  he  could  not  make 
the  mistake  which  he  had  thus  occasioned  available,  to 
shield  himself  from  liability.  I%e  Manvfaoturer^  &  Trader^ 
Bank  V.  Hazard,  226. 

2.  And  the  notice  having  actually  come  to  the  indorser,  though 
after  a  delay  of  several  delays  ;  Hdd,  that  it  was  a  good 
notice  to  charge  him,  notwithstanding  the  delay  and  the 
erroneous  address.  Id,  , 

8/  Reasonable  diligence  is  all  that  is  required  in  any  case ;  and 
where  a  plaintiff  acts  upon  what  the  defendant  appears  to 
have  written  plainly  upon  the  instrument,  that  is  reasonable 
diligence,  and  he  is  not  bound,  as  between  them,  to  go 
beyond  that,  and  make  inquiries.  Id. 

4.  When  a  promissory  note  is  not  made  payable  at  any  particu- 

lar place,  generally,  in  order  to  charge  the  indorser,  pay- 
ment must  be  demanded  of  the  maker,  at  his  place  of  resi- 
dence or  business.  Yet  there  are  various  exceptions  to  this 
rule.  Adams  v.  Ldand,  309. 

5.  If  tiie  maker  has  no  known  residence  or  place,  the  holder  will 

be  excused  from  making  any  demand  whatever.  So,  if  in 
the  intermediate  period  between  the  time  when  the  note  was 
made,  and  when  it  becomes  due,  the  maker  has  removed  his 
domicil  or  plp,ce  of  business  to  another  state,  the  liolder  will 
be  excused  for  non-presentment  for  payment,  and  will  be 
entitled  to  the  same  recourse  against  the  indorsers  as  if 
there  had  been  a  due  presentment.  Id, 

6.  It  will,  in  such  a  case,  be  sufficient  to  present  the  note  at  tl7e 

maker's  former  residence  or  place  of  business.  Id* 

7.  Where  the  makers  had,  since  the  making  of  the  note,  removed 

their  place  of  business,  unknown  to  the  holder,  and  on 
inquiry  at  the  former  place  of  business,  the  holder  was 
referred  to  the  agent  of  the  makers,  who  informed  him  that 
they  were  "  out  west :"  Beld,  that  this  was  equivalent  to 
saying  they  were  out  of  the  state  ;  and  that  due  diligence 
had  been  used  by  the  holder  to  ascertain  where  to  demand 
payment.  Id, 
See  EvroENCE,  1-6;  Insurance  Companies,  2,  3,  4,  6,  6;  Usury, 
4,  6,  6. 
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RAILROADS. 

8.  flubBcribed  for  $500  of  stock  in  a  railroad  company,  upon  the 
understanding  that  the  first  ten  per  cent  required  bj  law  to 
be  paid  in  cash  on  subscribing,  shoald  be  paid  by  Lis  ser- 
yices   in  procuring  subscriptions  and  right  of  way.     He 

^  subsequently  presented  an  account  against  the  company 
for  services,  from  which  it  appeared  that  at  the  date  of  the 
subscription  the  company  was  indebted  to  him  in  an  amount 
greater  than  the  cash  payment  required,  in  which  account 
he  applied  and  credited  fifty  dollars  for  ten  per  cent  upon 
his  subscription,  and  fifty  dollars  for  the  first  call  made 
thereon.  The  account  was  allowed  by  the  company,  and 
the  balance  paid  to  S.  Hdd^  that  this  was  a  sufficient  com- 
pliance with  the  statute,  in  respect  to  the  payment  of  the 
first  ten  per  cent,  and  made  the  subscription  obligatory 
upon  S.  Beach  v.  Smith,  115. 

RAILROAD  COMPANIES. 

L  Where  the  plaintiff,  a  passenger  upon  a  city  railroad  car, 
indicated  his  wish  to  alight  at  the*  place  where  the  car  was 
then  stopping,  by  requesting  the  driver  to  keep  on  the 
brake,  who  replied  **yes  sir,"  but  instead  of  suffering  the 
car  to  remain  stationary  until  the  plaintiff  should  alight,  he 
turned  the  brake  and  set  the  car  in  motion,  thereby  pre- 
cipitating the  plaintiff,  (who  was  in  the  act  of  alighting,) 
from  the  car  into  the  street,  thereby  causing  an  injury; 
Eeld  that  if  the  jury  believed  the  evidence  they  were  justi- 
fied  in  finding  the  driver  guilty  pf  negligence;  and  that  it 
was  not  the  province  of  the  court  to  discredit  it,  and  nonsuit 
the  plaintiff.  Mulhado  v.  The  Brooklyn  City  Railroad  Comr 
pany,  370. 

2.  Beld^  alsOf  that  the  plaintiff  was  not  chargeable  with  any 

fault  in  that  he  did  not  prefer  the  request  to  the  conductor, 
to  stop  the  cars,  instead  of  to  the  driver.    Id. 

3.  Hddf  further,  that  there  was  no  fault  in  the  attempt  of  the 

plaintiff  to  get  off  the  front  platform,  instead  of  the  rear 
one;  he  having  got  on  at  the  front  platform  without  objeo 
tion;  and  it  not  appearing  that  any  notice  was  given  to 
passengers  that  they  must  not  get  off  at  the  front  platform. 
Id. 
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4.  Under  chapter  228  of  the  laws  of  1857,  which  provides  that 

the  New  Tork  Central  Railroad  Company,  at  every  station 
on  its  road  where  a  ticket  office  shall  be  established,  shall 
keep  the  same  open  for  the  sale  of  tickets  at  least  one  honr 
prior  to  the  departure  of  each  passenger  train  from  such 
station,  but  that  they  shall  not  be  required  to  keep  such 
offices  open  between  nine  P.  M.  and  five  A.  M.,  except  at 
Utica  and  six  other  stations  on  its  road;  and  that  if  any 
'  person  shall,  at  any  station  where  a  ticket  office  is  estab- 
lished and  open,  enter  the  cars  as  a  passenger  without  first 
having  purchased  a  ticket,  it  shall  be  lawful  for  tlie  company 
to  demand  and  receive  from  him  a  sum  not  exceeding  five 
cents,  in  addition  to  the  usual  rate  of  fare;  the  extra  fare 
can  only  be  demanded  when  the  passenger  fails  to  purchase 
his  ticket  at  an  established  ticket  office  that  is  open.  Nellis 
V,  The  New  Tork  Central  Railroad  Company,  505. 

5.  If  the  ticket  office  is  not  open,  no  ticket  can  be  procured,  and 

no  right  exists  to  demand  thd  extra  fare.  Id, 

6.  So  held  where  the  plaintifi"  entered  the  cars  of  the  company, 

at  Utica,  as  a  passenger,  at  one  o'clock  A.  M.,  without 
having  first  procured  a  ticket,  the  ticket  office  not  being 
then,  nor  for  an  hour  previous  to  the  departure  of  the  train 
at  one  o'clock,  open. 

?.  And  hddj  that  the  company,  having  assumed  to  demand  and 
receive  from  the  plaintifi*  ^vq  cents,  in  addition  to  the  legal 
fare,  under  these  circumstances  it  *'  asked  and  received  a 
greater  rate  of  fare  than  that  allowed  by  law/'  and  was 
thus  brought  within  the  provisions  of  the  first  section  of 
chapter  185  of  the  laws  of  1857,  and  was  liable  to  the  pen- 
alty of  $50  mentioned  in  that  section.  Id, 

8.  Hdd^  also,  that  in  an  action  against  the  railroad  company,  to 
recover  the  forfeiture  of  $50,  it  was  not  necessary  that  the 
complaint  should  set  out  the  various  enactments  consoli- 
dating the  several  companies  which  make  up  the  New  York 
Central  Railroad  Company,  so  as  to  show  that  the  latter 
company  is  restricted  to  a  fare  of  two  cents  per  mile  for 
each  passenger;  but  that  it  was  enough  to  allege  that  the 
defendant  had  been  duly  organized;  that  it  was  entitled  to 
demand  and  receive  of  passengers  a  certain  rate  of  fare,  and 
that  it  had  demanded  and  received  a  higher  rate.     Id, 

Bbfbrbb.  See  Practics,  1,  5,  6. 
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SALES. 

See  Banks  and  Banking;  Yendob  and  Purchaser. 

SET-OFF. 
See  Usury,  1,  4. 

SHERIFF. 
See  Arrest,  4,  6, 1,  8;  Escape;  Execution,  1,  3,  4. 

SHIPS  AND  SHIPPING. 

1.  The  master  of  a  vessel  is,  for  most  purposes,  the  ageat  of  the 

owner  of  the  ship  or  cargo;  but  that  agency  doea  not  extend 
to  a  sale  of  either,  unless  there  is  a  necessity  at  the  time 
for  so  doing.  Butler  v.  Murray,  88. 

2.  As  to  the  degree  of  the  necessity  which  must  be  skown  to 
\        have  existed,  in  order  to  justify  a  sale  of  the  ship  or  cargo. 

Id. 
8.  In  order  to  justify  the  sale  of  a  cargo  at  an  intermediate  port, 
several  things  must  concur  :  1.  There  must  be  a  necessity 
for  it  arising  from  the  nature  or  condition  of  the  property, 
or  from  an  inability  to  complete  the  voyage  by  the  same 
ship,  or  to  procure  another.  2.  The  captain  must  have  acted 
in  good  faith.  3.  He  must,  if  practicable,  consult  with  the 
owner  before  selling.  Id. 

4.  Where  there  is  a  question  for  the  jury,  on  the  facts  as  to  the 

necessity  for  a  sale  of  the  cargo,  the  court  should  submit 
the  case  to  the  jury,  instead  of  ordering  a  verdict  for  the 
plaintiff.  Id. 

5.  And  if  the  jury  should  believe  from  the  testimony,  that  judg- 

ing from  the  condition  of  the  cargo  at  the  port  where  sold, 
it  would,  if  re-shipped  by  any  vessel  and  sent  to  its  port  of 
destination  within  a  reasonable  time,  be  so  damaged  as  to 
be  practically  valueless,  the  master  in  an  action  against 
him  to  recover  the  value  will  be  entitled  to  a  verdict.  Id. 

6.  And  where  the  master  of  a  vessel,  conveying  a  cargo  of  hides, 

found  the  cargo  at  an  intermediate  port  to  be  in  a  bad  and 
perishing  condition,  and  summoned  three  -respectable  men, 
dealers  in,  and  shippers  of  hides,  to  examine  the  cargo,  and 
declare  what  it  was  proper  for  him  to  do,  under  the  circum- 
stances, who  advised  a  sale,  and  the  bides  wene  sold  accorcU 
ingly.    Held,  that  although  this  advice  was  not  conclusive, 
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yet  thftt  it  shoiiid  be  taken  into  consideration  by  the  jury  in 
determinring  the  question  as  to  the  necessity  of  a  si^le,  and 
was  entitled  to  very  considerablsf  weight,  fell. 

7.  The  legal  and  record  title  does  not,  of  itself,  decide  the  ques- 

tion of  liability  for  svpplies  furnished  to  a  registered  Tessel. 
The  question  is,  to  whom  was  the  credit  given;  and  the  law 
adjudges  it  to  have  been  given  to  th6  person  in  actual  pos- 
session of  the  vessel,  who  controls  her  operations,  received 
her  freight  and  earnings,  and  directs  her  destination.  Macy 
V.  Wheeler,  281. 

8,  The  defendant  was  the  registered  owfter'of  a  vessel,  but  he 

held  the  title  merely  as  trustee  for  P.,  the  real  owner;  and 
had  no  interest  in  her  earnings,  which  belonged  to  P.  or  the 
persons  to  whom  he  transferred  them.  The  plaintiff  fur- 
nished a  set  of  sails  for  the  vessel,  upon  the  order  of  P. 
Held,  that  a  verdict  for  the  plaintiff  could  only  be  warranted 
by  a  finding,  1.  That  the  Contract  was  not  made  with,  and 
the  credit  given  to  P.  exclusively;  2.  That  the  defendant 
was  in  actual  possession  of  the  vessel,  controlling  her  move- 
ments and  interested  in  her  voyage,  and  directing  wllat 
should  be  done  with  her,  in  all  respects  as  her  owner,  when 
the  sails  were  furnished;  or  that  be  expressly  authorized  P. 
to  contract  for  the  same  on  his  responsibility.  Id. 

SLANDER. 

1.  In  an  action  for  slander,  the  plaintiff,  to  show  special  damage, 

may  give  in  evidence  the  contents  of  a  letter  written  by  the 
person  to  whom  the  slander  was  uttered,  to  his  partner, 
advising  him  to  discharge  the  plaintiff  from  their  employ, 
and  stating  the  substance  of  the  writer's  conversation  with 
the  defendant,  although  the  letter  did  not  cause  the  dis- 
charge of  the  plaintiff,  but  only  an  examination  of  his  trunks. 
Foioles  V.  Bcywen,  20. 

2.  In  an  action  for  slander,  a  previous  letter  written  by  a  part- 

ner of  the  defendant,  and  with  his  assent,  concerning  the 
plaintiff,  is  admissible  in  evidence  to  show  malice.  Id. 

3.  Words  spoken  of  the  plaintiff,  while  in  the  employ  of  thp 

defendant's  firm  as  a  clerk,  and  addressed  to  a  subsequent 
employer,  to  the  effect  that  the  plaintiff  had  become  such  a 
notorious  liar  that  they  could  place  ,little  or  no  confidence 
in  him  ;  that  they  were  so  strongly  impressed  with  his  dis- 
honesty that  they  had  written  to  a  person  named  to  employ 
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a  police  force  to  watch  hini,  &c,,  must  be  underetood  as 
relating  to  him  in  his  capacity  of  clerk  ;  and  being- spoken 
of  him  in  connection  with  his  business,  they  are  actidnable 
per  86.  Id, 

4«  Any  charge  of  dishonesty  against  an  iudividaal  in  connection 
with  his  business,  whereby  his  character  in  such  business 
may  be  injuriously  affected,  is  actionable.  Id. 

5.  After  a  mercantile  firm  has  given  to  one  of  its  clerks  a  gene- 

ral recommendation  as  such,  if  a  partner  is  led  by  facts 
subsequently  coming  to  his  knowledge,  to  change  his 
opinion,  it  is  his  right  and  duty  to  communicate  the  facts 
to  a  subsequent  employer  of  the  clerk,  in  order  to  guard 
him  against  being  misled  by  the  previous  recommendation 
of  the  firm.  Id. 

6.  Such  a  communication,  if  true,  is  privileged  ;  and  in  order  to 

sustain  an  action  thereon  for  slander,  the  plaintiff  must 
show  it  to  have  been  malicious.  Id, 

7.  In  the  case  of  privileged  communications,  slight  evidence  of 

malice  may  be  left  to  the  jury.  Id. 

8.  Evidence  of  the  falsity  of  the  charge  is  not  sufEicient  to 

authorize  the  inference  of  malice.  Id. 

9.  The  plaiutff,  if  he  seeks  to  maintain  his  action,  must  show 

that  the  charge  was  false,  before  he  can  ask  the  jury  to  find 
the  slander  to  be  malicious.  Id. 

STOCK. 
See  Banks  and  Banking;  Railroads. 

STREAMS. 
Where  the  bed  of  a  stream  belongs  to  the  state,  no  person  has 
the  right  to  use  the  same  without  its  consent ;  but  so  long 
as  the  state  officers  make  no  objection  to  such  appropriation, 
no  individual  or  corporation  has  a  right  to  complain  of  it. 
The  Fort  Plain  Bridge  Company  v.  Smith,  44. 
See  BwDGEs,  3,  4,  6,  6,  1;  Water. 

SUPREME  COURT. 
See  Practice,  2,  8. 

SURPLUS  MONEYS. 
1.  Where  a  judgment  creditor  of  a  mortgagor  releases  from  the 
operation  of  his   judgment^  certain  premises  which  are 
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bound  thereby,  this  should  not  prejudice  him  (or  his  assignee) 
in  a  contest  respecting  the  surplus  moneys  arising  from  a 
sale  of  mortgaged  premises  in  a  &)reclosure  suit,  beyond 
the  proportionate  part  of  the  judgment  which  the  released 
premises,  in  .connection  with  the  mortgagor's  other  real 
estate,  ought  to  pay.  Frost  v.  Koon,  428. 

2.  Where  a  purchaser  claims  surplus  moneys  in  a  foreclosure 
suit  on  the  ground  that  a  prior  judgment  upon  which  the 
mortgaged  premises  were  sold,  was  not  a  valid  lien  upon 
the  lands,  and  it  appears  that  he  did  not  interfere  to  prevent 
the  sale  by  injunction,  or  the  consummation  of  the  title  by 
•  deed,  or  the  delivery  of  possession  thereunder  to  the  pur- 
chaser at  the  sale  under  the  judgment,  he  will  be  held  to 
have  been  guilty  of  so  much  laches  in  the  assertion  of  his 
rights,  that  he  ought  not  to  be  permitted  to  enforce  them 
against  such  surplus  moneys.  Id. 

See  Estoppel.  2.  3. 

SURRENDER. 
See  Landlord  and  Tenant,  9,  10,  11,  12,  18. 

T. 

TRAVELIJTG  EXPENSES. 
See  GoiOfON  Garribbs. 

TRUSTS. 

In  November,  1834,  S.,  having  previously  acquired  the  title  to 
certain  lands  at  D.  for  the  benefit  of  himiself  and  others, 
conveyed  one  moiety  thereof  to  N.  On  the  same  day  an 
agreement  was  entered  into  between  S.  and  N.,  by  which 
they  agreed  each  with  the  other  to  convey  one  undivided 
fourth  part  of  said  lands  to  the  N.  Y.  &  E.  Railroad  Com- 
pany, on  condition  that  said  company  should,  within  seven 
years,  construct  a  single  track  of  their  road  to  D.  But  that 
if'  said  company  should  fail  to  perform  that  condition,  they 
would  divide  the  said  one-fourth  part  of  the  land  betweeii 
themselves.  On  the  8th  of  January,  1838,  the  several  pei 
sons  interested  in  the  lands,  including  the  railroad  company^ 
agreed  on  apian  for  dividing  the  same  amongst  themselves,' 
in  pursuance  of  which  all  the  parties  interested  conveyed, 
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by  deeds  absolute  on  their  face,  their  interests  in  the  land« 
including  the  railroad  company's  shares,  to  N.,  who  was  to 
convey  to  such  parties  the  portions  of  the  land  to  which 
they  were  respectively  entitled,  except  that  the  share  of 
the  railroad  company  was  to  be  conveyed  to  N.  and  K.  in 
trust  to  convey  the  same  to  the  company  on  the  performance 
of  the  condition  aforesaid;  but  if  the  company  should  fail 
to  perform  that  condition,  then  the  trustees  were  to  divide 
the  lands,  or  their  proceeds,  amongst  the  persons  interested 
therein.  N.  thereupon  conveyed  the  portion  of  the  lands 
intended  for  the  railroad  company  to  T.,  who  conveyed  the 
same  to  K.  and  K.  and  the  latter  gave  back  to  the  railroad 
company  a  declaration  of  trust,  setting  forth  the  terms  and 
conditions  on  which  they  held  the  land,  and  a  like  declara- 
tion setting  forth  the  terms  and  conditions  on  which  they 
were  to  convey  the  same,  or  divide  the  proceeds  amongst 
the  parties  interested  therein.  All  these  conveyances  were 
executed  and  delivered  on  the  1st  and  2d  of  March,  1838. 
The  railroad  company  failed  to  perform  the  condition  upon 
which  the  land  was  to  be  conveyed  to  it.  On  the  26th  of 
October,  1888,  a  judgment  was  docketed  against  S.  in  favor 
of  G.,  on  which  the  land  forming  the  railroad  company^s 
share  was  sold  by  the  sheriff,  and  was  redeemed  by  tiie 
plaintiffs  as  assignees  of  a  junior  judgment,  who  received  a 
deed  from  the  sheriff.  In  1850  N.  and  E.  sold  the  shares 
of  the  railroad  company,  and  the  proceeds  of  ten  parts 
thereof,  belonging  to  S.  under  the  declaration,  amounted  to 
$11,226.83,  which  was  the  fand  in  controversy.  The  defend- 
ant claimed  the  same  under  a  subsequent  judgment  against 
S.  and  a  creditor's  bill  founded  thereon.  Hddf  1.  That  a 
valid  trust  was  not  created  by  all  or  any  of  the  conveyances 
executed  by  the  parties,  in  respect  to  the  share  of  the  lands 
intended  for  the  railroad  company,  the  trust  attempted  to  be 
created  not  being  for  either  of  the  purposes  for  which  alone 
express  trusts  are  permitted.  2.  That  although  the  trust 
was  void,  there  was  a  valid  power  in  trust  vested  in  N.  and 
K.  by  the  conveyance  of  March  1,  1838.  3.  That  there 
being  no  legal  interest  in  S.  on  the  26th  of  October,  1838, 
on  which  the  judgment  of  G.  could  be  a  lien,  the  title  of  the 
plaintiffs  to  relief  must  fail.  4.  That  the  arrangement 
between  the  parties  interested  in  the  land  prior  to  March  1, 
1838,  created  no  trust.    That  their  rights  and  liabUities 
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rested  in  corenant,  whereby  each  owner  agreed  to  give  a 
portion  of  his  land  to  the  railroad  company,  and  that  the 
title  did  not  pass  cliarged  with  any  such  obligation,  except 
80  far  as  either  party  had  the  right  in  equity  to  compel « 
specific  performance.  5.  That  S.  did  not^  as  the  beneficiary 
of  the  power  in  trust,  become,  by  virtue  of  section  forty- 
seven  of  the  statute  of  uses  and  trusts,  vested  with  a  legal 
estate  in  the  land,  upon  the  failure  of  the  trust  estate  to 
▼est  in  N.  and  K.  6.  That  it  was  liot  until  the  declaration 
of  trust  in  behalf  of  the  respective  owners  took  effect  that 
S.  was  clothed  with  any  interest  whatever  in  the  lands,  or 
their  proceeds.  That  the  interest  he  then  acquired  was  an 
equitable  title  to  enforce  the  execution  of  the  power  and  the 
sale  of  the  lands  for  an  account  and  distribution  of  the  pro- 
ceeds. New  York  Dry  Dock  Company  v.  SUUman^  114. 

U. 

USE  AND  OCCUPATION. 

See  Landlord  and  Tenant,, 4,  7,  9. 

USURY. 

1  After  an  account  containing,  among  other  items,  a  charge  of 
the  sum  paid  to  take  up  a  note  made  by  the  debtor  has  been 
rendered  to  the  debtor,  and  its  correctness  conceded  by  him, 
and  the  account  has  become  a  stated  account,  neither  the 
debtor  nor  his  assignee  can  assail  the  note  for  usury,  when 
the  same  is  brought  forward  as  a  set-off  by  the  party  ren- 
dering the  account.  BuUard  v.  Eaynor,  197. 

2.  If  one  permits  an  account  into  ^^hich  a  usurious,  item  enters 
to  become  stated,  and  then  assigns  to  a  third  person  his 
demands  against  the  party  rendering  the  account^  the  as* 
signee  will  take  the  claim  subject  to  the  right  of  the  party 
rendering  the  account  to  rest  Upon  the  same  as  a  stated 
account.  Id, 

8.  Usury  is  a  defence  personal  to  the  party  known  as  the  bor- 
rower. He  cannot  transfer  to  another  the  right  he  has  to 
allege  and  prove  a  demand  to  be  usurious.  Id. 

4,  The  maker  of  a  promissory  note,  tainted  with  usury,  may  by 
bill  in  equity,  assert  the  usury  and  defeat  the  note  as  a  set- 
off, notwithstanding  an  account  between  him  and  the  hold- 
ers thereof,  embracing  such  note,  has  been  rendered,  and 
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has  become  a  stated  acconnt  But  while  it  stands  a  stated 
account  as  between  him  and  the  holders  of  the  note,  the 
assignee  of  the  maker  is  concluded  by  it,  and  cannot  assail 
the  note  for  usury  when  it  is  claimed  as  a  set-ofT.  Id, 

5.  Where  a  promissory  note,  made  and  dated  in  this  state,  and 

payable  at  a  bank  here,  is  negotiated  in  another  i^tate,  the 
laws  of  New  York  are  to  control  as  to  the  defense  of  usury. 
JeweU  V.  Wright,  269. 

6.  And  if  the  note  is  discounted  at  a  rate  of  interest  exceeding 

seven  per  cent,  no  action  can  be  maintained  upon  it  here. 
Id. 


VENDOR  AND  PURCHASER. 
Of  land. 

Where  a  grantor  covenants  in  his  deed  that  he  is  the  lawful 
owner  of  the  premises  conveyed,  and  that  the  same  are  free 
from  all  legal  claims  and  incun>')rance£,  it  is  no  defense  to 
an  action  to  foreclose  a  mortgatre  given  for  the  purchase 

^  money,  that  the  premises  were  at  the  time  subject  to  the 
lien  of  a  loan  office  mortgage,  where  th^re  b'xs  been.no  evic- 
tion of  the  purchaser,  or  disturbance  of  his  possession.  York 
V.  ^/ten,194. 

If  there  is  any  breach  of  the  covenant  against  incumbrances; 
the  purchaser  has  his  remedy  by  action.  He  cannot  volun- 
tarily yield  up  the  premises  to  one  having  no  title  thereto, 
and  then  ask  that  his  equity  of  redemption  shall  not  be 
foreclosed,  or  he  be  made  personally  to  respond  for  any 
deficiency.  Id,  , 

Of  chattels. 

The  plaintiffs  agi*eed  to  sell  and  deliver  to  th^  defendants  a 
quantity  of  soft  English  lead,  of  the  '*  Walker,  Parker  & 
Walker  brand,"  to  arrive  by  the  Providence  from  Newcastle. 
The  lead  arrived  at  New  York  on  the  6th  of  July,  1858.  On 
that  day  the  plaintiffs  notified  the  defendants  of  its  arrival, 
and  requested  them  to  receive  and  remove  it.  The  defend- 
ants objected  to  the  lead,  and  declined  to  consider  it  theirs, 
or  at  their  risk.  On  the  1th,  the  plaintiffs  again  notified 
the  defendants  that  lead  was  discharging  from  the  vessel, 
which  they  claimed  to  be  such  as  the  contract  of  sale  called 
for,  and  offered  it  to  the  defendants,  who  declined  to  receive 
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or  pay  for  the  lead,  or  to  have  anythiDg  to  do  with  it.  HM^ 
that  this  was  a  sufficient  offer  of  performance  and  tender 
of  the  lead  by  the  plaintiffs;  and  that  ih^y  were  not  required 
to  make  or  attempt  a  manual  delivery  of  the  whole  quantity 
of  lead,  or  of  any  part  of  it.  Pollen  v.  LeRoy,  549. 

i.  And  the  plaintiffs  having,  upon  the  refusal  of  the  defendants 
to  receive  and  pay  for  the  lead,  given  them  notice  that  they 
(the  plaintiffs),  should  sell  the  lead  for  their  account,  and 
hold  them  responsible  for  any  deficiency  on  the  re-sale,  and 
for  the  expenses  of  keeping  and  re-selling  the  article;  held, 
that  assuming  that  the  lead  offered  was  of  a  character  to 
satisfy  the  contract,  the  plaintiffs  were  authorized  to  sell 
the  same,  in  the  ordinary  way  of  selling  metals  by  a  broker, 
for  the  highest  market  price,  without  notice  to  the  defend- 
ants of  the  time  and  place  of  sale.  And  that  having  so  sold 
the  property,  they  might  recover  of  the  defendants  the 
difference  between  the  contract  price  and  the  proceeds  of 
the  sale,  together  with  all  expenses  necessarily  incurred  Id, 

'5.  Hdd,  also,  that  in  an  action  brought  for  that  purpose,  evi- 
dence of  the  re-sale  of  the  property,  and  of  the  resulting 
loss,  together  with  the  expenses,  was  properly  admitted  ; 
and  that  in  the  absence  of  any  other  evidence  upon  that 
subject,  the  jury  were  properly  instructed  to  make  that  the 
measure  of  damages  if  they  should  find  for  the  plaintiff.  Id. 

6.  The  difference  between  the  agreed  price  of  an  article  and  its 
market  value  at  the  time  of  delivery,  is  the  actual  damage 
sustained  by  a  vendor  upon  a  refusal  by  the-  vendee  to 
accept  the  property  sold,  and  the  vendor  may  ascertain  or 
liquidate  this  amount  by  a  re-sale  ;  taking  all  proper  mea- 
sures to  secure  as  fair  and  favorable  a  sale  as  possible.  Id. 

T.  Although  the  law  regards  the  vendor,  if  in  possession  of  the 
goods,  as  the  agent  qiu)ad  hoc  of  the  vendee  in  such  a  case, 
yet  it  is  no  part  of  such  an  agency,  or  of  the  duties  involved 
in  it,  to  notify  the  principal  of  the  time  and  place  at  which 
the  goods  are  to  be  sold  or  exposed  for  sale.  Id, 

8.  The  ordinary  usage  of  the  trade  being  to  effect  sales  of  pig 

lead  through  the  negotiation  of  brokers,  a  vendor  is  bound 
to  adopt  that  method,  upon  re-selling  the  goods  because  of 
the  refusal  of  the  vendee  to  accept  them.  Id, 

9.  Where  an  ambiguity  exists  in  a  bought  and  sold  note,  from 

its  describing  an  article  which  does  not  exist,  evidence  by 
an  expert  to  show  how  the  article  mentioned  therein  is 
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ordinarily  spoken  of,  in  trade  and  comrersation,  is  competent 
in  explanation  of  the  ambiguity.  Id. 

10.  Where  a  sale  was  concluded  by  a  bought  and  sofd  note  in 
writing,  containing  all  the  elements  of  a  contract,  the  names 
of  the  parties,  price,  description  of  the  article,  time  of  deliv- 
ery and  time  of  payment;  Eidd^  that  it  was  not  competent 
to  vary  this  by  asking  a  witness  **  what  conversation  passe^l 
on  the  subject  of  this  sale,  prior  to  the  actual  delivery  to 
the  respective  parties  of  the  sale  note."  That  the  question 
was  too  broad,  and  the  answer  would  l^ave  introduced  mat- 
ter, both  irrelevant  to  the  issue,  and  improper  in  itself.   Id, 

11  The  plaintiffs  agreed,  through  a  broker,  to  sell  and  deliver 
to  the  defendants  "  150  tons  of  soft  English  lead  of  W.,  P. 
&  W.  brand,''  to  arrive  by  a  specified  vessel.  The  defend- 
ants, on  the  arrival  of  the  lead,  refused  to  receive  it,  on  the 
ground  that  it  was  not  the  brand  called  for  by  the  bought 
and  sold  note.  There  being  some  evidence  tending  to  prove 
that  lead  of  the  brand  "  W.,  P.  &  W."  had  been  seen  in  the 
New  York  market;  Held,  that  this  rendered  it  proper  to 
submit  to  the  jury  the  question  whether  such  a  brand  was 
in  existence,  so  as  to  enable  the  plaintiffs  to  comply  literally 
with  the  contract.  Id. 

12.  And  the  jury  having  by  their  verdict  determined  that  no 
such  article  existed  in  the  trade,  as  the  contract  between 
the  parties  described,  and  that  there  was  no  firm  of  W.,  P. 
&  W.  in  existence;  Held,  that  the  lead  on  board  the  vessel 
having  been  manufactured  by  a  firm,  two  of  whose  members 
were  named  W.,  and  one  P.,  known  as  "  W.,  P.,  &  Co.," 
and  being  the  only  firm  composed  of  individuals  of  those 
names,  engaged  in  the  business,  and  such  lead  being  branded 
by  them,  W.,  P.  &  Co.,  the  contract  was  satisfied  by  a  deliv- 
ery  of  that  lead.  Id. 

13.  Where  a  contract  for  the  sale  of  lead,  required  that  it  should 
be  '-soft  English  lead";  held,  that  it  was  not  erroneous  to 
leave  it  to  the  jury  to  say  whether  by  "soft  English  lead" 
was  known  in  commerce  soft  lead  made  in  England,  no  mat- 
ter from  what  ores.  Id. 

14.  An  executory  contract  for  the  sale  of  personal  property, 

entered  into  upon  false  and  fraudulent  representations  made 
by  the  purchaser  to  induce  the  vendor  to  make  the  same, 
and  upon  the  truth  of  which  representationstthe  latter  relied, 
cannot  be  enforced.    Whatever  facts  would  enable  a  party 


Index.  735 

VENDOR  AND  PVGEASER^Continued. 

to  avoid  a  contract  are  equally  available  to  enable  him  to 
defefit  one  songht  to  be  enforced  against  him.  Smith  v. 
Countryman,  655. 

15.  Upon  a  negotiation  between  0.  and  W,  for  the  sale  by  C.  of 
his  crop  of  hops,  W.,  to  induce  C.  to  sell  Mim  the  hops,  repre- 
sented that  he  had  purchased  E.'s  hops  for  the  price  of 
twelve  and  one-half  cents  per  pound.  C.  was  ignorant  of 
the  price  of  hops,  and  was  reluctant  to  sell;  but  relying 
upon  this  representation  of  W.,  and  believing  the  same  to 
be  true,  and'  having  confidence  in  the  prudence  and  judg- 
ment of  E.,  he  entered  into  an  agreement  with  W.  to  sell 
him  Ivis  hops  for  twelve  and  one-half  cents  per  pound.  The 
statement  as  to  the  purchase  of  E.'s  hops  by  W.  being  un- 
true; held,  that  C.  was  at  liberty  to  refuse  to  fulfill  the  con- 
tract, on  discovering  the  fraud,  and  that  the  law  would  not 
subject  him  to  damages  for  the  breach.  Id, 

16.  JSeld,  also,  that  in  an  action  against  C.  for  a  breach  of  his 
agreement  to  deliver  the  hops,  evidence  of  his  belief  in  the 
representations  made  by  W.,  as  to  his  having  purchased 
E.'s  hops,  and  that  he  entered  into  the  contract  relying  on 
that  representation,  was  properly  received,  and  that  the 
court  did  not  err  in  refusing  to  strike  out  such  evidence  as 
being  immaterial  and  constituting  no  defense.  Id, 

IT.  Any  representation  that  affects  the  price  of  an  article,  in 
regard  ito  which  one  party  places  confidence  in  the  other, 
will,  if  relied  on,  and  is  false,  and  the  party  trusting  to  the 
representation  is  injured,  render  the  contract  void.  Per 
MULUN,  J.  Id, 

18.  A  vendor  of  property  may  put  upon  the  purchaser  the  respon- 
sibility of  informing  him  correctly  as  to  the  market  value, 
or  any  other  fact  known  to  him,. affecting  the  market  price 
of  the  property,  and  if  the  purchaser  answers  untruly  the 
purchase  will  be  void,  by  reason  of  the  fraud.    The  pur* 
chaser  is  not  bound  to  answer,  in  such  a  case;  but  if  he 
does,  he  is  bound  to  speak  the  truth.    Per  Mulun,  J.  Id. 
See  Banes  and  Banking;  Order  fob  Deuvbbt  of  Goods. 
VESSEL, 
See  Ships  and  SHippiNa. 

WAIVER. 
See  Insurance  (Fibs),  10,  11. 
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WARRA.NTY. 
See  Insurance  (Fire),  1,  2,  6,  7,  8. 

WATER. 

1.  Where  persons  are  in  the  actual  use  and  occupation  of  pre- 

mises on  whiqh  mills  are  located,  and  they  and  those  under 
whom  they  claim  have  been  in  possession  thereof  for  a 
number  of  years,  and  an  adjoining  proprietor  erects  a  dam 
below  such  mills,  upon  the  same  stream,  by  means  of  which 
the  water  is  set  back  upon  the  wheels  in  such  mills,  thereby 
reducing  the  power  thereof  and  injuring  the  mills,  an  action 
will  lie  for  damages  by  the  mill-owners.  Brovm  v.  Botven, 
619. 

2.  In  case  of  adjoining  proprietors  of  land  over  which  a  stream 

flows,  each  has  the  right  to  use  the  waters  of  the  stream  on 
his  own  premises,  for  any  purpose  for  which  it  may  be  legi- 
timately used ;  and  neither  has  the  right  by  any  erection  on 
his  own  premises  to  interfere  with  the  enjoyment  of  the 
water  by  the  other.  Id, 

8.  The  only  exception  to  this  rule  is,  that  where  both  parties 
draw  water  from  the  same  dam,  each  has  the  right  to  con- 
tinue to  use  the  water,  whatever  the  effect  may  be  on  the 
other;  unless  such  other  has  acquired  by  grant  or  prescrip- 
tion the  right  to  an  exclusive  use,  or  to  use  whenever  there 
is  not  enough  water  for  both.  Id. 

i.  The  occupant  of  premises  injured  by  the  setting  back  of 
water  upon  the  land  may  recover  damages  against  the 
wrong  doer,  to  an  amount  sufficient  to  indemnify  him  for 
the  injury  to  such  interest  as  he  had  in  the  premises.  Id. 

6.  An  action  will  also  lie  by  the  reversioner  for  the  injury  done 
to  the  inheritance.  Id.     . 

6.  Where  the  plaintiffs,  in  an  action  for  such  an  injury,  allege 

in  their  complaint  that  they  are  joint  owners  of  the  pro- 
perty, they  are  bound  to  prove  it.  Id. 

7.  Where  the  defendants,  in  such  an  action,  occupied  premises 

adjoining  those  in  the  possession  of  the  plaintiffs,  and  never 
made  claim  to  the  latter;  Heldf  that  the  law  would  presume 
the  plaintiffs  were  lawfully  in  possession,  and  entitled  to 
recover  damages  for  the  injury  sustained  by  them.  Id. 

8.  Where  the  plaintiffs  consented  to  the  building  of  a  dam  by 

the  defendants,  on  the  condition  that  the  work  should  be  so 
done  as  not  to  injure  the  plaintiffs,  but  the  work  was  so 
imperfectly  executed  that  the  •current  of  the  stream  was 
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impeded,  and  the  water  did  not  flow  off,  but  set  back  upon 
the  plaintiffs'  wheels;  Held  that  the  condition  on  which  the 
consent  was  given  not  having  been  performed,  the  consent 
or  license  was  no  longer  binding  on  the  plaintiffs,  and  the 
dam  from  that  time  became  a  nuisance,  and  the  defendants 
liable  for  the  injury  it  caused  the  plaintiffs.  Id. 

9.  Held,  also,  that  the  consent  of  the  plaintiffs,  and  rendering 
aid  in  the  work,  could  only  operate  against  them  by  way 
of  estoppel ;  and  that  it  could  not  thus  operate,  because  of 
the  express  condition  on  which  such  aid  and  assent  were 
given.  Id. 

See  Common  Carriers,  3;   Estoppel,  4,  9. 

WILL. 

See  Dkvisb. 

WITNESS. 

1  A  party  who  cross-examines  a  witness  as  to  a  collateral  mat- 
ter, is  concluded  by  his  answers.  He  can  not  draw  out 
collateral  statements  from  the  witness,  and  for  the  purpose 
of  discrediting  him,  show  that  on  some  other  occasion  he 
stated  differently.  Carpenter  v.  Ward,  243. 

2.  To  entitle  the  examining  counsel  to  stiow  the  discrepancy,  for 
the  purpose  of  impeaching  the  credibility  of  the  witness,  it 
must  either  appear  that  the  testimony  related  to  a  point 
material  to  the  issue  on  trial,  or  to  a  fact  brought  out  on  the 
examination  of  the  adverse  counsel.  Id. 

WORK  AND  LABOR. 

I    For  work,  labor  and  services  rendered  to  the  keeper  of  a 

county  poor  house,  by  an  inmate  thereof  and  his  wife,  for 

the  benefit  of  such  keeper  and  in  his  business,  and  upon  his 

•promise  to  pay  therefor,  he  is  liable.  Bergin  v.  Wemple,  319. 

2.  The  keeper  of  a  county  poor  house  is  not  entitled,  any  more 

than  a  stranger,  to  the  labor  and  services  of  the  paupers 

therein,  for  his  own  advantage,  without  compensation;  and 

any  contract  or  promise  he  may  make  to  pay  for  such  labor 

will  be  obligatory  upon  him.  Id. 

See  Corporation. 
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